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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

JOHN MCG LL,
Pl aintiff,
VS. Case No. 2:08-cv-205- Ft M 29DNF

JAMES CROSBY, Forner FDOC Secretary,
in his individual capacity currently
an i ncarcer at ed Federal prisoner and
as a forner enployee of the Florida
Department of Corrections, a |egal
entity subject to suit under 1983 as
quasi-artificial per son under
Crosby's reign, DR SMTH MD.
i ndi vi dual capacity Prison Medical

doct or, Charlotte, Cl., R.
HEMPHI LL, M D. : i ndi vi dual
capacity, Prison Medical Director,
Charlotte C 1., FNU COATES, H. S A
i ndi vi dual capacity Prison Health
Service Adm nistrator, Charlotte

C.I., JOSEPH OVADI A, M D. i ndi vi dual
capacity, Othopedics Specialist,

Prison Medi cal Doct or, Sout h
Florida Reception Center, OFFICER
DARBELLUA, i ndi vi dual capacity,
Pri son Correctional O ficer,
Charlotte C 1, SERGEANT ROFF,
i ndi vi dual capacity, Prison
Correctional O ficer Ser geant,
Charlotte, CI.,
Def endant s.
ORDER

This matter conmes before the Court upon Defendants Henphill
and Coates’ Mtion to Dismss (Doc. #15, Mtion) filed June 13,
20009. Def endants seek dismssal of the Plaintiff’s Conplaint
pursuant to Federal Rule of Cvil Procedure 4 (m. Plaintiff filed

a Motion to Strike Defendants’ Mtion on August 7, 2009, which the
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Court construes as Plaintiff’s Response to the Mtion (Doc. #18,
Response) .

Plaintiff, who is incarcerated within the Florida Departnent
of Corrections, filed a civil rights conplaint pursuant to 42
US C 8§ 1983 (Doc. #2, Conplaint), which was transferred to this
Court on March 11, 2008 (Doc. #1). Plaintiff paidthe full filing
fee for this action on Decenber 4, 2008. On Decenber 18, 2008, the
Court advised Plaintiff that, pursuant to Rule 4(m, service in
this matter was to be conpleted by April 4, 2009 (Doc. #6). On
March 9, 2009, Plaintiff mailed Requests for Waiver of Personal
Service forns to each Def endant (Docs. ##7-13). Defendants did not
agree to waive personal service of process. Plaintiff did not
ef fectuate servi ce upon any of the Defendants by April 4, 2009, nor
did Plaintiff request an extension of time within which to
ef fectuate service.

On June 18, 2009, personal service was effectuated upon
Def endant Henphill (Doc. #14). On July 13, 2009, personal service
was effectuated upon Defendant Coates (Doc. #16). On July 24,
2009, personal service was effectuated upon Defendant Crosby (Doc.
#16). As of the date of this Order, no other defendants have been
served.

A plaintiff is responsible for serving the defendant with a
summons and the conpl aint. Fed. R CGv. P. 4(c)(1). Rule 4(m
requires a plaintiff to properly serve the defendant within 120
days of the plaintiff filing the conmplaint. Fed. R Gv. P. 4(m.
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On March 9, 2009, Plaintiff attenpted to effectuate service upon
t he individual defendants pursuant to Rule 4(d)! within the 120-
day period. See Docs. ##7-13. \While the individual defendants are
subj ect to the waiver procedure, the individual defendants did not
respond to the Plaintiff's request for waiver of service, and the
defendant is not required to waive formal service. See Fed. R
Cv. P. 4(d)(2). Because Defendants failed to respond to service
by mail, Plaintiff was required to effect personal service pursuant

to Rule 4(e)(2). See also Manufactuers Hanover Trust Co. V.

Ponsol dt, 51 F.3d 938, 940 (11th Cir. 1995) (citations omtted).
If a plaintiff fails to properly serve a defendant within 120
days, “the court, upon notion or onits own initiative after notice
to the plaintiff, shall dismss the action w thout prejudice .
or direct that service be effected wthin a specified ting;
provided that if the plaintiff shows good cause for the failure,
the court shall extend the tine for service for an appropriate
period.” Fed. R CGv. P. 4(m. Good cause exists “when sone
outside factor, such as reliance on faulty advice, rather than

i nadvertence or negligence, prevented service.” Lepone-Denpsey V.

'Fed. R Cv. P. 4(d) states: (2) An individual, corporation,
or association that is subject to service under subdivision (e),
(f), or (h) and that receives notice of an action in the manner
provided in this paragraph has a duty to avoi d unnecessary costs of
serving the summons . . . . |If a defendant |ocated within the
United States fails to conply with a request for wai ver nmade by a
plaintiff |located within the United States, the court shall inpose

the costs subsequently incurred in effecting service on
def endant unl ess good cause for the failure be shown.



Carrol | County Comrs, 476 F.3d 1277, 1281 (1ith Gr.

2007)(citation and alteration omtted). Even if a district court
finds that a plaintiff fails to show good cause, “the district
court nmust still consider whether any other circunstances warrant
an extension of tine based on the facts of the case.” [1d. at 1282;

see also Henderson v. United States, 517 U S. 654, 663 (1996)

(recogni zing that in the 1993 anendnents to the rules, courts have
been accorded the discretion to enlarge the 120-day period even in

t he absence of showi ng good cause); Rance v. Rocksolid G anite USA,

Inc., 583 F.3d 1284 (11th G r. 2009). Circunstances that may
warrant granting an extension of tinme include whether the
applicable statute of limtations would bar a future action or

whet her a defendant is evadi ng service of process. Lepone-Densey,

476 F.3d at 1282. The court is not required to extend service
despite the existence of such circunstances. |1d. Instead, the
court nmust only consider whether any such factors exist before it
exercises its discretion and either dism sses the case or directs
that service be effected within a specified tinme. 1d.

In order to excuse the belated service in this action,
Plaintiff states that he “he had been m sadvised by the clerk’s
office that he had to seek service through the U S. Mrshal’s
O fice.” Response at 3. Plaintiff states that he sent the service
docunents to the Clerk within the 120 day period, but the clerk,
finding that Plaintiff had paid the filing fee, “stopped the
process by the U. S. marshal service.” 1d. at 2, 3. Thereafter
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“the Cerk returned the filed summons to the Plaintiff to be served
by private process server hired by the Plaintiff . . . .7 I1d.
Not ably, Plaintiff does not provide a copy of the clerk’s letter
advi sing himthat service would be made through the U S. Mrsha
office, or provide a copy of any letter advising hi mthat the clerk
“stopped process.”

In fact, the docket in this matter belies Plaintiff’'s
assertions. On Decenber 18, 2008, Plaintiff was provided with the
necessary service forns. See docket entry dated Decenber 18, 2009.
In its Decenber 18, 2009 Order, the Court, not the clerk, advised
Plaintiff of the foll ow ng:

1. Plaintiff has paid the full $350.00 filing fee in

this case (Receipt No. F011780); therefore, he is not

proceeding in forma pauperis and he is responsible for

servi ce of process upon the Defendants. Rule 4(n) of the
Federal Rule of G vil Procedure states:

Summons: Time Limt for Service.
If service of the sumpbns and
conplaint is not made upon a

defendant within 120 days after the
filing of the conplaint, the court,
upon notion or onits own initiative
after notice to the plaintiff, shal

di sm ss the action w thout prejudice
as to that defendant or direct that
service be effected wthin a
specified tine; provided that if the
plaintiff shows good cause for the
failure, the court shall extend the
tinme for service for an appropriate
period. This subdivision does not
apply to service in a foreign
country pursuant to subdivision (f)

or (J)(1).

Al though Plaintiff's Conplaint was filed on March
11, 2008 and subsequently transferred to this Court,
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Plaintiff did not fully pay the filing fee until Decenber
4, 2008. Consequently, th Court wll start the 120 day
limt from Decenber 4, 2008. Accordingly, on or before
April 4, 2009, Plaintiff shall provide the Court wth
certification of service and docunents refl ecting proper,
conpl eted service upon each Defendant, or alternatively
request an enlargenent of time within which to conplete
service of process. Failure to provide proof of proper
service for a particular Defendant or failure to show
good cause for the failure to effect service within the
time allotted will result in the dismssal of that
Def endant fromthis action wi thout further notice.

Novenber 18, 2008 Order 1-2 (enphasis in original). Even if
Plaintiff m stakenly understood that he was to submt the service
forms to the clerk for service, Plaintiff’'s i nadvertent actions do

not anmount to good cause. Lepone-Denpsey, 476 F.3d at 1281.

Thus, the Court finds that Plaintiff has failed to denonstrate
good cause to excuse his delay in effectuating service. Plaintiff
wai t ed al nost three nonths before he undertook any efforts to serve
t he Defendants. In particular, Plaintiff did not request
Defendants to waive service of process until March 9, 2009.
Plaintiff failed to exercise further diligence by not taking any
further steps to effectuate service until after the tinme period to

respond to the waivers had expired. See Lepone-Denpsey, 476 F. 3d

at 1282 (relying on defendant’s assertion that he would waive
service of process is not good faith). According to the docket
sheet, on May 7, 2009, Plaintiff submtted conpleted summons for
each Defendant to the Clerk, which the Court issued. See docket
entry dated May 7, 2009. This was after the 120 day period had

al ready expired.



Further, although considered, the Court does not find that
Plaintiff’s incarceration and the fact that certain cl ai ns woul d be
time barred®? constitute conpelling circunmstances to warrant
granting Plaintiff a further extension of time to effectuate
service in this matter. Even if the Court granted Plaintiff an
extension of tinme as to the three Defendants currently served
Hemphil |, Coates and Crosby, the Conplaint nonetheless would be
subj ect to di sm ssal

Significantly, Plaintiff admts in his Conplaint that he did
not grieve any of the clains raised in his Conplaint wth
correctional officials. Conplaint at 5, 24. Because, the Prison
Litigation ReformAct, 42 U S.C. 8 1997e, nmandates exhaustion and
Plaintiff acknow edges in his Conplaint that he did not avail
hi msel f of any avail able adm nistrative renedies, the Conplaint is

barred in this Court. Jones v. Bock, 549 U.S. 199, 211 (2007)

Bryant v. Rich, 530 F.3d 1368, 1372 (11th Cr. 2008).

ACCORDI NGLY it is hereby

ORDERED:

1. Def endants Henphill and Coates’ Mdtion to D smss (Doc.
#15) is GRANTED, and Plaintiff’s Conplaint is dism ssed pursuant to

Fed. R Gv. P. 4(n.

2According to the Conpl aint, sone of the events givingriseto
this action occurred in April 2004.
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2. Plaintiff’s Conplaint is dismssed pursuant to Fed. R
Cv. P. 4(m as to Defendants Crosby, Smth, Ovadi a, and Dar bel | ua,
Rof f .

3. In the alternative, the Court finds the Conplaint barred
pursuant to 42 U.S.C. § 1997e.

4. The O erk shall enter judgnment accordi ngly, term nate any
pendi ng notions, and close this file.

DONE AND ORDERED in Fort Myers, Florida, on this 15th  day

of Decenber, 2009.

5
o
I{ 144 > ,1

JOHN E. STEELE
United States District Judge
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