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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON
KURT FRANCE, MARC BRANNI GAN,

Plaintiffs,

VS. Case No. 2:08-cv-381-Ft M 29SPC

Rl VI ERA- HOVMES FOR AMERI CA HOLDI NGS,
LLC a Florida limted Iliability

conpany;
Def endant .

CPI Nl ON AND ORDER

~ This nmatter cones before the Court on defendant Riviera-Hones
for America Hol dings, LLC s Motion to Vacate and Set Asi de Defaul t
and Anended Fi nal Judgnent and Certificate of Good Faith (Doc. #26)
filed on July 7, 2009. Plaintiffs filed a Response (Doc. #39) on
August 26, 2009. For the reasons stated below, the notion will be
gr ant ed.

l.

On May 14, 2008, plaintiffs filed a Conplaint (Doc. #1) for
violation of the Interstate Land Sales Full Disclosure Act and
various state law clains against R viera-Hones for Anerica
Hol di ngs, LLC (Riviera), a Florida |limted liability conpany; the
two individual owners or officers or shareholders of R viera
residing in New York; and a local law firm The law firm was

subsequently voluntarily dism ssed and the two individual owners
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were dismssed for failure to execute service of process in a
tinmely fashion. (Docs. #11, #21.)

Ri viera was properly served by personal service on Kevin G
Col eman (Col eman), then its registered agent!, on June 2, 2008, in
Napl es, Florida (Doc. #15-2). Riviera s policy and procedure
called for all lawsuit and |egal papers to be sent to Daniel G
Hayes, manager of Riviera in the Yonkers, New York office, for
review and action. Coleman forwarded the summons and Conpl aint in
this case to Hayes in the Yonkers office by Federal Express, and
the Federal Express package was signed for by a Riviera
receptionist in the Yonkers office. The receptionist did not
deliver the Federal Express package to Hayes.

Finding no response to the sunmons and Conplaint within the
allotted tinme, plaintiffs noved for and were granted a default
agai nst defendant Riviera. (Doc. #17.) A Cerk’ s Entry of Default
(Doc. #18) was entered on Novenber 25, 2008. On Decenber 11, 2008,
plaintiffs sought a default judgnment. On February 12, 2009, the
request was granted and the Clerk was directed to enter judgnent in

favor of plaintiffs in the anount of $121, 200.00, including pre-

!Coleman signed a Resignation of Registered Agent for a
Limted Liability Conpany (Doc. #39-3), which was filed with the
Secretary of State in Tallahassee, Florida on Septenber 9, 2008.
On Septenber 23, 2008, the Florida Departnment of State notified
Riviera that a new registered agent was required. (Doc. #39-4.)
A Certificate of Adm nistrative Di ssolution (Doc. #39-2) was i ssued
di ssolving Riviera as of Decenber 9, 2008, for failure to designate
and maintain a registered agent. Riviera was reinstated on or
after April 15, 2009, upon Robert M Kohn of Fort Mers, Florida
becom ng the regi stered agent. (Doc. #39-5.)
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judgnent interest. (Doc. #21.) A Judgnent (Doc. #23) was entered
on February 27, 2009, and an Anmended Judgnent (Doc. #25) was
entered on May 5, 2009, to include attorney’s fees in the anmount of
$9, 201.50, and costs in the amount of $395.00. The case was
cl osed.

Hayes did not |learn of the case until June 11, 2009. (doc.
#26-3, 1 5.) Upon investigating the matter, he discovered the
service of process and the failure of the internal procedure as
descri bed above. Def endant Riviera now seeks to set aside the
default and the judgnents.

.

Under Federal Rule of G vil Procedure 55(c), “[t]he court may
set aside an entry of default for good cause, and it nmay set aside
a default judgnent under Rule 60(b).” Excusable neglect is a nore

rigorous standard than good cause. EECC v. M ke Smth Pontiac GVC

Inc., 896 F.2d 524, 528 (1lith Cr. 1990). Because there is a
strong policy of determning cases on their nerits, defaults are

viewed wth disfavor. In re Wrldwi de Wb Sys., Inc., 328 F.3d

1291, 1295 (11th Gr. 2003). Nevert hel ess, a court may not set
asi de a default and default judgnent sinply because it believes the

case should be decided on the nerits. African Mthodi st Epi scopal

Church, Inc. v. Ward, 185 F.3d 1201, 1203 (11th Cr. 1999).

Ri viera seeks to set aside the default judgnments for fraud

upon the court pursuant to Rule 60(b)(3), excusable neglect



pursuant to Rule 60(b)(1), and any other reason under Rule
60(b)(6). (Doc. #26, p. 2.)
A.  Fraud on the Court

Riviera seeks to set aside the default judgnents because
plaintiffs twice commtted fraud upon the court. First, Riviera
asserts that the entire action was predicated upon a Purchase
Agreenment for Unit 2204 of the condom nium conplex, when the
parties actually agreed in a subsequent Purchase Agreenent that
plaintiffs would purchase Unit 0605. Riviera states:

Plaintiffs’ affirmative msrepresentation of t he

operative agreenent between the parties and the

condom niumunit to which their deposit rel ated, together

with their non-disclosure of the binding settlenent

reached between the parties (which Plaintiffs el ected not

to honor), fundanmentally interfered with the ability of

this Court to make an informed decision regarding the

merits of Plaintiffs’ claim caused the Court to enter

t he Judgnents based on false information, and prevented

Riviera from fully and fairly presenting its case or

def ense.
(Doc. #26, 8 4.) Second, Riviera asserts that after the original
default judgment had been entered, plaintiff’s counsel nade a
“patently false” certification that he had contacted Regi stered
Agent Coleman in a good faith effort to resolve a notion for
attorney fees and they were unable to resolve the notion. Riviera
poi nts out that Col eman had not been its regi stered agent since his
resignati on on Septenber 9, 2008. (Doc. #26, pp. 4-5.)

The applicable principles under Rule 60(b)(3) were set forth

in Rozier v. Ford Mdtor Co.:




One who asserts that an adverse party has obtained a
verdict through fraud, msrepresentation or other
m sconduct has the burden of proving the assertion by
cl ear and convincing evidence. [ ] The conduct conpl ai ned
of must be such as prevented the |losing party fromfully
and fairly presenting his case or defense. . . . This
subsection of the Rule is ainmed at judgnents which were
unfairly obtained, not at those which are factually
i ncorrect.

Rozier v. Ford Mtor Co., 573 F.2d 1332, 1339 (5th Gr

1978) (citations omtted). Neither instance satisfies the fraud on
the court principles sunmari zed above.
B. Lack of Notice

Def endant al so asserts that the judgnments shoul d be set aside
because plaintiffs inproperly addressed critical milings to
Ri viera, thereby depriving it of an opportunity to address certain
I ssues. Specifically, defendant asserts that the follow ng
docunents were inproperly addressed to the forner regi stered agent
(Col eman) either in Naples, Florida or Yonkers, New York: (a) a
Novenber 18, 2008 Plaintiffs’ Notice of Filing Oiginal Affidavit
of Service; (b) a Decenmber 11, 2009 Plaintiffs’ Mtion for Judgnent
After Default; and (c) a February 26, 2009 Plaintiffs’ Verified
Motion for Attorney’s Fees and Costs and | ncor por at ed Menor andum of
Law. All these docunments were nailed to “Ri viera-Hones for Arerica
Hol di ngs, LLC, Kevin G Col eman, Registered Agent” at either the
Naples law office of M. Coleman or the Yonkers headquarters of
Riviera. Cting Florida state case law, Riviera contends it was
entitled to notice notwithstanding its default. (Doc. #26, pp. 5-

7.)



The procedure for both entering and setting aside a default
and a default judgnent is governed by federal |aw, specifically
Federal Rule of Civil Procedure 55. Ward, 185 F.3d at 1202. State
procedural |aw does not apply.

The first issue is whether Rviera was entitled to notice
under federal law after a default was properly entered. “No
service is required on a party who is in default for failing to
appear. But a pleading that asserts a newclaimfor relief against
such a party nust be served on that party under Rule 4.” Fed. R
Cv. P. 5(a)(2). |If a party has not appeared personally or by a
representative, that party is not entitled to the three day notice
provided in Fed. R Cv. P. 55(b)(2). “The appearance required by
the rule has been broadly defined, and not limted to a fornal

court appearance.” Charlton L. Davis & Co., P.C. v. Fedder Data

Center, Inc., 556 F.2d 308, 309 (5th Cr. 1977)(requiring notice

because plaintiff knew fromphone conversati ons and correspondence
t hat defendant had a cl ear purpose to defend the suit). Here, the
uncontradi cted affidavit of George Al exandar Pali atsos states that
he had conversations with plaintiffs’ attorney before the | awsuit
was filed stating that R viera disputed the clains, that he was the
contact person, and that all communications about the dispute
shoul d be through him The affidavit states he received no further
information or communication. The Court concludes that this is

sufficient to require notice being served upon Riviera.



Wiile these notices were addressed to a fornmer registered
agent, each was also mailed to Robert M Kohn and Robert A
MacFarl ane at the Yonkers, New York business address of Riviera.
Thus, the Court concl udes that service was made pursuant to Fed. R
Gv. P. 5(b)(2)(C. Accordingly, there was no | ack of notice as to
the three papers at issue.

C. Excusabl e Negl ect

“To establish mstake, inadvertence, or excusable neglect
under Rule 60(b)(1), a defaulting party nust showthat: (1) it had
a neritorious defense that m ght have affected the outcone; (2)
granting the notion would not result in prejudice to the
non-defaulting party; and (3) a good reason existed for failing to

reply to the conplaint.” Inre Wrldw de Wb Sys., Inc., 328 F.2d

at 1295 (quotations and citations omtted). The Court concl udes
that all three requirenents have been satisfied.

A nmoving party cannot satisfy the burden of show ng a
nmeritorious defense sinply by asserting a general denial, but nust
make an affirmative showng of a defense that is likely to be

successful . Solaroll Shade & Shutter Corp. v. Bio-Energy Sys.

Inc., 803 F.2d 1130, 1133 (11th Gr. 1986). Here, Riviera has
asserted, and plaintiffs have not contested, that the contract sued
upon was not the operative agreenent, and that in settlenment of
t hat agreenent the parties executed a separate contract two years
|later for a separate condomnium unit to be purchased by

plaintiffs. R viera therefore has a strong defense to the causes
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of actions set forth in the Conplaint. Wiile plaintiffs assert
there are no nmeaningful differences between the two agreenents,
this may or may not be the case and may or nmay not inpact the
causes of action. In any event, plaintiffs have caused the Court
to enter a judgnent on their behalf on clains which are clearly not
wel | taken as currently pled.

Prejudice need not be particularly pronounced to be

considered. Inre Wrldw de Wb Sys., Inc., 328 F.3d at 1297-98.

The Court finds no prejudice to plaintiffs if the judgnents are set
asi de, since the judgnents relate to a purchase agreenent they have
essentially conceded was not the operative agreenent.

The good cause for failing to reply to the properly served
conplaint is alleged to be the negligence of a conpany enpl oyee in
failing to forward the sunmons and Conplaint to the appropriate
person wthin the conpany pursuant to established conpany
procedures. A failure to establish m ninum procedural safeguards

i's not excusable neglect. Gbbs v. Air Canada, 810 F.2d 1529, 1537

(11th Cr. 1987). The Court finds, however, that enployee
negligence in failing to conply with established procedures is
sufficient to establish the good cause required to set aside a
judgnent and to set aside the default.
D. O her Reasons Under Rule 60(b)(6)

Riviera also seeks to set aside the judgnents under Rule
60(b)(6). Relief under this rule is available only upon a show ng

of exceptional or extraordinary circunmstances. SECv. Simmons, 241
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Fed. Appx. 660, 662 (11th Gr. 2007), cert. denied, 128 S. Ct. 1092

(2008). The Court finds that obtaining a judgnent based upon the
wong contract is a sufficiently exceptional circunstance to
warrant setting aside the judgnents.

Accordingly, it is now

ORDERED:

1. Defendant Riviera-Hones for America Hol di ngs, LLC s Modtion
to Vacate and Set Aside default and Amended Final Judgnent and
Certificate of Good Faith (Doc. #26) is GRANTED

2. The derk’s Entry of Default (Doc. #18), the O der (Doc.
#21) granting a default judgnent, the Judgnment (Doc. #23) entered
on February 27, 2009, and the Amended Judgnent (Doc. #25) entered
on May 5, 2009 are hereby vacated. The Cerk shall so note on the
docket that these docunments have been vacat ed.

3. The Clerk shall reopen the case and file defendant’s
Answer and Affirmative Defenses (Doc. #26-5) on the docket in
response to the Conplaint. The Cderk is further directed to
forward a copy of the Interested Persons Order for Gvil Cases to
counsel for defendant for conpletion and filing of a Certificate of
I nterested Persons and Corporate Disclosure Statenent.

4. The parties shall neet and confer for the filing of a Case
Managenment Report wi thin TWENTY (20) DAYS of this Order.

DONE AND ORDERED at Fort Myers, Florida, this __6th day of
Oct ober, 2009. lg g 2 -:}.

JOHN E. STEELE
United States District Judge

Copi es: Counsel of record



