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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON
STEPHEN A. EMERSON

Pl aintiff,

VS. Case No. 2:08-cv-560-Ft M 29SPC

GERALD M BAILEY, individually and
in his official capacity as the
Comm ssi oner of t he Fl ori da
Depart ment of Law Enforcenent,

Def endant .

CPI Nl ON AND ORDER

_ This matter conmes before the Court on defendant’s Mtion to
Dismss Plaintiff’s Suppl enmental and Anended Conpl ai nt (Doc. #22)
filed on Decenber 15, 2008. Plaintiff filed a Response and
Menmor andum of Law i n Qpposition (Doc. #23) on Decenber 29, 2008.
l.

In deciding a Rule 12(b)(6) notion to dism ss, the Court nust
accept all well-pleaded factual allegations in a conplaint as true
and take themin the light nost favorable to plaintiff. Erickson

v. Pardus, 551 U. S. 89, 94 (2007); Christopher v. Harbury, 536 U S.

403, 406 (2002). “To survive dismssal, the conplaint’s
al | egations nust plausibly suggest that the [plaintiff] has a right
torelief, raising that possibility above a specul ative level; if
they do not, the plaintiff’s conplaint should be dismssed.” Janes

River Ins. Co. v. Gound Downh Eng’g, Inc., 540 F.3d 1270, 1274
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(11th Gr. 2008)(internal quotations omtted)(citing Bell Atl.

Corp. v. Twonbly, 550 U. S. 544, 555-56 (2007)). The former rule --

that “[a] conplaint should be dismssed only if it appears beyond

doubt that the plaintiffs can prove no set of facts which would

entitle themto relief,” La Gasta v. First Union Sec., Inc., 358
F.3d 840, 845 (11th GCr. 2004) -- has been retired by Twonbly.

Janes River Ins. Co., 540 F.3d at 1274. Thus, the Court engages in

a tw-step approach: “Wien there are well-pleaded factua
all egations, a court should assunme their veracity and then
determ ne whether they plausibly give rise to an entitlenent to

relief.” Ashcroft v. Igbal, No. 07-1015, @ S C. __ , 2009 W

1361536, at *2 (May 18, 2009). The Court need not, however, accept

as true legal conclusions or nere conclusory statenents. |1d.
The Eleventh Circuit inposes “heightened pleadi ng standard”

for § 1983 cases which involve individuals entitled to assert

qualified imunity. Amesty Int’l v. Battle, 559 F.3d 1170, 1179

(11th Gr. 2009). “To state a clai munder 8 1983, a plaintiff nust
all ege that he was deprived of a federal right by a person acting
under color of statelaw. [ ] Additionally, because the defense of
qualified imunity should be resolved at the earliest possible
procedural nonent, the conplaint nmust allege sufficient facts for
the court to determ ne whet her the all eged constitutional violation
was clearly established at the tine of the incident.” Battle, 559
F.3d at 1179 (internal citations and quotations omtted). See also

Epps v. Watson, 492 F. 3d 1240, 1243 (11th GCr. 2007). *“To satisfy
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even the heightened pleading standard for & 1983 clains,
[plaintiff] need plead only “sone factual detail” from which the
court may determ ne whet her Defendants’ all eged actions violated a
clearly established constitutional right. [ ] The hei ght ened
pl eadi ng standard does not require a conplaint to cite cases
denonstrating that the defendant is not entitled to qualified
imunity.” Battle, 559 F.3d at 1180(citation omtted).

Dismssal is warranted under Fep. R CQv. P. 12(b)(6) if,
assumng the truth of the factual allegations of plaintiff’s
conplaint, there is a dispositive legal issue which precludes

relief. Neitzke v. WIlians, 490 U S. 319, 326 (1989); Brown v.

Crawford County, Ga., 960 F.2d 1002, 1009-10 (11th Gr. 1992).

.

Plaintiff Stephen A Enmerson (Enerson or plaintiff) was
enpl oyed as a | aw enforcenent officer by the Florida Departnent of
Law Enforcenent (FDLE) from 1985 until March 28, 2008. Enerson’s
| ast position was Assistant Special Agent in Charge at the Fort
Myers, Florida Regional Qperations Center (ROC).

The Suppl enental and Anmended Conpl ai nt (Doc. #24) (the Amended
Conpl aint) alleges that on March 13, 2008, as Enmerson was wal ki ng
from his office to his supervisor’s office, he passed Staff
Assi stant Jam e Burkholder Helnmuth (Helnuth) in the supply room
As Enerson passed Hel muth, he remarked in jest about her stealing
sonet hing, and while standing in the door way to the supply room

performed a “pat down” fromher |eft knee to her ankle. Plaintiff
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told her he was only kidding and proceeded to his supervisor’s
of fice.

After this incident, Helnmuth returned to her desk and
di scussed the incident wth others. Hel ruth then called her
supervi sor, Special Agent Supervisor Andrew Rose (Rose), who in
turn called the Ofice of General Counsel and the Ofice of
Executive Investigation. Rose did not report the incident to
anyone in his chain of command at the Fort Myers office, did not
conplete an internal investigation form and did not suggest that
Hel muth conplete the formor a discrimnation/ harassnment inquiry
form as required by the FDLE internal guidelines.

Def endant Gerald M Bail ey, Comm ssioner of the FDLE, decided
to begin a formal departnental investigation of Enerson, and pl aced
Emer son on adm ni strative | eave pending the outcone. On March 13,
2008, Bailey issued a Menorandum (Doc. #24-2) advising Enerson of
the formal investigation and the FDLE policies he was alleged to
have viol ated, and further advising that Emerson was afforded the
protections outlined in FLA. Star. 8§ 112.532 (the Law Enforcenent
Oficer's Bill of R ghts). On the sane day, Inspector Tonja
Bryant-Smth (Bryant-Smth), Ofice of Executive Investigations,
issued a Menorandum (Doc. #24-3) notifying plaintiff that an
adm ni strative investigation was bei ng conducted. Both Menoranda
were delivered to plaintiff later that same day.

| nspector Bryant-Smith, assisted by Inspector Joseph Denmm,

conducted the investigation from March 14 through March 20, 2008,
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by interviewing a nunber of persons, including Enerson. After
summari zing the various interviews, the Anmended Conpl aint all eges
that the internal investigation violated FLa. Star. 8§ 112.532, Fl a.
Adm n. Code § 111-1.001 et seq., and the FDLE i nternal practice and
procedures in six specific ways.

| nspector Bryant-Smth conpleted and submtted an Interna
| nvestigation Report (the Report) to the Ofice of General Counsel
on March 25, 2008. The Report recommends that findings of Sexual
Harassment and Standards of Conduct rule violations be sustained.
The Anmended Conplaint asserts that this Report contains internal
i nconsi stencies, fal sely represents the substance of interviews, is
patently biased, and contains fal se and unsupported findings. The
Report was revi ewed by the FDLE O fi ce of General Counsel and found
to be legally sufficient. The Anended Conpl aint alleges that the
Ofice of CGeneral Counsel did not follow the Florida Statutes or
the FDLE s internal procedures in reaching this conclusion.

On or before March 27, 2008, Bailey decided to term nate
Emerson’s enpl oynent. The Anmended Conplaint alleges that Bailey
knew or shoul d have known that the investigation and this decision
were contrary to established |aw, FDLE polices, and Enerson’s due
process rights. On March 27, 2008, Bailey issued a Menorandum
(Doc. #24-4) with the subject line of “Term nation of Enpl oynent”
dismssing plaintiff fromenpl oynent effective 5:00 p.m, Friday,
March 28, 2008. This was e-mailed to Enerson’s Supervisor E. J.

Picolo at 8:37 a.m on March 27, 2008; Picolo did not call Enerson
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until the next norning (March 28, 2008). Picolo told Emerson that
the findings of sexual harassnent and nenber m sconduct had been
sustained, and that in lieu of termnation Enmerson’s only option
was to submt a resignation to FDLE by 5:00 p.m on March 28, 2008.
Emer son asked for an extension of tinme to consult wi th counsel, but
t he request was deni ed.

At about 12:30 p.m on March 28, 2008, Picolo told Enerson
t hat Bail ey had decided to rescind the resignation option. Lat er,
Picolo stated he had talked to Bailey and the Ofice of Cenera
Counsel, and the decision whether to put the resignation option
back on the table was left up to Picolo. Picolo nmade the option
avai l able, and encouraged plaintiff to resign. Wthout an
opportunity to confer with counsel and with the deadline running
out, plaintiff submtted a two-line resignation letter. Plaintiff
never saw a copy of the Report prior to this resignation. The
Amended Conplaint alleges that the termnation failed to conply
W th FLA. Stat. 8§ 112.532(4).

On March 29, 2008, a FDLE spokesperson notified the press that
plaintiff resigned after an internal investigation concluded that
he had viol ated the FDLE s sexual harassnent and enpl oyee behavi or
pol i ci es.

On April 1, 2008, plaintiff requested a Nane Cl eari ng Heari ng.
On the sane day, Assistant Comm ssioner Kenneth S. Tucker filed an
Affidavit of Separation (Doc. #24-7) wth the Crimnal Justice

Standards Trai ning Comm ssion (CJSTC) stating that plaintiff had
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voluntarily separated fromenpl oynent whil e being investigated for
sexual harassnent.

The name clearing hearing was conducted on May 6, 2008, and
plaintiff submtted evidence through counsel. The Anended
Conpl aint alleges, wthout any factual support, that FDLE and
Bailey had determned before the hearing that it would not
reconsider its position that Enerson had voluntarily resigned or
the findings of the Report. The Amended Conpl aint alleges that
Emerson was not afforded due process because the hearing was not
“meani ngful .” On May 8, 2008, the FDLE fornmally issued the
deci sion that Emerson had voluntarily resigned and that his status
woul d remai n unchanged. (Doc. #24-6.)

In response to the Tucker Affidavit, CISTC perforned their
mandatory investigation to consider the revocation of plaintiff’s
certification as a |l awenforcenent officer inthe State of Florida
Bail ey recommended a finding of probable cause for sexual
harassnment. On Septenber 16, 2008, a Panel of the CISTC convened
and found no probable cause to pursue disciplinary action agai nst
plaintiff's certification based on sexual harassnent. (Docs. #24-
8, #24-9.)

The Amended Conpl aint alleges that Bailey, both individually
and as Conm ssioner of the FDLE, violated Enmerson’s due process
rights under the Fourteenth Amendnent to the United States
Constitution. Count | of the Arended Conpl aint nanmes Bailey in his

official capacity and seeks *“prospective injunctive relief,
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including reinstatenent, and costs ancillary to such injunctive
relief.” (Doc. #24, p. 24.) Count Il nanes Bailey in his
i ndi vi dual capacity and seeks nonetary danages. Plaintiff alleges
that he enjoyed a property interest in his enploynent with FDLE
pursuant to FLa. Star. 8§ 112.532, and enjoyed a liberty interest in
hi s own good nanme, his right to pursue his chosen career path, and
his right to take advantage of other enploynent opportunities.
[T,

Section 1983 inposes liability on any person who, under col or
of state law, deprives a person “of any rights, privileges, or
immunities secured by the Constitution and laws.” 42 U S.C. 8§
1983. To establish a claimunder 8 1983, plaintiff nust all ege and
prove that (1) defendant deprived himof a right secured under the
Constitution or federal law, and (2) such deprivation occurred

under color of state law. Arrington v. Cobb County, 139 F. 3d 865,

872 (11th Gr. 1998); United States Steel, LLCv. Tieco, Inc., 261

F.3d 1275, 1288 (11th Cr. 2001). Plaintiff also nmust allege and
prove an affirmative causal connection between defendant’s conduct

and the constitutional deprivation. Marsh v. Butler County, Ala.,

268 F. 3d 1014, 1059 (11th Cr. 2001) (en banc); Swint v. Gty of

Wadley, Ala., 51 F.3d 988, 999 (11th Cr. 1995).

A
Bailey first argues that the Count | official capacity claim
shoul d be di sm ssed because as Conm ssi oner of the FDLE, an agency
of the State of Florida, he is entitled to Eleventh Amendnent
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i mmunity. The Court finds that while the Eleventh Anendnent

applies to Bailey in the official capacity claim the relief

requested in Count | falls within a well-recogni zed exception
The El eventh Anmendnent precludes suits by citizens against

their own States in federal court. Tenn. Student Assistance Corp.

V. Hood, 541 U S. 440, 446 (2004); M ccosukee Tribe of |ndians v.

Florida State Ath. Commin, 226 F.3d 1226, 1231 (11th G r. 2000).

A “state” for Eleventh Anmendnent purposes includes certain state

agents and state instrunentalities, Shands Teaching Hosp. &

dinics, Inc. v. Beech St. Corp., 208 F.3d 1308, 1311 (11th G

2000), and state officials sued in their official capacities,

MM Illian v. Mnroe County, 520 U S. 781, 785 n.2 (1997). The

El event h Anendment bars such suits in federal court unless the

state consents or waives its immunity. Stevens v. Gay, 864 F.2d

113, 114 (11th Cr. 1989). Congress has not abrogated El eventh
Amendnent imunity for states in 42 U . S.C. § 1983 cases. Quern v.

Jordan, 440 U. S. 332, 338 (1979); WIllianms v. Bd. of Regents of the

Univ. Sys. of Ga., 477 F.3d 1282, 1301-02 (11th Gr. 2007). The

Florida | egislature has not waived Eleventh Anmendnent inmunity.

Gamble v. Florida Dep’t of Health & Rehabilitative Servs., 779 F. 2d

1509, 1515 (11th G r. 1986)(di scussing FLA. STaT. § 768. 28).

The Departnent of Law Enforcenment was statutorily created as
part of the executive branch of the State of Florida. FLA. Srtar. 88
20.04(1), 20.201. The Court finds that defendant Bailey, as the

Comm ssi oner of the FDLE, is acting as an armof the state when he
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acts in his official capacity. H's function as an armof the State
of Floridais clearly described in the Arended Conpl ai nt, Doc. #24,
19 11-15. Therefore, Count | of the Anended Conplaint is due to be
di sm ssed under the El eventh Arendnent unl ess an excepti on appli es.

Under the doctrine of Ex parte Young, 209 U S. 123, 155-56

(1908), prospective injunctive relief is permtted against a state
officer sued in his official capacity to prevent a continuing

violation of federal law. Summt Med. Assocs., P.C. v. Pryor, 180

F.3d 1326, 1336 (1ith Gr. 1999), cert. denied, 529 U S 1012

(2000) . Ex parte Young “provides an exception to Eleventh

Amendnent i mmunity for lawsuits against state officials as | ong as
the plaintiffs seek only prospective injunctive relief to stop

ongoing violations of federal law.” Friends of Everglades v. S

Fla. Water Mynmt. Dist., No. 07-13829, @ F.3d __, 2009 W 1545551

(11th Gr. June 4, 2009). On the other hand, Ex parte Young does

not allowa federal court to grant retrospective relief designed to

remedy past violations of federal |aw Doe by & Through Doe v.

Chiles, 136 F.3d 709, 719 (11th Cr. 1998).

Count | of the Arended Conpl ai nt seeks “prospective i njunctive
relief, including reinstatenent, and costs ancillary to such
injunctive relief.” (Doc. #24, p. 24.) The Eleventh G rcuit has
held that a request for reinstatenent is prospective injunctive

relief not barred by the Eleventh Amendnent. Cross v. Al abam

Dep’t of Mental Health & Mental Retardation, 49 F.3d 1490, 1503

(11th Gr. 1995); Lassiter v. Alabama A & MUniv., Bd. O Trs., 3
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F.3d 1482, 1485 (1ith Cr. 1993), reh’'g granted, rev’'d on other

grounds, 28 F.3d 1146 (11th G r. 1994), overrul ed on ot her grounds,

Hope v. Pel zer, 536 U.S. 730 (2002). Accordingly, given the nature

of the relief sought in Count |, the notion to dismss Count | on
the basis of the El eventh Arendnent is denied.
B.

Both counts of the Anmended Conplaint allege that Bailey
deprived plaintiff of his Fourteenth Amendnent right to procedural
due process.! Bailey seeks dismssal of Count | and Count II
because the Anended Conplaint fails to state a claim upon which
relief can be granted for a violation of procedural due process
rights. Bailey argues that plaintiff was an “at will” enpl oyee and
therefore did not have a property interest in the enploynent and as
a mtter of law was not owed procedural due process.
Al ternatively, Bail ey argues that the Anended Conpl ai nt establ i shes
that plaintiff was given all the process which was due him and
therefore fails to state a claim

The Due Process C ause “protects against the governnent’s
deprivation of |iberty or property wi thout procedural due process.”

Warren v. Crawford, 927 F.2d 559, 562 (11th Cir. 1991). To

establish a procedural due process claimplaintiff nust satisfy a

three-part test by showing (1) a deprivation of a constitutionally-

Pl ainti ff concedes that the reference to the Fifth Anendnent
was erroneous. (Doc. #23, p. 6, n.4.)
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protected property or liberty interest (2) by state action? (3)

t hrough a constitutionally inadequate process. Foxy Lady, Inc. v.

Cty of Atlanta, Ga., 347 F.3d 1232, 1236 (11th Cr. 2003).

(1) Property Interest:
Unless state law provides plaintiff wth a legitimte
expectation of continued enploynent which rises to the level of a
property right, he has no procedural due process claimunder the

United States Constitution. Lassiter v. Alabama A & M Univ., Bd.

of Trs., 28 F.3d 1146, 1148 (11th Cr. 1994)(en banc).

A public enployee has a property interest in enploynent
if existing rules or understandings that stem from an
i ndependent source such as state law create a legitimte
claimof entitlement. [ ] This determ nation requires an
exam nation of relevant state law [ ] Cenerally, a
public enployee has a property interest in continued
enploynment if state law or |ocal ordinance in any way
limts the power of the appointing body to dism ss an
enpl oyee.

Ross v. O ayton County, Ga., 173 F.3d 1305, 1307 (11th Gr. 1999)

(internal quotation and citations omtted). This determ nation
requires the Court to |ook beyond l|labels to the controlling
principles of state | aw and the substance of the enpl oyee’ s stat us.
Ross, 173 F.3d at 1308. A property interest can be created by an

agency handbook of personnel policies, N cholsonv. Gant, 816 F. 2d

591, 597 (11th G r. 1987), or personnel rules, Marshall v. Gty of

Cape Coral, Fla., 797 F.2d 1555, 1559 (11th Cr. 1986). However,

“Iwlhile protected property interests in continued enploynent can

There is no dispute in this case that plaintiff has
sufficiently alleged state action.
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arise fromthe policies and practices of an institution, [ ] a
property interest contrary to state |aw cannot arise by infornal

custom” Brett v. Jefferson County, Ga., 123 F.3d 1429, 1434 (11th

Cir. 1997)(internal citation omtted).

The Amended Conplaint alleges that plaintiff “enjoyed a
property interest in his enploynent by the FDLE,” see Doc. #24, ¢
104, but this legal conclusion is no nore binding than defendant’s
assertion that defendant was an “at will” enployee. The March 27,
2008, Term nation of Enpl oynent (Doc. #24-4) letter attached to the
Amended Conpl aint states that plaintiff is a menber of the Sel ected
Exenpt Service, that he serves “at the pleasure of the
Comm ssioner,” and that he is an enpl oyee w thout Career Service
st at us. However, Inspector Bryant-Smth's March 13, 2008
Menorandum states that plaintiff may have rights under Florida
Statute 8 110.227(5) and that as a sworn |aw enforcenent officer
plaintiff is afforded additional rights under Florida Statute 8§
112. 532.

The question framed by the Anmended Conplaint is therefore
whet her the Police Oficer’s Bill of R ghts, Florida Statute 8§
112. 532, provides sufficient limtations on defendant’s unfettered
ability to termnate plaintiff’s enploynment to create a property
interest in his enploynent with the FDLE. The statute provides in
part:

All law enforcenent officers and correctional officers
enpl oyed by or appointed to a | aw enforcenent agency or
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a correctional agency shall have the foll ow ng rights and
privil eges:

(1) Rights of |aw enforcenent officers and correctional
officers while wunder investigation.--Wenever a |aw
enforcement officer or correctional officer is under
i nvestigation and subject to interrogation by nmenbers of
his or her agency for any reason which could lead to
disciplinary action, denotion, or dismssal, such
interrogation shall be conducted under the follow ng
condi ti ons:

(a) The interrogation shall be conducted at a reasonabl e
hour, preferably at a tinme when the |aw enforcenent
officer or correctional officer is on duty, unless the
seriousness of the investigationis of such a degree that
i mredi ate action is required.

(b) The interrogation shall take place either at the
of fice of the comnmand of the investigating officer or at
the office of the local precinct, police unit, or
correctional wunit in which the incident allegedly
occurred, as designated by the investigating officer or
agency.

(c) The law enforcenent officer or correctional officer
under investigation shall be infornmed of the rank, nane,
and comand of the officer in charge of the
investigation, theinterrogating officer, and all persons
present during the interrogation. Al questions directed
to the officer under interrogation shall be asked by or
t hrough one interrogator during any one investigative
i nterrogation, unless specifically waived by the officer
under investigation.

(d) The law enforcenent officer or correctional officer
under investigation shall be informed of the nature of
the investigation prior to any interrogation, and he or
she shall be informed of the names of all conpl ai nants.
Al'l identifiablewtnesses shall be interviewed, whenever
possi ble, prior to the beginning of the investigative
interview of the accused officer. The conplaint and al

W t ness statenments shall be provided to the officer who
i s the subject of the conplaint prior to the begi nning of
any investigative interviewof that officer. An officer,
after being informed of the right to review wtness
statenents, may voluntarily waive the provisions of this
par agraph and provide a voluntary statenent at any tine.
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(e) Interrogating sessions shall be for reasonable
periods and shall be tined to allow for such persona
necessities and rest periods as are reasonably necessary.

(f) The law enforcenent officer or correctional officer
under interrogation shall not be subjected to offensive
| anguage or be threatened with transfer, dismssal, or
di sciplinary action. No promi se or reward shall be nmade
as an i nducenent to answer any questions.

(g) The formal interrogation of alawenforcenment officer
or correctional officer, including all recess periods,
shal | be recorded on audi o tape, or otherw se preserved
insuch a manner as to allow a transcript to be prepared,
and there shall be no unrecorded questions or statenents.
Upon the request of the interrogated officer, a copy of
any such recording of the interrogation session nust be
made available to the interrogated officer no |later than
72 hours, excludi ng holidays and weekends, foll ow ng said
i nterrogation.

(h) If the law enforcenent officer or correctional
of ficer under interrogationis under arrest, or is likely
to be placed wunder arrest as a result of the
interrogation, he or she shall be conpletely inforned of
all his or her rights prior to the comencenent of the
i nterrogation.

(1) At the request of any |law enforcenent officer or
correctional officer under investigation, he or she shall
have the right to be represented by counsel or any ot her
representative of his or her choice, who shall be present
at all tinmes during such interrogation whenever the
interrogation relates to the officer's continued fitness
for | aw enforcenent or correctional service.

(J) Notwi thstanding the rights and privil eges provided by
this part, this part does not limt the right of an
agency to discipline or to pursue crimnal charges
agai nst an officer.

(4)(a) Notice of disciplinary action. -- No di sm ssal

denotion, transfer, reassignnent, or other personnel
action which mght result in | oss of pay or benefits or
whi ch m ght otherwi se be considered a punitive neasure
shall be taken against any |aw enforcenment officer or
correctional officer unless such | aw enforcenent officer
or correctional officer is notified of the action and the
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reason or reasons therefor prior to the effective date of
such action.

(b) . . . the officer shall, upon request, be provided
with a conplete copy of the investigative report and
supporting docunents and with the opportunity to address
the findings in the report with the enploying |aw
enforcenent agency prior to the inposition of the
di sci plinary action consisting of suspension wi th | oss of
pay, denotion, or dism ssal. The contents of the
conplaint and investigation shall renmain confidential
until such tine as the enploying | aw enforcenent agency
makes a final determ nation whether or not to issue a
notice of disciplinary action consisting of suspension
with | oss of pay, denotion, or dism ssal. This paragraph
shall not be construed to provide |aw enforcenent
officers with a property interest or expectancy of
continued enpl oynent, enpl oynent, or appointnent as a |l aw
enforcenent officer.

FLA. StaT. 8 112.532 (2008)(enphasis added).® Despite the |[ast
sentence, the Police Oficer’s Bill of R ghts has been construed as
conferring a property interest in continuing enploynent for

per manent, non-probationary officers. Gice v. Gty of Kissinmmee,

697 So. 2d 186, 190 (Fla. 5th DCA 1997)(“We hold that the rights
conferred by this provision give police officers a property

interest in their positions.”); Park v. Cty of W Ml bourne, 927

So. 2d 5, 8 (Fla. 5th DCA 2006).

In Bailey v. Town of Lady Lake, Fla., 5:05-cv-464-Cc-10GRJ,

2007 W. 677995, *7 (MD. Fla. Mar. 5, 2007), the Court found that
FLA. Stat. 8 112.532 arguably created a property interest in an
officer’s enploynent that could be protected, stating

This statute sets forth a detailed series of procedures
for investigating and/ or disciplining]lawenforcenent and

5This statute was anmended effective July 1, 2009.
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corrections officers, up to and including termnation

I n ot her words, FLA. Star. 8 112.532 “limts the power of

the appointing body to dismss an enpl oyee.”

Accordingly, the Court finds that, at | east at this stage

in the litigation, Bailey has established a property

interest in his enploynent,

The Court agrees, and finds that the Amended Conplaint in this case
sets forth sufficient facts to establish a plausible claim of a
property interest in plaintiff’s enpl oynent.

(2) Liberty Interest:

Plaintiff also alleges that he enjoyed a liberty interest in
his owmn good nane, his right to pursue his chosen career path, and
his right to take advantage of other enploynent opportunities.
(Doc. #24, 1 105.) Damage to reputation in connection wth

term nation of enpl oynent may give rise to an acti onabl e procedural

due process claim Cotton v. Jackson, 216 F.3d 1328, 1330 (11th

Cir. 2000). To recover on such a claim plaintiff nmust allege and
establish “(1) a false statenent, (2) of a stigmatizing nature, (3)
attending a governnental enployee’s discharge, (4) [was] nade
public, (5) by the governnental enployer, (6) w thout a neani ngful
opportunity for an enpl oyee nane clearing hearing.” 1d. The nane
clearing hearing may be held either before or after the term nation
or publication. 1d. “[T]he presence of stigmatizing information
placed into the public record by a state entity, pursuant to a
state statute or otherw se, constitutes sufficient publication to

inplicate the liberty interest under the due process clause of the
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fourteenth anendnment to the United States Constitution.” Buxton v.

Plant City, Fla., 871 F.2d 1037, 1046 (11th Gir. 1989).

The Amended Conpl aint sufficiently alleges a liberty interest
in connection with the termnation of plaintiff’s enploynent.
Plaintiff alleges the Report prepared by the FDLE contained fal se
statenments concerning conduct which is certainly stigmatizing and
whi ch were rel eased to the public and placed in his personnel file.
The adequacy of the nanme clearing hearing is addressed bel ow

(3) Process Due:

Wiile the Anmended Conplaint sufficiently alleges both a
property interest and a liberty interest, it nmust also allege an
i nsufficient process was provided. “[Qnly when the state refuses
to provide a process sufficient to remedy the procedural
deprivation does a constitutional wviolation actionable under

section 1983 arise.” MKinney v. Pate, 20 F.3d 1550, 1557 (11ith

Cr. 1994)(en banc). In other words, “procedural due process
viol ati ons do not even exi st unless no adequate state renedi es are
available.” Cotton, 216 F.3d at 1331 n.2. This rule applies to
both property-interest and liberty-interest procedural due process
claims. Cotton, 216 F.3d at 1331 n.1

Federal <constitutional standards determ ne what process

plaintiff was due. Bailey v. Bd. of County Commirs of Al achua

County, 956 F.2d 1112, 1122 (11th Gr. 1992). As a constitutional

matter, the deprivation of life, liberty or property nust be
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proceeded by notice and the opportunity to be heard. Harrison v.

Wlle, 132 F.3d 679, 683 (11th Cir. 1998).

The Court concludes that the facts pled in the Anmended
Conmpl ai nt show no constitutionally insufficient process either as
to the pre-termnation procedures or the post-term nation nane
cl earing hearing. The incident occurred on Mrch 13, 2008.
Plaintiff was hand delivered a Menorandum of Adm nistrative Leave
(Doc. #24-2) and a Menorandum (Doc. #24-3) concerning the
adm nistrative investigation the sane day. The Menor andum
concerning the adm ni strative investigationinformed plaintiff that
he was the subject of an adm nistrative investigation, that there
were two al | eged viol ations and specifically identified both rules,
that he may be afforded rights under the provision of one Florida
statute and was afforded additional rights under another Florida
statute. I nterviews were conducted, including an interview of
plaintiff with counsel. Plaintiff was verbally advised of the
results of the investigation, and given a witten Term nation of
Empl oynent (Doc. #24-4) which included advice concerning the right
to request a nane clearing hearing, and given the oral option of
resigning in lieu of dismssal. This process was sufficient to
conply with the Fourteenth Anendnent procedural guarantees.
Harrison, 132 F.3d at 683-84.

The post-term nation procedures al so conplied with procedural
due process requirenents. As noted above, the termnation

Menorandum informed plaintiff of his right to a nane clearing
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heari ng. Plaintiff requested and was given such a hearing. A
letter (Doc. #24-6) attached to the Amended Conpl aint indicates
that plaintiff was represented by two attorneys, that both
attorneys and plaintiff nade presentations during the hearing,
which lasted alnobst two hours, and that witten material was
received fromplaintiff. Wile the result of the hearing was not
favorable to plaintiff, the process satisfied constitutional
mandat es of notice and an opportunity to be heard.

Additionally, the Florida state courts provide an adequate
remedy for the procedural deprivation plaintiff clains he suffered.
Fl orida recogni zes a private cause of action for injunctive relief
for violations of FLA. Srtat. 8§ 112.532. FLa. Stat. § 112.534;

Bailey v. Bd. of County Commirs, 659 So. 2d 295, 300-01 (Fla. 1st

DCA 1994). For this reason, there is no federal procedural due

process violation. Horton v. Bd. of County Conmmirs of Flagler

County, 202 F.3d 1297, 1300 (11th Cir. 2000).

Thus, whil e t he Arended Conpl ai nt adequately all eges the first
two elenments of a procedural due process claim its allegations
establish that the third element is not satisfied. Therefore, no
cause of action is set forth in either Count I or Count I1.4

Accordingly, it is hereby

“Gven this finding, the Court need not address defendant’s
qualified imunity claimas to Count Il. Additionally, the Court
has accepted the Anended Conplaint’s allegation that plaintiff’s
resignation was not voluntary, and need not resolve the contrary
cl ai m made by def endant.
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ORDERED AND ADJUDGED:

1. Defendant’s Motionto Dismss Plaintiff’s Suppl enental and
Amended Complaint (Doc. #22) is GRANTED and the Suppl enental and
Amended Conpl aint is di sm ssed.

2. The Cerk shall enter judgnent accordingly, term nate al
pendi ng notions and deadlines as noot, and cl ose the case.

DONE AND ORDERED at Fort Myers, Florida, this 30th day of

June, 2009.
) -~
e/ /o ¢3 [0
JOHN E. STEELE
United States District Judge
Copi es:

Counsel of record
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