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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON

UNI TED STATES OF ANMERI CA

Pl aintiff,
VS. Case No. 2:08-cv-569-Ft M 29DNF
TRACT KO04-60, 1.25 ACRES OF LAND,
MORE OR LESS, IN COLLI ER COUNTY,
FLORIDA, LEE RUE MCDUFFIE a/k/a
LEERUE MCDUFFI E ( DECEASED), ET AL.,

Def endant s.

CPI Nl ON AND ORDER

~ _This nmatter cane before the Court on Decenmber 1, 2009, for a
bench trial on the matter of just conpensation in 38 condemati on
proceedi ngs. All parties known or believed by plaintiff to have an
interest in the property have been properly served or notified as
provided by Feb. R CQv. P. 71.1. Jacquel i ne and Theresa G able
appeared in this case to present argunent and testinony.

The Court heard first testinony fromJohn R Underwood, Jr.,
Presi dent and owner of Appraisal and Acquisition Consultants, Inc.
wher e he has been working as a real estate consultant and pri nci pal
apprai ser since 1983. M. Underwood testified on behalf of the
government regarding the appraised value of the parcels of |and
subj ect to condemnati on proceedi ngs. M. Underwood started his
career as an appraiser in 1971 working for First Federal Savings &
Loan of Lake Worth, Florida. After obtaining his Bachelor’ s Degree

fromFlorida State University, M. Underwood took courses for his
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designations and received training fromthe Appraisal Institute,
where he has been teaching since 1981 on a national basis. \V/ g
Underwood recei ved his MAI (general) designation, which requires a
m ni mum of 5 years experience, required courses, a Masters thesis
equi val ent , and peer review, and also received his SRA
(residential) designation, from the Appraisal Institute. I n
conpliance with continuing education obligations, M. Underwood
must conplete 30 hours every 2 years for the State of Florida and
100 hours every 5 years for the Appraisal Institute to maintain the
desi gnat i ons. M. Underwood has previously testified, and has
conduct ed about 1000 appraisals in the everglades and 200 in the
Bi g Cypress project.

M. Underwood testified as to the comon characteristics of
the land as: (1) renpote; (2) simlarly zoned; (3) wetlands; (4)
sane regul ations on devel opnent; and (5) no inprovenents. To
determ ne market value, M. Underwood used a sales conparison
approach by conparing to sales in the Fakahatchee Strand, where
val ues range froma | ow of $800.00 to a high of $2,000.00. The
subject tracts all have the highest and best use of passive
recreational. The oil and gas rights were not and will not be
taken as part of the tracts of |and, however, the mneral rights
will be taken. M. Underwood concl uded that the fair market val ue
for each tract of land before the Court is $1,500.00 per acre,

rounded to the nearest $100. 00.



As to tract of land in this case, M. Underwood specifically
testified that it is heavily overgrown with cypress trees and
fl ooded, and | ocated in the expansion area of the Big Cypress. M.
Jacquel i ne Grabl e, nother of Theresa G able, spoke on their behal f
to notify the Court that her daughter had been living with her for
four years yet her daughter did not receive notice and was not
contacted by the governnent. The G ables seek their rightful
conpensation for the property, to be split between nother and
daughter evenly, nuch as a relative had received by settlenent.
The governnent responded that it was not known whether the WIIl was
probated and who the heirs may be at this tine. The Court
explained to the Gables that an Application for Wthdrawal of
Conpensation will have to be filed with the Court to assert their
clainms, at which tinme distribution wll be considered.

“Just conpensation neans the full nonetary equival ent of the
property taken. . . . [T]lhe [Suprenme] Court at an early date
adopt ed the concept of market value: the owner is entitled to the
fair market value of the property at the tinme of the taking.”

United States v. Reynolds, 397 U S 14, 16 (1970)(citations

omtted). See also United States v. 480.00 Acres of Land, 557 F. 3d

1297, 1306-07 (11th Gr. 2009). Conparable sales at the tinme of
the taking is still the best evidence of fair market value. See

generally United States v. 45, 131.44 Acres of Land, 483 F.2d 569

(10th Cir. 1973); United States v. 320.0 Acres of Land, 605 F.2d

762 (5th Cr. 1979); United States v. 47.14 Acres of Land, 674 F. 2d
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722 (8th Cr. 1982); United States v. 819.98 Acres of Land, 78 F.3d

1468 (10th Cir. 1996); United States v. 4.85 Acres of Land, 546

F.3d 613 (9th Cr. 2008). A taking for public use allows the
government to essentially “confiscate[] the additional (call it
“personal ") val ue” that an owner obtains fromthe property as |ong
as market value is paid and the taking is in fact for public use.

Coniston Corp. v. Village of Hoffman Estates, 844 F.2d 461, 464

(7th Cr. 1988). See also Kinball Laundry Co. v. United States,

338 U.S. 1, (1949)(describing personal value as “the burden of

common citizenship”); 320.0 Acres of Land, 605 F.2d at 782 n.24

(“Val ue unique to the Omer is not conpensable either.”).

The Court, having consi dered the testinony and ot her evi dence,
her eby ORDERS AND ADJUDGCES:

1. The Plaintiff has the right to condemm the subject
properties for the public purpose set forth in the Conplaints in
Condemmnat i on.

2. Just Conpensation for the taking of the fee sinple title
to Property, is $1,500.00 per acre, rounded up to the nearest 100,
for a total value of $1,900.00. Paynment of the Just Conpensation
will be in full satisfaction of any and all clains of whatsoever
nature against the Plaintiff by reason of the institution and
prosecution of this action and taking of the subject properties.

3. Plaintiff will deposit the Just Conpensation determ ned at

trial into the Registry of the Court within SIXTY (60) DAYS of this



Order. The Cerk shall adm nistratively close the file pending the
entry of final judgnent.

4. On the date of the deposit of the Just Conpensation into
the Registry of the Court, title to the Property will vest in the
Plaintiff and the Plaintiff wll be entitled to imediate
possession of the Property. Upon making such deposit, Plaintiff
wll tinely notify the Court and nove for a final judgnent of
condemmation by filing a notion.

5. The Just Conpensation will be subject to all real estate
taxes, |iens and encunbrances of what soever nature exi sting agai nst
the Property at the time of vesting the title thereto in the
Plaintiff and all such taxes, liens, encunbrances of whatsoever
nature will be payable and deductible fromthe Just Conpensati on.

6. The Clerk of the Court will retain the deposited Just
Compensation until further Order of this Court upon consideration
of any applications for distribution filed by persons claimng or
asserting an interest in the Just Conpensation. Plaintiff’'s
counsel shall notify the Cerk of the Court as each remai ning case
reaches a zero bal ance so that the case may be cl osed.

7. In the event that the Just Conpensation and any interest,
or any part thereof, remains unclainmed for a period of FIVE (5)
YEARS from the date of this Opinion and Order, the Cerk of the
Court, pursuant to 28 U.S.C. § 2042, wll cause such sum together

with any interest, to be deposited inthe United States Treasury in



the nane and to the credit of the United States of Anerica or the
Nat i onal Park Service, as appropriate.

DONE AND ORDERED at Fort Myers, Florida, this 3rd day of
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Decenber, 2009. ,l =g
JOHN E. STEELE
United States District Judge
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Copi es:

Kyl e Scott Cohen, AUSA
Parties of record
Jacquel i ne Grabl e
Theresa G abl e
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