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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

JERRI JOANN JOHNSON,

Pl aintiff,

VS. Case No. 2:08-cv-765-Ft M 29SPC

GREGORY ELECTRI C COMPANY, | NC.,

Def endant .

CPI Nl ON AND ORDER

This matter cones before the Court on defendant G egory
Electric Conpany, Inc.’s Mtion to Dismss Plaintiff’'s Amended
Complaint or, in the Alternative, Transfer Venue and Menorandum of
Law in Support Thereof (Doc. #26) filed on February 9, 2009.
Plaintiff Jerri Joann Johnson filed a Response in Qpposition (Doc.
#36) on August 18, 20009. Defendant filed a Mdtion for Leave to
File a Reply Brief (Doc. #38) on August 26, 2009, and Plaintiff
filed a Response to Defendant’s Certificate of Good Faith (Doc.
#39) on August 31, 2009.

The Court finds that its prior Opinion and Oder (Doc. #21)
was erroneous, and that plaintiff should have been allowed the
opportunity to file an anmended conpl aint w thout the restrictions
i nposed by the Court. In light of this, the Court will allow
plaintiff the opportunity to file a second anended conplaint

asserting those clains she deens appropriate.
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l.

On Cctober 2, 2008, plaintiff Jerri Joann Johnson (plaintiff
or “Johnson”) filed a Conplaint (Doc. #1) alleging jurisdiction
under 41 U. S.C. 8 1983. Defendant G egory Electric Conpany, Inc.
(defendant or “Gregory Electric”) filed a Mtion to D smss
Conmplaint or in the Alternative, Mdtion to Transfer Case Venue and
Menmor andum of Law in Support (Doc. #10). Before the Court rul ed on
the notion to dismss, plaintiff filed a Request Leave to Anend
Oiginal Conplaint (Doc. #12), to which defendant filed a Response
in Qoposition (Doc. #14). The magi strate judge i ssued a Report and
Recommendati on (Doc. #20) recomrendi ng that plaintiff’s notion for
leave to file an anmended conplaint be denied because her claim
under 42 U S.C. § 1983 was futile. The Court entered an Qpi ni on
and Order adopting the Report and Recommendation as to plaintiff’s
clains under 42 U S.C. 8§ 1983 and § 1981, granting defendant’s
nmotion to dism ss those cl ai ns, denying as noot defendant’s notion
to transfer venue, and granting plaintiff leave to file an Anended
Conplaint limted to the assertion of a claim of discrimnation
under the Cvil Rights Act of 1967, 42 U.S.C. §8 2000e. Plaintiff
filed an Anmended Conpl aint (Doc. #22) which, construed liberally

due to plaintiff’s pro se status, Hughes v. Lott, 350 F.3d 1157,

1160 (11th G r. 2003), alleges jurisdiction and clains under Title

VIl of the Cvil R ghts Act of 1964, 42 US. C 8§ 2000e, the



Fourteenth Amendnent of the United States Constitution, 42 U S C
§ 1981, and 42 U.S.C. § 1983.
.

The procedural difficulty in this case is that plaintiff
shoul d have been allowed to fil e an anended conpl ai nt wi t hout | eave
of court and w thout court-inposed restrictions. Pursuant to
Federal Rule of G vil Procedure 15(a)(1l), “[A] party may anmend its
pl eading once as a natter of course before being served with a
responsi ve pleading.” Feb. R CGv. P. 15(a)(1). No responsive
pl eadi ng had been filed, and therefore, plaintiff had a right to

anmend her conplaint as a matter of course. See, e.g., Ferrell Law,

P.A._ v. Cescent Mam Ctr., LLC 313 Fed. Appx. 182, 186 (1li1th

Cr. 2008) (“The Federal Rules of Cvil Procedure allow a party to
anend its pleadings once as a matter of course at any tinme before
a responsive pleading is served . . . . And [f]or purposes of [Rule
15(a)], a nmotion to dismss is not a responsive pleading. As a
general rule, leave to anmend may be denied properly under Rule
15(a) when such anmendnent would be futile . . . but the genera
rule has no applicability when Rul e 15(a) accords a plaintiff the
right to file an anended conplaint as a natter of course . . . .7)
(enmphasisinoriginal) (internal citations and quotations omtted).

See also Wllianms v. Bd. of Regents of the Univ. Sys. of CGeoraqia,

477 F.3d 1282, 1293 n.6 (11th Cr. 2007) (“Wen the plaintiff has

the right to file an anended conplaint as a matter of course,



the plain | anguage of Rule 15(a) shows that the court |acks the
discretion to reject the anmended conplaint based on its alleged
futility.”) (enphasis inoriginal). The Court expresses no view on
whet her plaintiff can cure the deficiencies of her original
Compl aint, but nerely holds that plaintiff had a right to anmend
under Rule 15(a)(1).

Accordingly, it is now

ORDERED:

1. The Court’s Opinion and O-der (Doc. #21) is hereby
VACATED, and the Report and Recommendati on (Doc. #20) is REJECTED.

2. The Amended Conpl aint (Doc. #22) is STRI CKEN

3. Plaintiff shall file a Second Arended Conpl ai nt, setting
forth those causes of actions she deens appropriate, within TWENTY
(20) DAYS of the date of this Opinion and O der.

4. Defendant’s Mtion to Dsmss Plaintiff’s Amrended
Complaint or, inthe Alternative, Transfer Venue and Menorandum of
Law i n Support Thereof (Doc. #26) is DEN ED as noot.

5. Defendant’s Mtion for Leave to File a Reply to
Plaintiff’s Response to Defendant’s Mdtion to Dismss Plaintiff’s
Amended Conplaint, or in the Alternative, to Transfer Venue (Doc.
#38) is DEN ED as noot.

DONE AND ORDERED at Fort Myers, Florida, this 17th  day of

5
e

Sept enber, 2009. w7 >
JOHN E. STEELE
United States District Judge
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Copi es:
Hon. Sheri Pol ster Chappell
United States Magi strate Judge

Counsel of record
Plaintiff



