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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

LANDMARK AMERI CAN | NSURANCE COVPANY
a foreign corporation

Plaintiff,
VS. Case No. 2:08-cv-875-Ft M 29DNF
RELI Tl TLE, I NC. a foreign
corporation, EVERETT VAN HOESEN and
ALl CE VAN HOESEN

Def endant s.

CPI Nl ON AND ORDER

~ This matter cones before the Court on defendant Reli Title's
Motion to Dismss Plaintiff’s Amended Conpl aint (Doc. #18) filed on
May 4, 20009. Alternatively, Reli Title seeks to stay this
litigation pending final resolution of the pending state court
action. Plaintiff, Landmark Anerican |Insurance Conpany, filed a
Response in QOpposition to Motion to Dism ss (Doc. #23) on June 1
2009. On June 11, 2009, defendants Everett Van Hoesen and Alice
Van Hoesen filed a Motion to Dism ss (Doc. #25) which sinply adopts
co-defendant Reli Title s argunents. For the reasons set forth
bel ow, defendants’ Mdtions to dism ss, or stay, are DEN ED
l.

Plaintiff Landmark  American I nsurance Co. (“Landmark
| nsurance”) issued a Professional Liability Insurance policy to
Reli Title, Inc. (“Reli Title”). The policy excludes “di shonest,

fraudulent, crimnal or intentional acts, errors or om ssions
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commtted by or at the direction of the Insured.” (Doc. #17-3, p.
5) (enphasi s added). Reli Title is currently a defendant in a

pendi ng state case styled Everett H and Alice L. Van Hoesen V.

Your Place, LLC a/k/a/ YP, LLC, Eric H Mnn, and Reli Title

Inc., Case No. 06-2234-CA-LDM (the “Van Hoesen action”). The Van

Hoesen action sets forth clains against Reli Title for a
declaratory judgnent as to entitlenent of possession and ownership
of a certain real estate deposit, fraudul ent m srepresentation, and
negligent m srepresentation. Landmark |Insurance is defendi ng Rel

Title in the Van Hoesen action with a full reservation of rights.

1.

Inits Amended Conpl ai nt (Doc. #17), Landmark | nsurance seeks
declaratory relief pursuant to the Declaratory Judgnment Act, 28
US C 8§ 2201, et seq. The Declaratory Judgnent Act states in
rel evant part:

(a) In a case of actual <controversy wthin its

jurisdiction . . . any court of the United States

. . . my declare the rights and other |ega

relations of any interested party seeking

decl aration, whether or not future relief is or

coul d be sought. Any such declaration shall have

the force and effect of a final judgnment or decree

and shall be reviewabl e as such.
28 U . S.C. 8 2201(a). Landmark Insurance seeks a decl aration that
(1) no coverage exists under Landmark’s Professional Liability

Policy for clains asserted against Reli Title in the Van Hoesen

action, and (2) that Landmark |Insurance has no duty to defend or

indermify Reli Title in that action. (Doc. #17.)



Reli Title and the Van Hoesens seek to dism ss on the grounds
that (1) the Court should abstain in light of the pending state
court action and (2) Landmark Insurance is collaterally estopped
fromrequesting declaratory judgnment by a prior partial grant for
summary judgnment in the state court proceeding. (Doc. #18.) The
Court finds neither argument persuasive.

A

Under the Declaratory Judgnent Act this Court has discretion

to rule on an actual controversy but is “under no conpulsion to

exercise . . . jurisdiction.” Brillhart v. Excess Ins. Co., 316

U S 491, 494 (1942). The Court has “unique and substanti al
di scretion in deciding whether to declare the rights of litigants,”
as the Act “confers a discretion on the courts rather than an

absolute right on the litigants.” WIton v. Seven Falls Co., 515

U S 277, 286-87 (1995). The district court may exam ne the “scope
of the state court proceedi ng and t he nature of defenses open there”
to determne if the controversy may be better resolved in the
underlying state court action. Brillhart, 316 U S. at 495. \ere
a suit pending in state court presents the sane i ssues, not governed
by federal |aw, between the sane parties, the Eleventh Crcuit has

identified a nunber of factors to be considered. Aneritas Vari abl e

Life Ins. Co. v. Roach, 411 F.3d 1328, 1331 (2005).

The Van Hoesen action does not involve the sane parties or

issues as this federal Ilitigation. Al though Reli and the Van



Hoesens are both parties in the state action, Landmark was bl ocked
fromjoining the state action by a non-joinder statute. (Doc. #23,
p. 5.) The state court will not be called upon to decide either of
the two questions posed by Landnmark I nsurance in this case. Were
parties or issues differ fromthe state court action, the federal
court should not necessarily decline to exercise jurisdiction where

an insurer seeks a declaration of rights. See, e.g., Northern Ins.

Co. O New York v. David Nelson Const. Co., 41 F. Supp. 2d 1332

(MD. Fla. 1999); Coregis Ins. Co. v. MCullom 955 F. Supp. 120

(MD. Fla. 1997). Because the underlying state court action does
not involve the sanme parties or present the same issues, the Court
will exercise its discretion and allow Landmark | nsurance’ s claim
to proceed in this separate federal declaratory action.

Col |l ateral estoppel is a conplete defense to the re-litigation
of an issue when there is an identity of parties or their privies,
an identity of issues, and an actual litigation thereof in the

underlying suit. Southeastern Fidelity Ins. Co. v. Rice, 515 So.

2d 240, 242 (Fla. 4th DCA 1987). Landmark | nsurance correctly
contends that collateral estoppel is not a defense where the
insurer’s interests are antagonistic to the interests of the

i nsur ed. State Farm Mutual Autonobile Ins. Co. v. Brown, 767 F.

Supp. 1151 (S.D. Fla. 1991).1

I'n State Farm the Florida state court granted partial
summary judgnent, finding that Brown was negligent in discharging
a weapon and injuring the plaintiff. State Farm 767 F. Supp. at

(continued. . .)




Reli Title's best chance of being covered is to argue
negl i gence, and the Van Hoesens support Reli’s negligence theory
because Landmark woul d automatically be liable if the Court finds

in favor of Reli. See Allstate Ins. Co. v. Conde, 595 So.2d 1005,

1008 (Fla. 5th DCA 1992). |In contrast, Landmark | nsurance w shes
to show Reli Title acted intentionally to avoid covering the
j udgnment under the Professional Liability Policy exclusions. The
antagonistic interests are obvious. Therefore, Landmark |nsurance
i's not estopped fromseeking declaratory judgnent in federal court.

Accordingly, it is now

ORDERED:

1. Reli’s Mdtion to Dismss Plaintiff’s Amended Conpl ai nt

(Doc. #18), and the alternative request for a stay, is DEN ED

Y(...continued)

1152. Brown’s insurer, State Farm then filed a request for
decl aratory judgnent in federal court, arguing that the discharge
of the weapon was intentional. | d. The court noted that

“collateral estoppel would seemngly apply, as Florida courts
routinely hold that collateral estoppel is a conplete defense to
the relitigation of a factual issue and that the [state court’s
determnation] is binding on an insurance conpany in subsequent
litigation, because an insurance conpany is in privity with its
insured.” State Farm 767 F. Supp. at 1154 (enphasis added). An
exception to privity exists where “the interests of an i nsured and
insurer are antagonistic towards each other in the initial tort
adjudication.” 1d. at 1154-55. The court in State Farm expl ai ned
that Brown’s best chance of triggering coverage was to argue
negl i gence, and State Farmsought to show Brown acted i ntentionally
to avoid covering Brown's judgnent. 1d. at 1155.
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2. Defendants Everett Van Hoesen and Al i ce Van Hoesen’ s Mbti on
to Dismss (Doc. #25), and the alternative request for a stay, is
DENI ED.

DONE AND ORDERED at Fort Myers, Florida, this 2nd day of

Cct ober, 20009. ,  g L
3 | @ I - £

JOHN E. STEELE

United States District Judge
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Counsel of record



