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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

JOSEPH W FI NFROCK,
Pl aintiff,
VS. Case No. 2:08-cv-886-Ft M 29DNF
CHARLI E CRI ST, FLORI DA aviL
COMW TMENT CENTER, T. BUDZ, DR
EMANQ LI DI S, TST FNU HUVPREY,
| NVESTI GATOR FNU  RUNGE, D.CF
GEORGE SHELDON, STATE OF FLORI DA

Def endant s.

ORDER OF DI SM SSAL

l.

This matter conmes before the Court upon reviewof Plaintiff’s
Cvil R ghts Conplaint (Doc. #1, Conplaint), filed pursuant to 42
US C § 1983. Pro se Plaintiff filed this action as civil
detainee at the Florida Gvil Commtnent Center (“FCCC') pursuant

to the Jimy Ryce Act.!?

'The Fl orida | egi sl ature enacted the Jimy Ryce Act, Fla. Stat.
394.910-.913, by which a person determ ned to be a sexual ly viol ent
predator is required to be housed in a secure facility “for
control, care, and treatnent until such tinme as the person’s nent al
abnormality or personality disorder has so changed that it is safe
for the person to be at large.” 8§ 394.917(2). The Jimmy Ryce Act
was promul gated for the dual purpose “of providing nental health
treatment to sexually violent predators and protecting the public
fromthese individuals.” Wsterheide v. State, 831 So. 2d 93, 112
(Fla. 2002); Kansas v. Hendricks, 521 U.S. 346 (1997) (hol di ng t hat
t he Kansas Sexual |y Vi ol ent Predator Act did not establish crimnal
proceedi ngs, and involuntary confinenment pursuant to the Act was
not punitive). Cvil commtnent under the Jinmmy Ryce Act involves
several steps. First, the Act requires a nental evaluation of any
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Despite Plaintiff’s non-prisoner status,? before the Court

grants Plaintiff’s notion for |eave to proceed in forma pauperis

and directs the United States Marshal to serve the Conplaint on

Defendants, the Court is required to review the Conplaint to

determ ne whet her the conplaint is frivolous, malicious or fails to

state a claim See 28 U.S.C. 8§ 1915(e)(2)(B)(i)-(iii). I n

!(...continued)

person who has commtted a sexually violent offense and is
schedul ed for rel ease fromprison or involuntary confinement. See
generally Fla. Stat. 8 394.913. The evaluation is conducted by a
mul ti-disciplinary team of nental health professionals who nust
determne whether the individual neets the definition of a
“sexually violent predator.” After the evaluation, the state
attorney may file a petition with the circuit court alleging that
the individual is a sexually violent predator subject to civi
comm tment under the Act. Id. If the judge determ nes that
probabl e cause exists that the individual is a sexually violent
predator, then the judge will order the individual to remain in
custody. 1d. § 394.915. Thereafter, a jury trial, or a bench
trial if neither party requests a jury trial, will commence. 1d.
If the jury finds that the individual is a sexually violent
predat or by cl ear and convi nci ng evi dence, then the individual wll
be commtted to the custody of the Departnent of Children and
Fam ly Services for “control, care, and treatnent until such tine
as the person’s nental abnormality or personality disorder has so
changed that it is safe for the person to be at large.” 1d. 8§
394.917.

The Court recognizes that certain portions of the Prison
Litigation Reform Act are not applicable to Plaintiff as a civil
detainee. Troville v. Venz, 303 F.3d 1256, 1260 (11th Cr. 2002).
The United States Court of Appeals for the Eleventh Circuit
previously found that a district court did not err by dismssing a
conplaint filed by a civil detainee for failure to state a claim
under the in forma pauperis statute, 28 U S.C. Section 1915
(e)(2)(B). 1d. at 1260. O her Courts have al so found that section
1915(e)(2)(B) is not limted to prisoners, but applies to all
persons proceeding in forma pauperis. See Cal houn v. Stahl, 254
F.3d 845 (9th G r. 2001).




essence, 8 1915(e)(2) is a screening process, to be applied sua
sponte and at any tinme during the proceedings. The Court,
nonet hel ess, must read Plaintiff’s pro se allegations in a |iberal

fashion. Hughes v. Lott, 350 F.3d 1157, 1160 (11th G r. 2003).

A complaint filed in forma pauperis which fails to state a
claim under Federal Rule of Gvil Procedure 12(b)(6) is not

automatically frivol ous. Nei tzke v. Wllianms, 490 U S. 319, 328

(1989). Rather, the test for granting a 8 1915 dismssal is
whet her the claimlacks arguable nerit either in lawor fact. |Id.

at 325; Mtchell v. Brown & WI|ianson Tobacco Corp., 294 F. 3d 1309

(11th Gr. 2002); Bilal v. Driver, 251 F.3d 1346 (11th Gr. 2001).

Additionally, 8 1915 requires dism ssal when the |egal theories
advanced are "indisputably neritless,” N etzke, 490 U S. at 327;
when the clainms rely on factual allegations which are "clearly

basel ess” Denton v. Hernandez, 504 U.S. 25, 32 (1992); or, when it

appears that the plaintiff has little or no chance of success.
Bilal, 251 F.3d at 1349.
[T,

Plaintiff clains his constitutional rights were violated
stenmmi ng froman incident that occurred on August 8, 2008, at the
FCCC. Complaint at 9. Plaintiff attributes liability on
Def endant s when anot her FCCC civil detainee, who will be referred
to as “RW” assaulted him 1d. at 3-4. Plaintiff states that RW

attacked himwhile he was waiting to talk to Ms. Simmons about his



legal mail. 1d. at 7. Plaintiff avers that RW*“wal k[ ed] up behi nd
himon the right side and punch[ed] himin the face twi ce, once on
the right check [sic] and in the |ips, breaking his top plate in
three places.” 1d. at 7. Plaintiff admts that he hit RW back,
but only in an effort to protect hinself. 1d. at 5 8. Plaintiff
contends that “[i]Jt is staff’s duty here to protect plaintiff and
others fromresidents |ike [RW, of which they have not done!” 1d.
at 6. Plaintiff also challenges the disciplinary report he
received as a result of the altercation, alleging that Defendant
Hunmphrey, who witnessed the attack, “falsified facts” as she takes
“sides with the black residents.” Id. at 3, 5. Plaintiff states
that he requested to press charges against RW but the Desoto
County Sheriff’'s Ofice will not file charges agai nst RW because
ot her black FCCC residents gave statenments supporting RW 1d.
Plaintiff further avers that the FCCCis “trying to cover up this
assault as they have covered up other assaults.” 1d. at 4. Since
the assault, Plaintiff clainms that other black FCCC residents have
threatened him [d. at 3.
V.

Title 42 U.S.C. 8 1983 inposes liability on anyone who, under
color of state |law, deprives a person “of any rights, privileges,
or immunities secured by the Constitution and laws.” To state a
claim under 42 U.S.C. 8 1983, Plaintiff nust allege that: (1)
Def endants deprived himof a right secured under the United States

Constitution or federal law, and (2) such deprivation occurred
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under color of state law. Arrington v. Cobb County, 139 F. 3d 865,

872 (11th Gr. 1998); U.S. Steel, LLC v. Tieco, Inc., 261 F.3d

1275, 1288 (11th Cr. 2001).
The Suprene Court has soundly rejected the possibility of
respondeat superior as a basis of liability in 8 1983 actions.

Monell v. Dep’'t of Soc. Serv., 436 U S. 659, 690-692 (1978).

| nst ead, supervisory liability can be i nposed under 8 1983 “either
when the supervisor personally participates in the alleged
constitutional violation or when there is a causal connection
between the actions of the supervising official and the alleged

constitutional deprivation.” Brown v. Crawford, 906 F. 2d 667, 671

(11th Gr. 1990). Absent personal participation by a defendant, a
pl aintiff nust show an affirmative causal connection between the
defendant’s acts and the alleged constitutional deprivation.

Harris v. Ostrout, 65 F.3d 912, 917 (11th Cr. 1995). The causal

connection can be established “when a history of w despread abuse
puts the responsible supervisor on notice of the need to correct
the alleged deprivation, and he fails to do so [,]” or when a
custom or policy of the supervisor results in deliberate

indi fference to constitutional rights. Cottone v. Jenne, 326 F.3d

1352, 1360 (11th Gr. 2003)(quoting Gonzalez v. Reno, 325 F.3d

1228, 1234 (11th Cr. 2003)). “The deprivations that constitute
wi despread abuse sufficient to notify the supervising official nust
be obvious, flagrant, ranpant and of continued duration, rather

t han i sol at ed occurrences.” Br own, 906 F. 2d at 671.



Alternatively, facts supporting an inference that the supervisor
di rected the subordinates to act unlawfully or knewthat they would
do so and failed to stop them establishes a causal connection.
Cottone, 326 F.3d at 1360 (quoting Gonzal ez, 325 F.3d at 1234)
(remaining citations omtted).

Plaintiff nanmes as Defendants: Charlie Crist, the Florida
Civil Commtnment Center, T. Budz, Dr. Emanoilidis, TST Hunphrey,
| nvestigator Runge, “D.C F. George Sheldon,” and the State of
Florida. The “State of Florida” and the Florida G vil Comm tnent
Center are not sui juris. Further, there are no allegations in the
Conpl ai nt regardi ng Governor Charlie Crist, Investigator Runge, and
George Sheldon’s involvenent in the alleged constitutional
vi ol ati on. Thus, Defendants the State of Florida, the Florida
Cvil Commtnent Center, Charlie Crist, Investigator Runge, and
CGeorge Shel don are di sm ssed, sua sponte, fromthis action.

Wth regard to Defendants Dr. Emanoilidis, Hunphrey, and Budz,
the Conplaint alleges a failure to protect claim Under Youngberg
V. Ronmeo, 457 U. S. 307 (1982), the Due Process Cause of the
Fourteenth Amendnent ensures the involuntarily civilly commtted a
liberty interest in reasonably safe conditions of confinenent,
freedom from unreasonably bodily restrains, and such mnimlly
adequate training as mght be required to ensure safety and freedom
from restraint. Id. at 322. The rights of the involuntarily

civilly commtted are “at |east as extensive” as the Eighth



Amendnent rights of the crimnally institutionalized. Dolihite v.

Maughon, 74 F.3d 1027, 1041 (11th Gr. 1996). Therefore, the case
| aw t hat has devel oped under the Eighth Amendnment sets forth the
contours of the due process rights of the civilly commtted. 1d.
| ndeed, FCCC staff have a duty to protect the civilly detained from
vi ol ence at the hands of the other civilly detained residents. See

Farner v. Brennan, 511 U. S. 825, 833 (1994) (applying analysis in a

prison context). However, not every injury “translates into a
constitutional liability.” 1d. at 834.

In the case sub judice, the Conplaint nust set forth facts
showi ng that state officials were deliberately indifferent to a

substantial risk of Plaintiff's safety. Purcell v. Toonbs County,

GA., 400 F.3d 1313, 1319 (1ith dCr. 2005). “Del i berate
indifference is not the sanme thing as negligence or carel essness.”

Mal donado v. Snead, 168 Fed. Appx. 373 (11th Cr. 2006)(citing Ray

v. Foltz, 370 F. 3d 1079, 1083 (11th Cr. 2004)). “Merely negli gent
failure to protect” an inmate froman attack does not give rise to
a 8§ 1983 claim Carter, 352 F.3d at 1350.

A plaintiff nust denonstrate that the defendant was aware of
specific facts from which an inference could be drawn that a
substantial risk of serious harm exists and that the prison
official drewthat inference. Purcell, 400 F.3d at 1319-20; Carter

v. Galloway, 352 F.3d 1346, 1349 (11th Cr. 2003). In other words,

to show that an official had subjective know edge, the court is to

i nqui re whet her the defendant was aware of a “particul arized t hreat
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or fear felt by [the plaintiff].” Carter, 352 F.3d at 1350. “An
official’s failure to alleviate a significant risk that he should
have percei ved but did not, while no cause for conmendati on, cannot

be condemmed as the infliction of punishnment” and does not
give rise to a constitutional violation. Farner, 511 U S. at 838.
Whet her an official had requisite know edge is a question of fact
that may be denonstrated by circunstantial evidence. |1d. at 842.
Consequent |y, evidence of past attacks which were “l ong-standing,
pervasi ve, well-docunented, or expressly noted by [ ] officials in
the past” may be sufficient to find that the official had actual
know edge. Id. However, general know edge that a particular
inmate is a probleminmte with a wel | -docunented hi story of prison
di sobedi ence who is prone to violence is not sufficient. Carter,

352 F.3d at 1349. See also McBride v. R vers, 170 Fed. Appx. 648

(11th Cir. 2006).

Here, the Conplaint does not even allege that the Defendants
had a general know edge of RW s disobedience. Instead, Plaintiff
vaguely clainms that the FCCC “covered up” other assaults by RW
See Conplaint at 4. The Conplaint provides no other facts in
support of this allegation of cover up. The Conplaint contains no
all egations that Plaintiff told any of the Defendants that he felt
threatened by RW In fact, Plaintiff acknow edges that a verba
altercation had occurred early in the norning between hinself and
RW but Plaintiff neither states that he reported the incident;
nor, did he report that RWhad nade any threats against himprior
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to the altercation. Instead, Plaintiff’s claim as to Defendant
Hunmphrey is that she was too “preoccupied to hear Washington
threaten him before hitting [hinf twice in the face . . . .~
Complaint at 6. These facts illustrate how quickly the incident
transpired, and, at nost, support a conclusion that Hunphrey may
have exhibited carelessness or negligence, not deliberate
i ndi fference.

The Conpl ai nt does not allege that Defendant Budz personally
participated in the incidents. Instead, Plaintiff attenpts to
attribute liability on Defendant Budz for the practice of allow ng
civil detainees to attack each other at another civil detention
center located out of the State. Plaintiff states that Defendant
Budz “allowed this sanme thing to occur in the facility he ran in

II'linois.” Conplaint at 10 (citing Brown v. Budz, 398 F.3d 904

(7th Cr. 2005)).
“A custom is an wunwitten practice that 1is applied
consistently enough to have the sane effect as a policy with the

force of law.” CGoebert v. Lee County, 510 F.3d 1312, 1332 (11th

Cr. 2007)(citations omtted). “Denonstrating a policy of custom
requires “showfing] a persistent and w de-spread practice.” |1d.
(citations omtted). The Conplaint is also flawed with regard to
cl ai m agai nst Def endant Budz. The Conpl aint does not allege a
hi story of w despread abuse that woul d have pl aced Budz on notice
of a problem Al ternatively, there are no facts supporting an
i nference that Budz directed the subordinates to act unlawfully or
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knew that they would do so and failed to stop them See Cottone,

326 F.3d at 1360 (quoting Gonzal ez, 325 F.3d at 1234) (remaining
citations omtted). Plaintiff also alleges that Defendant
Emanoilidis’ determnation that Plaintiff was guilty of fighting
was contrary to “all of the evidence.” Complaint at 9. Plaintiff
further clainms that Defendant Hunphrey “falsified facts” on his
disciplinary report for the altercation. However, Plaintiff cannot
chal | enge the disciplinary report because he has not shown that the
di sciplinary report was expunged, reversed, invalidated, or called
into question by the issuance of a federal wit of habeas corpus;
t hus, he cannot state a 8 1983 action relating to his underlying

charge consistent with Heck. Heck, 512 U S. 486-87; conpare with

Muhammad v. Close, 540 U S. 749, 754-55 (2004) (holding that a

plaintiff’s 8 1983 chal |l enge of state prison disciplinary hearing
when the Plaintiff did not challenge conviction, disciplinary
action, or seek expungenent of the m sconduct finding, but instead
chal I enged hi s six-days pre-hearing confinenent was not barred by
Heck because it was not “construed as seeking a judgnent at odds
with his conviction”).

ACCORDI N&Y, it is hereby

ORDERED:

1. Plaintiff’s Gvil R ghts Conplaint (Doc. #1) is DI SM SSED
W t hout prejudice pursuant to 28 U.S.C. 8§ 1915(e)(2)(B)(ii) and his

nmotion to proceed in forma pauperis (Doc. #2) is DEN ED.
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2. The Cerk of Court shall enter judgnent accordingly,
term nate any pendi ng deadlines or notions, and close this case.
DONE AND ORDERED in Fort Myers, Florida, on this 23rd day

of June, 2009.

JOHN E. STEELE
United States District Judge

¥ &AL
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