Gilchrist v. United States of America Doc. 8

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON
BILLY G LCHRI ST, JR.,

Petiti oner,

VS. Case No. 2:08-cv-887- Ft M 29DNF
Case No. 2:99-cr-4-FtM 29DNF

UNI TED STATES OF AMERI CA,

Respondent .

CPI Nl ON AND ORDER

This matter cones before the Court on petitioner Billy
Glchrist, Jr.’s Mtion Under 28 U S C 8§ 2255 to Vacate, Set
Asi de, or Correct Sentence by a Person in Federal Custody (Cv. Doc.
#1; C. Doc. #120)! filed on Decenber 3, 2008. The United States
filed its Answer in Opposition to Petitioner’s Mtion to Vacate,
Set Aside, or Correct Sentence, Pursuant to 28 U S.C. § 2255 (Cv.
Doc. #6) on March 13, 2009. Petitioner thereafter filed a Reply
(Cv. Doc. # 7) on June 10, 2009. For the reasons set forth bel ow,
the notion is denied.

l.
On January 20, 1999, Billy Glchrist, Jr. (petitioner or

Glchrist) was charged in the Mddle District of Florida, Fort

The Court will nmake references to the dockets in the instant
action and in the related crimnal case throughout this Opinion.
The Court wll refer to the docket of the civil habeas case as “Cv.
Doc.” and will refer to the underlying crimnal case as “Cr. Doc.”
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Myers Division, in atwo-count Indictnment (Cr. Doc. #2). Count One
charged petitioner with conspiracy to possess with intent to
distribute an wunspecified quantity of a mxture or substance
cont ai ni ng a detectabl e anobunt of cocai ne base, crack cocai ne, from
at | east on or about January, 1992 t hrough January 20, 1999. Count
Two charged petitioner with possessionwithintent to distribute an
unspecified quantity of a mxture or substance containing a
det ect abl e amount of cocaine base, crack cocaine on or about
February 12, 1998. On April 9, 1999, the governnent filed an
Information (Cr. Doc. #34) pursuant to 21 U S.C 8§ 851, setting
forth petitioner’s three prior drug felony convictions. Tri al
began on April 12, 1999 (Cr. Doc. #40); on April 15, 1999,
petitioner was convicted by a jury of the conspiracy charge and
acquitted of the substantive count. (Cr. Doc. #44.) Petitioner
was sentenced on Septenber 30, 1999, to life inprisonnent pursuant
to the sentenci ng enhancenent provisions of 8§ 851. (Cr. Doc. #51.)

A direct appeal was filed (Cr. Doc. #52) and on June 26, 2001,
the Eleventh Circuit Court of Appeals issued its mandate in an
unpubl i shed opinion, which affirmed petitioner’s conviction and
sentence. (Cr. Doc. #68.) Awpetition for awit of certiorari was
filed with the United States Suprenme Court, and was denied on

Cct ober 15, 2001. Glchrist v. United States, 534 U.S. 974 (2001).

Petitioner filed his first notion pursuant to 28 U . S.C. § 2255
on July 15, 2002 (Cr. Doc. #71). The Court initially denied the

notion, but ultimately on June 20, 2007, granted the notion based
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upon Apprendi v. New Jersey, 530 U. S. 466 (2000). (Cr. Doc. #104.)

The Court found that the statutory maxinmum was thirty years
i nprisonnment, not life inprisonnent, vacated the Judgnent in the
crimnal case and directed that petitioner be re-sentenced (Cr.
Doc. #104, pp. 5-6, 14).

On Decenber 18, 2007, petitioner was re-sentenced. (Cr. Doc.
#115). The Court found that the statutory maxi numwas 360 nonths
i nprisonnment, that petitioner’s total offense |evel was 38, that
his crimnal history category was VI, and that the Sentencing
Qui del i nes range was 360 nonths to life inprisonnent (see Cr. Doc.
#122, p. 22). The Court found a disparity in the treatnent of
crack cocai ne and powder cocai ne, and pursuant to the authority of

Ki mbrough v. United States, 128 S. . 558 (2007), inposed a

sentence of 240 nonths inprisonnment followed by ten years
supervised release. (Cr. Docs. ## 121, 122.)

No direct appeal was filed fromthe re-sentencing. The matter
is now before the Court on petitioner’s tinmely 8 2255 petition from
t he re-sentencing.

.

Read |l i berally, petitioner’s current 8 2255 Petition (Cv. Doc.
#1) sets forth the following clainms: (1) At re-sentencing the court
had the m staken belief that it had no discretion to depart from
the Sentencing Guidelines based upon the disparity between the
treatnment of crack cocaine and powder cocaine in the Sentencing

Quidelines (Gound One); (2) the re-sentencing court erred in
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failing to find that the 100:1 crack cocaine to powder cocaine
ratio is wunconstitutional because it is based on racially
discrimnatory legislation and erroneous |egislative findings
(Gound Two); (3) the re-sentencing court erred in enhancing
petitioner’s sentence by rel yi ng upon petitioner’s past convictions
whi ch were neither included in the Indictnent nor proven to a jury
(Gound Three); (4) the re-sentencing court erred in failing to

find that Al nendarez-Torres v. United States, 523 U S. 224 (1998)

has been overrul ed by Apprendi v. New Jersey, 530 U S. 466 (2000);

Bl akely v. Washington, 542 U S. 296 (2004) and United States V.

Booker, 543 U S. 220 (2005 (Gound Three); and (5) the re-
sentencing court erred in relying upon fal se testinony to determ ne
the drug quantity (G ound Four). For the reasons set forth bel ow,
the Court finds that the argunents are procedurally defaulted or,
alternatively, without nerit.
A.  Procedural Default:

A nmotion under § 2255 is an extraordinary renedy and will not

be allowed to substitute for a direct appeal. Bousley v. United

States, 523 U.S. 614, 621 (1998). This is because “[o]nce the
def endant’ s chance to appeal has been wai ved or exhausted, . . . we
are entitled to presune he stands fairly and finally convicted,
especially when, as here, he already has had a fair opportunity to

present his federal clainms to a federal forum” United States v.

Frady, 456 U.S. 152, 164 (1982). Cenerally, a defendant nust

assert an available issue on direct appeal or be procedurally
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barred fromraising the issue in a 8 2255 proceedi ng. MIls v.

United States, 36 F.3d 1052, 1055 (11th G r. 1994), cert. denied,

514 U. S. 1112 (1995); Geene v. United States, 880 F.2d 1299, 1305

(11th Gr. 1989), cert. denied, 494 U. S. 1018 (1990). An issue is

“avail able” on direct appeal when its nerits can be reviewed
wi thout further factual developnrent. MIlls, 36 F.3d at 1055.
Were an issue that could have been raised on appeal is not
pursued, it will not be considered in a 8§ 2255 proceedi ng, absent
a showi ng of cause and actual prejudice fromthe errors of which
petitioner conplains, or actual innocence. Bousley, 523 U S. at
622; Frady, 456 U.S. at 167-68; MIlls, 36 F.3d at 1055. Cause for
a procedural default may be established if petitioner can show t hat
“sone objective factor external to the defense inpeded counsel’s
efforts to conply with the . . . procedural rule,” or that his

attorney’s performance failed to neet the Strickl and? standard for

effective assistance of counsel. Mirray v. Carrier, 477 U S. 478,

488 (1986); Reece v. United States, 119 F.3d 1462, 1465 (11th Cr

1997). To establish actual innocence, petitioner nust denonstrate
that in light of all the evidence, it is nore likely than not that
no reasonable juror would have convicted him This neans factual
i nnocence, not nere | egal insufficiency. Bousley, 523 U. S. at 623-

24.

2Strickland v. Washington, 466 U. S. 668 (1984).
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B. Authority to Depart Based Upon Crack Cocaine Disparity:

Petitioner argues that the re-sentencing court had the
m staken belief that it |acked discretion to depart from the
Sentencing @uidelines based upon the disparity between the
treatnment of crack cocaine and powder cocaine in the Sentencing
Cui del i nes. This issue is both procedurally defaulted and,
alternatively, wthout nerit.

This issue was available on direct appeal, as a crimnal
def endant can appeal the sentence inposed under the Sentencing

Quidelines. Mntenoino v. United States, 68 F.3d 416, 417 (11lth

Cr. 1995). Petitioner failed to raise this issue on direct
appeal ; therefore, the issue is barred from review under § 2255

unl ess an exception is established. Mntenoino, 68 F.3d at 417;

Martin v. United States, 81 F.3d 1083, 1084 (11th Gr. 1996).

Petitioner has neither alleged nor established cause and actua
prejudice from the errors of which he conplains, or actual
i nnocence. Therefore, the issue may not be raised in this 8§ 2255
pr oceedi ng.

Al ternatively, the record reflects that the issue is wthout
merit. Petitioner’s counsel requested a | esser sentence because of
the disparity in the Sentencing CGuidelines as to the treatnent

gi ven crack cocai ne and powder cocaine, citing Kinbrough v. United

States, 552 U.S. 85 (2007). A lengthy discussion ensued (Cr. Doc.

#122, pp. 16-39). Far from being m staken about its authority to



i npose a | esser sentence in recognition of the crack cocai ne/ powder
cocai ne disparity, the sentencing court stated:

To state what | think is apparent from all of us, the

Court understands that it has the authority to inpose a

sentence bel ow the sentencing guideline range. It also

has the authority, in considering what sentence is

reasonabl e and justified, to i npose a vari ance based upon

the disparity between the crack cocai ne guideline range

and t he powder cocai ne guideline range.
(Cr. Doc. #122, p. 39.) The Court then i nposed a sentence that was
120 nonths below the |low end of the Sentencing Cuideline range
(Cr. Doc. #122, p. 40.) Therefore, petitioner’s claim that the
sentencing court msunderstood its authority is refuted by the
record. Not hing in Kinbrough required the Court to grant a
variance, or to utilize a 1:1 ratio, as petitioner requests in his

Repl y. E.9., United States v. Goodwi n, 296 Fed. Appx. 727, 732

(12th G r. 2008).
C. Constitutionality of Crack/Powder Rati o:

Petitioner argues that the re-sentencing court erred in
failing to find that the 100:1 crack cocai ne/ powder cocaine ratio
is unconstitutional because it is based on racially discrimnatory
| egi sl ation and erroneous |legislative findings. As a sentencing
i ssue, this claimwas al so avail abl e on direct appeal. Petitioner
failed to raise this issue on direct appeal, and therefore is
barred from review under 8§ 2255. Mont enoi no, 68 F.3d at 417;
Martin, 81 F.3d 1084. Petitioner has neither alleged nor

est abl i shed cause and actual prejudice fromthe error of which he



conpl ains, or actual innocence. Therefore, the issue may not be
raised in this 8§ 2255 proceedi ng.

Alternatively, the issue is clearly without nerit. Binding
authority in the Eleventh Circuit held prior to Kinbrough that the

100:1 ratio was not unconstitutional. United States v. King, 972

F.3d 1259, 1260 (11th Cr. 1992); United States v. Byse, 28 F.3d

1165, 1169 (11th Cr. 1994); United States v. Sloan, 97 F.3d 1378,

1383-84 (11th Cr. 1996); United States v. Hanna, 153 F.3d 1286,

1288-89 (11th Cir. 1998); United States v. Matthews, 168 F.3d 1234,

1251 (11th G r. 1999). Cases since Kinbrough continue to hold the

same. United States v. Hackman, 284 Fed. Appx. 743, 746 (11th Gr.

2008); United States v. Samas, 561 F.3d 108, 110 (2d Cr. 2009).

D. Prior Convictions:

Petitioner alleges that the re-sentencing court erred in
enhanci ng petitioner’s sentence by relying upon petitioner’s past
convictions, which were neither included in the Indictnment nor

proven to a jury, and erred by failing to find that Al nendarez-

Torres v. United States, 523 U. S. 224 (1998) has been overrul ed by

Apprendi v. New Jersey, 530 U S. 466 (2000), Bl akely v. Washi ngton,

542 U. S. 296 (2004) and United States v. Booker, 543 U S 220

(2005) . In his Reply, petitioner relies upon Shepard v. United

States, 544 U. S. 13, 20 (2005) as additional authority for the
proposition that his prior convictions could not be considered.
As a sentencing i ssue, this clai mwas al so avai |l abl e on direct

appeal. Petitioner failed to raise this issue on direct appeal,
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and therefore is barred fromrevi ew under 8 2255. Mont enoi no, 68

F.3d at 417; Martin, 81 F.3d 1084. Petitioner has neither alleged
nor established cause and actual prejudice fromthe error of which
he conpl ai ns, or actual innocence. Therefore, the issue may not be
raised in this 8§ 2255 proceedi ng.

Al ternatively, the issue is wthout nerit. The case |aw
clearly establishes that while the Suprene Court may have cast

doubt on Al nendarez-Torres, the case has not been overrul ed and

remai ns bi ndi ng precedent. United States v. Beckles, 565 F. 3d 832,

846 (11th Cir. 2009).
E. Drug Quantity:

Petitioner also asserts that the re-sentencing court erred in
relying upon false testinony to determne the drug quantity. The
original sentencing judge found nore than 1.5 kil ogranms of crack
cocaine attributable to petitioner. The Eleventh Grcuit Court of
Appeals found that “the district court properly found that
Glchrist’s offense involved nore than 1.5 kilograns of cocaine
base.” (Cr. Doc. #68.) At re-sentencing, the Court stated that
after reading the entire record, it found petitioner was
responsi ble for nore than 1.5 kilograns of crack cocaine. (Cr.
Doc. #122, pp. 8-9.) Therefore, either the claimis barred by the
prior holding of the Eleventh Circuit or it is without nmerit given
the findings at the re-sentencing hearing.

Accordingly, it is now



ORDERED:

1. Petitioner’s Mdtion Under 28 U S.C. § 2255 to Vacate, Set
Asi de, and to Correct, Sentence By a Person in Federal Custody (Cv.
Doc. #1) is DISMSSED, or in the alternative, is DENIED for the
reasons set forth above.

2. The derk of the Court shall enter judgnent accordingly
and close the civil file. The Cerk is further directed to pl ace
a copy of the civil Judgnent in the crimnal file.

DONE AND ORDERED at Fort Myers, Florida, this 17th  day of

July, 20009.
) -~
e/ /o ¢3 [0
JOHN E. STEELE
United States District Judge
Copi es:

Counsel of record
Billy Glchrist, Jr.
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