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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

PETER BENI TEZ, al/k/a
Pedr o Juan Fi guer oa,
Petiti oner,

VS. Case No. 2: 08-cv-956- Ft M 99DNF
Case No. 2:96-cr-14- Ft M 99DNF

UNI TED STATES OF AMERI CA,

Respondent .

CPI Nl ON AND ORDER

_ _This matter cones before the Court on petitioner Peter
Benitez's Mdtion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or
Correct Sentence By a Person in Federal Custody (Cv. Doc. #1; Cr.
Doc. #331)! filed on Decenber 22, 2008. The United States filed
its Response in Qpposition to Petitioner’s Mtion to Vacate, Set
Aside, or Correct Sentence, Pursuant to 28 U S C § 2255 on
February 6, 2009 (Cv. Doc. #6).
l.

On Oct ober 16, 2007, the Court issued a warrant for Petitioner
Peter Benitez (petitioner or Benitez) for violation of the
supervi sed rel ease he was then serving. (Cr. Doc. #286). The

petition by the Probation Ofice all eged that Benitez had commtted

The Court will nake references to the dockets in the instant
action and in the related crimnal case throughout this opinion.
The Court will refer to the docket of the civil habeas case as “Cv.
Doc.”, and will refer to the underlying crimnal case as “Cr. Doc.”
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two state offenses of aggravated battery with a deadly weapon by
striking Tony Delgado with a fram ng hamrer and by striking Tammy
Bartl ess Figueroa with his vehicle. Afinal revocation hearing was
hel d before the undersigned on Decenber 20, 2007 (Cr. Doc. #302),
and the Court found petitioner to be in violation of his supervised
rel ease. The sane day Petitioner was sentenced to 24 nonths
i nprisonnment followed by 24 nonths supervised release. (Cr. Doc.
#305.) No direct appeal was filed.

Petitioner filed this tinely § 2255. It appears that
petitioner is now on supervised release, having conpleted the
i nprisonnment portion of his sentence. Nonethel ess he neets the “in

custody” requirenent of 8 2255. United States v. Brown, 117 F.3d

471, 475 (11th Gr. 1997). Read liberally, petitioner’s 8§ 2255
Petition sets forth the followng clains: (1) Wiile petitioner was
facing 30 to 36 nonths for the violation of supervised rel ease, he
ended up with 48 nonths. Petitioner seeks to have the 24 nont hs of
supervi se rel ease termnated; (2) Petitioner was not guilty of the
vi ol ati ons of supervised rel ease because he had been acting in self
defense. Petitioner also states that he had asked his attorney to
file a direct appeal of the conviction for violation of supervised
rel ease, but his attorney failed to do so. It is unclear whether
petitioner raises this as a separate issue, or is sinply stating

this as part of the background of the case.



1.
It is well settled that a nmotion under 8§ 2255 is an
extraordinary renmedy and will not be allowed to substitute for a

direct appeal. Bousley v. United States, 523 U. S. 614, 621 (1998);

Lynn v. United States, 365 F.3d 1225, 1232 (11th Cr.), cert.

deni ed, 543 U. S. 891 (2004). This is because “[0o]nce a defendant’s
chance to appeal has been waived or exhausted, . . . we are
entitled to presune he stands fairly and finally convicted,
especially when, as here, he already has had a fair opportunity to

present his federal clainms to a federal forum” United States v.

Frady, 456 U.S. 152, 164 (1982). Cenerally a defendant nust assert
an avail abl e i ssue on direct appeal or be procedurally barred from

raising the issue in a 8 2255 proceeding. United States .

Mont ano, 398 F. 3d 1276, 1279-80 (11th G r. 2005); Lynn, 365 F. 3d at

1232, 1234; McCoy v. United States, 266 F.3d 1245, 1258 (11th G r

2001), cert. denied, 536 U. S. 906 (2002); G eene v. United States,

880 F.2d 1299, 1305 (11th Gr. 1989), cert. denied, 494 U S. 1018

(1990). An issue is “available” on direct appeal when its nerits
can be reviewed w thout further factual devel opnent. MIls v.

United States, 36 F.3d 1052, 1055 (11th G r. 1994).

Both i ssues petitioner now raises could have been raised in a
direct appeal. Both the Iength of a sentence and the sufficiency
of the evidence are issues routinely entertained by an appellate
court. Therefore, these issues are procedurally defaulted and

cannot be raised in this 8§ 2255 petition.
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As the Court noted, it is not clear whether petitioner
intended to raise ineffective assistance of counsel for failing to
file a notice of appeal fromthe supervised rel ease judgnent. Such
aclaim if successful, could result in petitioner being allowed a
bel ated direct appeal in which he could raise the i ssues the Court
finds to be barred fromthis 8§ 2255 petition. |If petitioner does
intend to pursue this issue, it is apparent that an evidentiary
hearing wll be required.

Accordingly, it is now

ORDERED:

1. Petitioner’s Mdtion Under 28 U S.C. § 2255 to Vacate, Set
Aside, and to Correct, Sentence By a Person in Federal Custody (Cv.
Doc. #1) is TAKEN UNDER ADVI SEMENT.

2. The Clerk of the Court is directed to appoint the next
avail able attorney from the Crimnal Justice Act list, not the
Federal Public Defender’s Ofice, to represent petitioner in this
matter.

3. The derk shall add M. Benitez's current address of 129
Madonna Drive, Fort Myers, Florida, 33905, to the docket and send
a copy of this Order to the address.

4. Petitioner and his new counsel shall confer and determ ne
whet her petitioner wishes to pursue the lack of a direct appea

fromthe supervised release violation as an issue in this 8 2255



motion. |If so, counsel shall advise the Court within TH RTY (30)
DAYS of the date of this Opinion and order.

5. If petitioner wshes to pursue the issue of the | ack of a
di rect appeal, then pursuant to the Rul es Governing 8 2255 Cases in
the United States District Courts, Rule 8(b), that portion of
Petitioner’'s Mtion to Vacate, Set Aside or Correct Sentence is
referred to the Honorable Douglas N Frazier, United States
Magi strate Judge, in accordance with 28 U S.C. §8 636(b), for the
pur poses of hol ding an evidentiary hearing and submtting a report
and recommendation regarding the issue relating to ineffective
assi stance of counsel.

6. The evidentiary hearing shall be conducted as pronptly as
practicabl e, having regard for the need of counsel for both parties
for adequate tinme for investigation and preparati on. RuLES GOVERNI NG
§ 2255 Cases IN THE UNI TED STATES Di sTRicT CourTs, RULE 8(C).

DONE AND ORDERED at Fort Myers, Florida, this 13th  day of

August, 20009.

) =
JOHN E. STEELE

United States District Judge

Copi es:

U S. Magistrate Judge
Clerk of Court

Counsel of record
Peter Benitez



