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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

FLORI DA BUSI NESS BROKERS
ASSCQOCI ATI ON, I NC. a Fl ori da
nonprofit corporation,

Pl aintiff,

VS. Case No. 2:09-cv-145- Ft M 29SPC

DAVI D W LLI AMS an individual ; LARRY
SETTLE an individual; CIBB, INC a
Fl orida corporation; JON D. JOHNSON
an i ndi vi dual ; JOHNSON SERVI CES. COM
INC. a Florida corporation; FLOR DA
COASTAL BUSI NESS BROKERS
ASSCQOCI ATI ON, I NC. a Fl ori da
nonprofit corporation now known as
Fl ori da Cooper ati on Busi ness Brokers
Associ ation, Inc.; R CHARD G NAEDEL
an individual; R CHARD G NAEDEL,
P. A. a Florida corporation now known
as Sage Commercial Properties &
Busi ness  Broker age, I nc. ; BRAD
VEELBORN an i ndi vi dual ; Rl CHARD GREEN
an i ndi vi dual ,

Def endant s.

CPI Nl ON AND ORDER

~ This matter conmes before the Court on plaintiff’s Mdtion to
Strike the Affirmative Defenses of FCBBA, Sage Commercial, Naedel,
Wl born and Green (Doc. #41) filed on April 28, 2009; Mtion to
Strike the Affirmati ve Defenses of Wllianms, Settle, and G bb, Inc.
(Doc. #42) filed on April 30, 2009; and Mtion to Strike the

Affirmati ve Defenses of Johnson and Johnson Services.com Inc.
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(Doc. #55) filed on June 11, 2009. No responses were filed to the
notions to strike and the tinme to respond has expired.

As a prelimnary matter, plaintiff and defendants FCBBA, Sage
Commercial, Naedel, WIlborn and G een agreed that an anended
pl eading could be filed to address the issues raised in the notion
to strike. (See Doc. #44.) As a result, defendants FCBBA, Sage
Commerci al, Naedel, Welborn and Geen filed an Anended Answer and
Affirmative Defenses (Doc. #49). The Court notes that defendants
WIlliams, Settle, and C bb, Inc. also filed an Arended Answer and
Affirmative Defenses (Doc. #52). Therefore, the notions to strike
w Il be denied as nobot with regard to these defendants.

Plaintiff seeks to strike the defenses enunerated in the
def endant Jon D. Johnson and Johnson Services.com Inc.’s Answer
and Affirmative Defenses (Doc. #50) filed on My 22, 2009.
Plaintiff argues that the first 5 defenses are conclusory, and the
| ast defense is a reservation of rights to bring additional
defenses and therefore not a real affirmative defense.

The Conpl aint (Doc. #1) was brought pursuant to the Lanham
Trad-Mark Act (15 U. S.C. 8§ 1125(a)), Anticybersquatting Consumner
Protection Act (ACPA)(15 U S.C. 8§ 1125(d)), and Federal Trademark
Dilution Act (15 U. S.C. 8§ 1125(c)). See also Trademark Dilution
Revi si on Act of 2006, anending 15 U . S.C. 88 15 U . S.C. 1052, 1063,
1092, 1125, 1127. Affirmative defenses included in an answer are
a pl eadi ng which nust provide “a short and plain statenent of the
claimshowing the pleader is entitled to relief.” Feb. R Cv. P.
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8(a)(2). A pleader nust, however, plead enough facts to state a

pl ausi bl e basis for the claim Bell Atl. Corp. v. Twonbly, 127 S.

Ct. 1955, 1964-6 (2007). “An affirmative defense is generally a
defense that, if established, requires judgnent for the defendant
even if the plaintiff can prove his case by a preponderance of the

evidence.” Wight v. Southland Corp., 187 F.3d 1287, 1303 (1l1lth

Cr. 1999). Under Fep. R Qv. P. 12(f), “the Court may strike from
a pleading an insufficient defense or any redundant, inmaterial,

i npertinent, or scandal ous nmatter.”

The First, Second and Third Affirmative Defenses are sinple
denials of allegations in the Conplaint, and as such are not
affirmati ve defenses. The Fourth and Fifth Affirmative Defenses
are proper affirmative defense, but set forth no facts which would
suggest plausibility. The Sixth Affirmative Defense is not an
affirmative defense at all, and cannot contravene the Case

Managenent and Scheduling Order and Febp. R Cv. P. 15.
Accordingly, it is now
ORDERED:

1. Plaintiff’s Motion to Strike the Affirmative Defenses of
FCBBA, Sage Commercial, Naedel, Wl born and G een (Doc. #41) is

DENI ED as nvoot .

2. Plaintiff's Motion to Strike the Affirnmati ve Def enses of

Wllians, Settle, and G bb, Inc. (Doc. #42) is DEN ED as noot.



3. Plaintiff's Motion to Strike the Affirnmati ve Def enses of

Johnson and Johnson Services.com Inc. (Doc. #55) is GRANTED. As

to those paragraphs which can be affirmati ve defenses, defendants

are granted leave to file anmended affirmative defenses within TEN

(10) DAYS of the date of this Opinion and O der.

DONE AND ORDERED at Fort Myers, Florida, this 17th  day of

Sept enber, 2009.
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\Palii d e £y
JOHN E. STEELE

United States District Judge
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