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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON
ALEXANDER DI AZ,

Petiti oner,

VS. Case No. 2:09-cv-244- Ft M 29DNF
Case No. 2:01-cr-49- Ft M 29DNF

UNI TED STATES OF AMERI CA,

Respondent .

CPI Nl ON AND ORDER

~ This matter cones before the Court on Al exander Diaz’s Mtion
to Vacate Conviction and Sentence Pursuant to Title 28 U S.C. 8§
2255 and Request for Evidentiary Hearing (Cv. Doc. #1; Cr. Doc.
#153)* filed on April 20, 2009. The United States filed its
Response in Qpposition to [Petitioner]’s Mtion to Vacate, Set
Asi de, or Correct Sentence, Pursuant to 28 U . S.C. § 2255 (Cv. Doc.
#7) on June 29, 2009.

On Septenber 5, 2001, Al exander Diaz (petitioner or D az) was
charged in a five-count First Superceding Indictment with various
drug and firearns charges. (Cr. Doc. #44.) On Cctober 9, 2001,
petitioner plead gquilty to three of the counts before the

undersi gned pursuant to a Plea Agreenent. (Cr. Docs. ##62, 68.)

The Court will nake references to the dockets in the instant
action and in the related crimnal case throughout this opinion.
The Court will refer to the docket of the civil habeas case as “Cv.
Doc.”, and will refer to the underlying crimnal case as “Cr. Doc.”
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On January 22, 2002, petitioner was sentenced to 210 nonths
concurrent inprisonment on Counts 1 and 5, and 60 nonths
consecutive inprisonnent on Count 3, followed by 60 nonths
supervi sed rel ease. (Cr. Docs. ##88, 90.) Petitioner did not file
a direct appeal.

On Septenber 29, 2003 petitioner filed his first 8§ 2255
nmotion, in which he asserted that his attorney was i neffective for
failing to file a direct appeal despite being specifically
requested to do so, failing to adequately explain the significance
of the appeal waiver provision, failing to object to the
cal cul ation of his base offense | evel as a career offender, failing
to object tothe failure to receive an adjustnment for acceptance of
responsibility on the consecutive firearns count or to nove for
downward departure as to the firearnms count, and gi ving m sl eadi ng
advi se concerning the consequences of a guilty plea. On Novenber
18, 2004, the Court entered an Opinion and Order (Cr. Doc. #129)
dismssing the first 8 2255 notion as untinely. On March 8, 2005,
petitioner’s appeal was dism ssed by the Eleventh Crcuit Court of
Appeal s for want of prosecution. (Case No. 2:03-cv-568-FTM 29SPC,
Doc. #24.)

Petitioner filed this second 8 2255 notion on April 20, 2009.
Petitioner asserts that he was not properly sentenced as a career
of f ender because, in light of the intervening decision in Begay v.

United States, 128 S. . 1581 (2008), he did not have a sufficient

nunber of qualifying predicate offenses.
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The current 82255 notion nust be dismssed for |ack of
jurisdiction. Before a district court may entertain a second or
successive 8 2255 notion, it nust be certified by a panel of the
El eventh Grcuit pursuant to 28 U.S.C. § 2244. See 28 U.S.C. §
2255(h). Since there is no certification reflected in the record,
the district court |acks jurisdiction.

Accordingly, it is now

ORDERED:

1. Alexander Diaz’'s Mdtion to Vacate Conviction and Sent ence
Pursuant to Title 28 U S.C. § 2255 and Request for Evidentiary
Hearing (Cv. Doc. #1) is DISMSSED for lack of jurisdiction.

2. The derk of the Court shall enter judgnent accordingly
and close the civil file. The Cerk is further directed to pl ace
a copy of the civil Judgnent in the crimnal file.

DONE AND ORDERED at Fort Myers, Florida, this 29th day of

July, 20009.
) -~
e/ /o ¢3 [0
JOHN E. STEELE
United States District Judge
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Al exander D az



