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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

JESUS CHI VI LCHEZ,
Petiti oner,

VS. Case No. 2:09-cv-475- Ft M 29SPC

ERIC H HOLDER, Attorney Ceneral of
the United States, JANET NAPOLI TANG,
Secretary of Departnent of Honmel and
Security, DAVID L. NEAL, Acting
Chai r man Executive Ofice of
Il Mm gration Review, M CHAEL C.
MCGO NGS, Acting Chief Immgration
Judge, Board of I nm gration Appeal s,
M CHAEL ROZOS, Field Ofice Director
of | mm gration and Cust ons
Enforcenent in Mam, Florida,

Respondent s.

CPI Nl ON AND ORDER

~ This matter cones before the Court on a Petition for Wit of
Habeas Corpus (Doc. #1) pursuant to 28 U S.C. § 2241 filed on June
12, 2009, in the Southern District of Florida and transferred to
the Mddle District of Florida, Fort Myers Division pursuant to an
Order (Doc. #11) on July 22, 2009, because petitioner Jesus
Chivilchez (Petitioner) is being held in detention by the United
States Departnent of Honeland Security in More Haven, Florida.
Petitioner clains that he is entitled to a bond hearing by an
| nrm gration Judge, but has been denied such a detention hearing

based upon an erroneous interpretation of 8 U S.C. 8§ 1226(c).
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On April 22, 2009, Petitioner was arrested in M am -Dade
County for leaving the scene of an accident and driving with a
suspended |license. (These crimnal charges were di sm ssed on My
27, 2009.) On April 29, 2009, the Departnent of Honel and Security
served Petitioner with a Notice to Appear charging himw th being
subj ect to renoval under the Inmgration and Naturalization Act as
an alien who was not admtted or paroled into the United States,
and as an alien who at the tinme of applying for adm ssion into the
United States did not have the required docunentation. (Doc. #1,
pp. 12-14.) On May 20, 2009, an I mm gration Judge found Petitioner
was subject to mandatory detention under § 1226(c), and therefore
was not eligible for a bond hearing. (ld. at p. 21.) On June 12,
2009, Petitioner filed a notion for reconsideration of the bond
determ nation, but the request for a bond hearing was denied on
June 20, 2009.

In pertinent part, 8 1226(c) provides that the Attorney
Ceneral shall take into custody any alien who has commtted certain
qualifying offenses. Petitioner concedes that he was convicted of
crinmes that would subject himto mandatory detention, but asserts
that he is not eligible for mandatory detention because those
crimes were conmtted before the effective date (October 9, 1998)
of § 1226(c). Rather, Petitioner asserts, an alien who conmts a
crime listed in 8 1226(c) before the effective date of that
provision is not subject to mandatory detention. |In other words,
for detention to be mandatory, the arrest on the underlying
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conviction nust have occurred after the effective date of §
1226(c).

In Demore v. Kim 538 U S. 510 (2003), an alien had been

convicted of qualifying offenses prior to the effective date of §
1226(c). The alien did not dispute the conclusion that he was
subj ect to mandatory detention under 8§ 1226(c), but argued that due
process was violated without a determ nation that he posed either
a danger to society or a flight risk. The Suprene Court reversed
the lower court’s determnation, and found that 8§ 1226(c)’s
absolute prohibition on release of such an alien was
constitutional.

The Court determ nes that pursuant to 8§ 1226(c) Petitioner was
not entitled to a bond hearing. Therefore, Petitioner is not being
hel d unlawfully, and his 28 U.S.C. § 2241 petition is deni ed.

Accordingly, it is now

ORDERED:

1. The Petition for Wit of Habeas Corpus (Doc. #1) is
DENI ED.

2. The derk shall enter judgnment accordingly, termnate al
deadl i nes, and close the file.

DONE AND ORDERED at Fort Myers, Florida, this 27th  day of
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July, 2009. ,}_ =3

¢
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JOHN E. STEELE
) United States District Judge
Copi es:
Counsel of record



