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UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI S| ON

COASTAL CONSERVATI ON ASSOCI ATI ON,
Plaintiff,
VS. Case No. 2:09-cv-641-FtM 29SPC
GARY LOCKE, in his official capacity
as Secretary of the United States
Depart nent of Commerce; THE NATI ONAL
OCEANI C and ATMOSPHERI C
ADM NI STRATI ON; THE NATI ONAL MARI NE
FI SHERI ES SERVI CES,
Def endant s.
THE GJULF O MEXICO REEF FISH
SHAREHOL DERS’ ALLI ANCE; THE
ENVI RONVENTAL DEFENSE FUND,

| nt er venor - Def endant s.

BRI AN E. LEWS; TROY FUSSELL,
Plaintiffs,
VS. Case No. 2:10-cv-95-Ft M 29SPC

GARY LOCKE, in his official capacity
as Secretary of the United States
Departnent of Conmerce; NATI ONAL
OCEANI C AND ATMOSPHERI C
ADM NI STRATI ON; NATI ONAL MARI NE
FI SHERI ES SERVI CE,

Def endant s.

CPI Nl ON AND ORDER

On January 19, 2010, United States Magistrate Judge Sheri

Pol ster Chappell submtted a Report and Recommendati on (Doc. #25)
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to the Court recommending that The Q@ulf of Mexico Reef Fish
Shar ehol ders’ Alliance and the Environnental Defense Fund's Mtion
to Intervene (Doc. #17) be denied. bj ections to Report and
Recomendation by The @lf of Mxico Reef Fish Sharehol ders’
Al liance and the Environnental Defense Fund (Doc. #33) were filed
on February 16, 2010, to which Coastal Conservation Association’s
Response (Doc. #36) was filed on March 3, 2010. The defendants did
not file a response, and the tinme to do so has expired.
l.

After conducting a careful and conpl ete reviewof the findings
and recommendations, a district judge may accept, reject or nodify
the magistrate judge's report and recommendati on. 28 U.S.C. 8

636(b)(1); Wllianms v. Wainwight, 681 F.2d 732, 732 (11th Gr.

1982), cert. denied, 459 U. S. 1112 (1983). A district judge “shall

make a de novo determ nation of those portions of the report or
speci fi ed proposed findings or recomendati ons to which objection
is nmade.” 28 U S.C 8 636(b)(1)(0O. This requires that the
district judge “give fresh consideration to those issues to which

speci fic objection has been nade by a party.” Jeffrey S. v. State

Bd. of Educ. of Ga., 896 F.2d 507, 512 (11th G r. 1990) (quoting

H R 1609, 94th Cong., 8 2 (1976)). The district judge reviews
| egal concl usions de novo, even in the absence of an objection

See Cooper-Houston v. Southern Ry. Co., 37 F.3d 603, 604 (11th Cr.

1994) .



.

The Court adopts the first three pages of the Report and
Recommendation, as well as its finding of tineliness on page four.
I n the undersigned’ s view, the matter cones down to whet her Coast al
Conservation Association is correct in its assessnent that “this

case i s about procedural rights of the recreational fishernen CCA

represents, not the substantive rights of the environnentalists or
commercial fishernen.” (Doc. #36, p. 1)(enphasis in original). A
review of the Conplaint (Doc. #1) convinces the Court that this
assessnment is not sufficiently correct to justify denial of
perm ssive intervention.

The Conplaint (Doc. #1) alleges that Anendnment 29 of the Reef
Fi sh Managenment Pl an for Reef Fish Resources of the Gulf of Mexico
is unl awful because it established a system of individual fishing
quotas (I FQ) for the permtted comercial sector of the Reef Fish
Fi shery without any analysis of the systenmis inpact on any other
users in the sane fishery. (Id. at 911 2, 5.) The Conpl ai nt
alleges that this failure to consider the effects of Anendnent 29
upon anything but the permtted comrercial sector of the Reef Fish
Fi shery viol ated both substantive statutes and the Adm nistrative
Procedures Act. (Id. at 71 6, 9, 46, 54, 56-62, 63-66, 67-68.)
Addi tionally, the Conplaint alleges that Amendnent 29 exceeds its

statutory authority (id. at Y 7), has created property rights which



are illegally discrimnatory (id. at § 38), and conflicts wth
other regulations (id. at T 39).

Drawi ng the Iine between a matter of procedure and a matter of
substance can be conplex, but the test is whether a rule wl
“really regulat[e] procedure,--the judicial process for enforcing
rights and duties recogni zed by substantive law and for justly
adm nistering renedy and redress for disregard or infraction of

them” Shady G ove Othopedic Assocs., P.A v. Alstate Ins. Co.,

S C. , 2010 W 1222272, *8, 2010 U.S. LEXIS 2929, *25
(Mar. 31, 2010)(quoting Sibbach v. Wlson & Co., 312 U S 1, 15

(1941)). The Court is satisfied that the claim that defendants
failed to consider all the relevant factors, i.e., failed to
consider the systenmis inpact on any other wusers in the sane

fishery, is a matter of substance under at | east the Admnistrative

Procedures Act. E.qg., Al abana-Tonmbi gbee Rivers Coalition V.
Kenpt horne, 477 F.3d 1250, 1254 (11th G r. 2007). It does not

relate to the process of the admnistrative proceedings, but to
what was substantively considered during those proceedings. The
Court also concludes that the interveners have overconme the weak

presunption, Sierra Club, Inc. v. Leavitt, 488 F.3d 904, 910 (11th

Cr. 2007), t hat the existing defendants are adequate
representatives. The interveners have presented sufficient
evi dence that the governnental defendants may not pursue the sane
objectives as the interveners, and that the governnent’s general
interest ingetting adifficult situation resolved properly may not
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result in adequate representation to their specific interests.
Accordingly, the Court finds defendants should be allowed to
perm ssively intervene as defendants.
_ Accordingly, it is now

ORDERED:

1. The Magi strate Judge’s Report and Reconmendation (Doc. #
25) is accepted and adopted in part and rejected in part.

2. Interveners The @ilf of Mexico Reef Fish Sharehol ders’
Al'liance and the Environnental Defense Fund’s Mdtion to Intervene
(Doc. #17) is GRANTED and the Gul f of Mexico Reef Fish Sharehol ders’
Alliance and the Environnental Defense Fund may intervene as
def endant s. The derk shall file the Answer of Defendant-
I ntervenors (Doc. #17-3) separately on the docket.

3. The parties shall utilize the above caption for all future
filings.

DONE AND ORDERED at Fort Myers, Florida, this 6t h day of
April, 2010. iéﬁ; )

JOHN E. STEELE
United States District Judge

¥ &AL

Copi es:
Hon. Sheri Pol ster Chappell
Counsel of Record



