Davis v. Collier County Sheriff&#039;s Office et al Doc. 10

UNI TED STATES DI STRI CT COURT
M DDLE DI STRI CT OF FLORI DA
FORT MYERS Dl VI SI ON
ADRI AN DAVI S,
Pl aintiff,
VS. Case No. 2:10-cv-107- Ft M 29SPC

COLLI ER COUNTY SHERIFF'S OFFI CE
DEPUTY VENTURA #3247,

Def endant .

CPI Nl ON AND ORDER

This matter is before the Court on consideration of the
Magi strat e Judge’ s Report and Reconmendation (Doc. #9), filed April
5, 2010, recommending that the Affidavit of I|ndigency (Doc. #20),
construed as a notion to proceed in forma pauperi s, be denied, the
Conpl ai nt (Doc. #1) be dism ssed without prejudice with |leave to
anend, and plaintiff be permtted 21 days to file the anended
conplaint. No objections have been filed and the tine to do so has
expired.

After conducting a careful and conpl ete reviewof the findings
and recommendations, a district judge may accept, reject or nodify
the magistrate judge’'s report and recommendati on. 28 U.S.C. 8

636(b)(1): WIllians v. Wainwight, 681 F.2d 732 (11th Gr. 1982),

cert. denied, 459 U S 1112 (1983). In the absence of specific

objections, there is no requirenent that a district judge review

factual findings de novo, Garvey v. Vaughn, 993 F.2d 776, 779 n.9

(11th Gr. 1993), and the court may accept, reject or nmodify, in
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whole or in part, the findings and recomendations. 28 U S.C. 8§
636(b) (1) (C). The district judge reviews |egal conclusions de

novo, even in the absence of an objection. See Cooper-Houston v.

Southern Ry. Co., 37 F.3d 603, 604 (11th Gr. 1994); Castro

Bobadilla v. Reno, 826 F. Supp. 1428, 1431-32 (S.D. Fla. 1993),

aff'd, 28 F.3d 116 (11th G r. 1994) (Table).

After conducting an independent exam nation of the file and
upon due consi deration of the Report and Recommendati on, the Court
accepts the Report and Recommendation of the magistrate judge to
the extent that the Conplaint will be dism ssed w thout prejudice
to filing an Amended Conplaint in conpliance with the Report and
Recommendation’s guidelines (Doc. #9, pp. 7-8). The notion to
proceed in forma pauperis will however be taken under advi senent
pendi ng the subm ssion of the Anended Conpl ai nt.

The Court notes that plaintiff has filed a Mtion to
Consol i date (Doc. #4). In light of the dism ssal of the Conplaint,
the notion will be denied. Additionally, consolidation would not
be proper. One case has been di sm ssed, 2:10-cv-143-FTM 29SPC, and
the other case is pending before another district judge, 2:10-cv-
144- FTM 36SPC.

Accordingly, it is now

ORDERED:

1. The Report and Recommendation (Doc. #9) is hereby adopted

in part and nodified in part.



2. Plaintiff’'s Affidavit of Indigency (Doc. #20), construed
as a notion to proceed in fornma pauperis, is taken under advi senent
pendi ng review of an “Anended Conpl aint.”

3. The Conplaint (Doc. #1) is dism ssed without prejudice to
filing an Armended Conplaint in conpliance with the Report and
Recommendation’s guidelines (Doc. #9, pp. 7-8) within TWENTY- ONE
(21) DAYS of this Opinion and O der.

4. The failure to file an “Amrended Conplaint” within the tine
provided will result in the entry of judgnment dism ssing the case
W t hout prejudice and the closure of the case.

5. The Mdtion to Consolidate (Doc. #4) is DEN ED.

DONE AND ORDERED at Fort Myers, Florida, this 27th day of
April, 2010. N, i

JOHN E. STEELE
United States District Judge

¥ &AL

Copi es:
Hon. Sheri Pol ster Chappell
United States Magi strate Judge

Plaintiff



