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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FT.MYERSDIVISION

DANIEL FELLNER,
Plaintiff,
V. CASE NO. 2:10-CV-155-FtM-36SPC

KERRY CAMERON, individually and as
Owner and Investment Consultant of
Investment Brokers of SW Florida, Inc.;
NANCY CAMERON, individually and as
Owner and Licensed Realtor for Investment
Brokers of SW Florida, Inc.;

INVESTMENT BROKERS OF SW
FLORIDA, INC.; SECURITY NATIONAL
MORTGAGE COMPANY OF UTAH;
ROYAL PALM MORTGAGE, INC.; JOHN
MURNANE, individually and as President
of Royal Palm Mortgage, Inc.; BANYAN
TITLE & ESCROW, INC.; STEVEN O.
SHAFFER, individually and as President of
Banyan Title; AMERICA'S FIRST HOME,
LLP; AMERICA’'S FIRST HOME;
AMERICA’'S FIRST HOME OF
SOUTHWEST FLORIDA, LLP;
AMERICA'S FIRST HOME OF
SOUTHWEST FLORIDA; BARRY E.
FREY, individually and as Registered Agent
for America’s First Home, America’s First
Home, LLP, America’s First Home of
Southwest Florida, and America’s First
Home of Southwest Florida, LLP; and
WELLS FARGO BANK, N.A., successor
by merger to Wells Fargo Home Mortgage,
Inc.,

Defendants,
/

ORDER

THIS CAUSE is before the Court on two motions to dismiss. Defendants Steven Shaffer
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(“Shaffer”) and Banyan ifle and Escrow, Inc. (“Banyan Title”) filed their motions to dismiss on
July 1, 2011 (Dkts. 204, 205). Plaintiff filed responses in opposition to these motions on July 22,
2011 (Dkts. 210, 211). Plaintiff algacluded a cross motion for leateeamend his complaint if the
Court found that he failed to state a claim updnch relief can be granted. Banyan Title and
Shaffer did not respond to Plaintiff's cross motidfor the reasons stated below, the Court will
grant both motions

l. BACKGROUND

As alleged in the Amended Complaint, Plaintiis and is still a resident of New York (DKt.
128, p. 4, 11). In the mid 1990s, Kerry Cameron, a@eesiof Florida, encouraged Plaintiff to loan
money allegedly to a client of Kerry and idg Camerons’ (the “Camerons”) and Investment
Brokers of SW Florida, Inc.’s (“IBSWF”) for a real estate purchadeat p. 6, 8. In exchange
for the loan, Plaintiff would recee an interest rate returid. Plaintiff agreed to such loans twice
and received full paymenttd. at p. 6, 8. The Camerons are |methreal estate brokers in Florida
and through their business, IBSWF, acted as real estate brokers, salespersons and managers over all
the properties that were acquired by Plaintiff. at pp. 7-8, 112.
Between 1992 and 2005, Kerry Cameron induceafflainto participating in several real
estate propositions, notes and mortgages for imergtwhereby the Camerons and IBSWF located

and valued properties for purchase from American’s First AgM&H”), conducted purchase

! The Facts Section of the Amended Complaint begins with paragraph 8, after following
paragraphs 1 through 12, which identify the parties in this case.

2 America’s First Home includes AmerisaFirst Home, LLP, America’s First Home,
America’s First Home of Southwest Floridd,P and America’s First Home of Southwest
Florida.
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negotiations on behalf of the parties, set up funding for the purchase and rent of the properties
through Royal Palm Mortgage, Inc. (‘“RPMI”),qpared the mortgage and purchase paperwork as
“co-broker” with Banyan Title & Escrow, In¢’'BTEI”), managed the properties purchased by
Plaintiff by finding available tenastto live in the houses on a “reéntown” basis, and controlled
and prepared the rent-to-own documends.at p. 7, 19. All paperwkirelating to the mortgages
and rent-to-own agreements were given torfifdiby IBSWF and/or the Camerons with the
instruction to sign and return them immediatellg. at p. 7, 10. Plaintiff signed the paperwork,
relying on IBSWF and the Camerons’ expertigagd never received paperwork from any other
Defendant.ld.

While IBSWF and the Camerons located praéipsravailable for purchase in and around Lee
County and other counties that they deemed seifablinvestment in this rent-to-own plan, they
also maintained that the other “pas” in the transactions were experts in their various fields, were
unrelated to IBSWF and the Camerons, and were entering into the contracts in good faith and
legitimately. Id. at pp. 9-10, 1115-16. Because the reatestas purchased on his credit, Plaintiff
signed all real estate documents for the purchase and never sent money for the cash-down
requirements, relying on the promises of IBS\Whd the Camerons that the money would be
covered by promissory notes usedieu of a down paymentd. at p. 10, §17. Rintiff never saw
a promissory note, nor did he kndwom whom the money was comingld. Despite the
representation of the existence of promissory notes, the real estate paperwork does not reflect the
use of promissory notes for the funding of the purchakkest p. 10, 18.

In October 2006, Kerry Cameron, acting on bebthe Camerons and IBSWF, contacted

Plaintiff about eight properties that imsisted Plaintiff should be purchadd. at p. 10, 119. Kerry



Cameron represented that the properties were suitable as investments in the rent-to-own plan and
would be profitable.Id.

Between February 2007 and December 2007, Plaintiff, relying on the representations of
IBSWF and the Camerons with respect to tlopprties, purchased five of the propertigs.at p.
10, 121. The general scheme of the purchasssas follows: the mortgage was procured in
Plaintiffs name by the Camerons and/or IBSWF, through RPMI and with various mortgage
providers, including Security National Mortga@empany of Utah (“SNMC”); and the cash-down
requirement on the property was tala@re of with a promissory note that Plaintiff never saw and
that was never reflected on the real estate paperwdrklt was represented to Plaintiff that the
price of the properties, the timing for the purchases and the manner in which the properties were
purchased was legal and conducive to the paglas’'to employ the rent-to-own method to sell the
properties for profit at a later datid. at p. 11, §22. Plaintiff reldeon Defendants’ expertise and
representations regarding the value of the properttesat pp. 11-12, 1123-25.

. PROCEDURAL HISTORY

Plaintiff filed his initial complaint on JanuaB8, 2009 (Dkt. 1) and an amended complaint
on October 28, 2010 (Dkt. 128). He alleges fivenstaagainst numerous Defendants: 1) fraudulent
inducement against all Defendants; 2) fraudulent concealment of material facts against all
Defendants; 3) breach of fiduciary duty against@amerons and IBSWF; 4) breach of fiduciary
duty to provide sound advice and/or reckless or negligent advisement against the Camerons and

IBSWF; and 5) mismanagement and conversion of funds against the Camerons and IBSWF.



1. LEGAL STANDARDS

A. Federal Rule of Civil Procedure 4(m)

“A plaintiff is responsible for serving the defendant with a summons and the complaint
within the time allowed under Rule 4(m). Rulam(requires a plaintiff to properly serve the
defendant within 120 days of th&aintiff filing the complaint.”Lepone-Dempsey v. Carroll County
CommissionersA76 F.3d 1277, 1280 (11th Cir. 2007)(citing ARdCiv. P. 4(m)). The court may
dismiss the action without prejudicedirect the plaintiff to effectua service within a specific time
period if the plaintiff fails to properly serve the defendant within 120 dayst 1281; Fed. R. Civ.

P. 4(m). However, an extension can be graifitbeé plaintiff shows good cause for the failutd.
Absent a showing of good cause, the court has disor® extend the time for service of process.
Id. at 1282.

B. Motion To Dismissunder Federal Rule of Civil Procedure 12(b)(6)

To survive a motion to dismiss, a pleading nfinst comply with Fed. R. Civ. P. 8(a)(2) by
including a “short and plain statement showihgt the pleader is entitled to relief.Ashcroft v.

Igbal, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009). Labels, conclusions and formulaic
recitations of the elements of a sawf action are not sufficientd. (citing Bell Atlantic Corp, et

al. v. Twombly, et al550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)). Mere naked
assertions, too, are not sufficiemd. A complaint must contain sufficient factual matter, which, if
accepted as true, would “state a claimeligef that is plausible on its faceld. (quotingTwombly

550 U.S. at 555). “A claim has facial plausibilishen the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liable for the misconduct

alleged.” Id. (citation omitted). The court, however, is not bound to accept as true a legal



conclusion stated as a “factual allegation” in the complddtat 1950. Therefore, “only a claim
that states a plausible claim for relief survives a motion to dismidg¢itation omitted).

C. Heightened Pleading Standard for Fraud Claims

“In alleging fraud or mistake, a party mustite with particularity the circumstances
constituting fraud or mistake. Malice, intekiowledge, and other conditions of a person’s mind
may be alleged generally.” Fed.®v. P. 9(b). The Eleventh Cistt has held that a plaintiff must
allege: 1) precise statements, documents or misrepresentations made; 2) time, place and person
responsible for the statement; 3) the contewt manner in which these statements misled the
plaintiff; and 4) what the defendants gained from the alleged franmndrican Dental Ass’'n v. Cigha
Corp.,, 605 F.3d 1283, 1291 (11th Cir. 2010)(citBwgpoks v. Blue Cross &lue Shield of Fla., Ing¢.

116 F.3d 1364, 1380-81 (11th Cir. 1997)). Howeverati@ication of Rule 9(b) must not abrogate
the concept of notice pleadingZiemba v. Cascade Int’l, Inc256 F.3d 1194, 1202 (11th Cir.
2001)(citingDurham v. Bus. Management Assp84.7 F.2d1505, 1511 (11th Cir. 1988)).

D. Leaveto Amend under Federal Rule of Civil Procedure 15(a)

Under Rule 15(a)(2), a party may amend his complaint only with the opposing party’s
written consent or leave from the court. Tloert should freely give leave when justice requires
it. Fed. R. Civ. P. 15(a)(2). denial of a motion to amend is permitted if the amendment would be
futile to cure the defects of the complai@alindo v. ARI Mt Ins. Co, 203 F.3d 771, 777 n. 10
(11th Cir. 2000)(citind~oman v. Davis371 U.S. 178, 182, 83 S. Ct. 227, 9 L. Ed. 2d 222 (1962)).
However, “[i]f the underlying facts or circumstags relied on by plaintiff may be a proper subject
of relief, leave to amend ‘should be freely giversttinger v. Jacksqr892 Fed. Appx. 759, 760

(11th Cir. Aug. 16, 2010)(citingdall v. United Ins. Co. of Am367 F.3d 1255, 1262 (11th Cir.



2004)(quoting Fed. R. Civ. P. 15(a)(2)).
V. ANALYSIS

Banyan Title and Shaffer move to dismiss Rti#fs fraud in the inducement and fraudulent
concealment of material facts claims for foaasons: 1) Plaintiff failed to serve them with his
amended complaint within 120 days; 2) the amended complaint does not comply with Fed. R. Civ.
P. 8, which requires fair notice of Plaintiff's claims; 3) Plaintiff failed to plead with specificity
according to Fed. R. Civ. P. 9(b); and 4) Pl#ifdiled to state a cause of action upon which relief
can be granted (Dkt. 204, pp. 2-9; Dkt. 205, pp. 2-8).

In opposition to Banyan Title and Shaffer's motions filed pursuant to Rule 4(m), Plaintiff
states that the motions should be denied as bematuse Defendants received a six-month extension
of the remaining case management deadlinegstangrior attempts to serve Defendants with a
waiver of service pursuant to Rule 4(d) were returned as undeliverable (Dkt. 210, pp. 5-6; Dkt. 211,
pp. 5-6).

As to the motions made pursuant to Rules 8, 9(b) and 12(b)(6), Plaintiff contends that he
sufficiently alleged a claim for fraudulent inducerhend fraudulent concealment of material facts
(Dkt. 210, pp. 6-12; Dkt. 211, pp. 6-123pecifically, Plaintiff arguethat he has alleged a pattern
of transactions that provide a reasonaleléneation of the underlying acts test fountl@R Credit
Corp. v. Reptron Elecs., Ind55 F.R.D. 690 (M.D. Fla. 1994pkt. 210, pp. 10-12; Dkt. 211, pp.
10-12). Based on these allegatidPigjntiff contends that he has satisfied the requirements for the
more relaxed standard for pleading his fraud claims.

To begin, the Court distinguishes this case fprevious cases that relaxed the Rule 9(b)

requirement of specificity. IWNCR CreditCorp,, this Court notes situations where the strict



application of Rule 9(b) could result in substantial unfairness to litigants who could not possibly
have detailed knowledge of all the circumstarstesounding the alleged fraud. 155 F.R.D. at 692
(citing In re Sahlen & Assocs. Inc. Securities Litigati@gi3 F. Supp. 342, 352 (S.D. Fla. 1991));

see McDonough v. Americom Int’'l Corft51 F.R.D. 140, 142 (M.D. Fla. 1993)(“Logically, where
such information is not available before come®ment, this requirement [under Rule 9(b)] should

be relaxed.”). Inthose situations, the reasamédblineation of the underlying acts and transactions
test should apply because the nature ef litigation, speciftally securities fraud, makes it
impossible for the litigant to have access to the detailed knowledge necessary to meet the
requirements of Rule 9(b)d.

The present case does not involve securities fraud, and there are no circumstances outlined
in the complaint that require the use oé tteasonable delineation of the underlying acts and
transactions test. Consequently, the Court doeappdy this relaxed standard. Instead, the Court
will determine whether Counts @mand Two of the Amended Complaint meet the requirements of
Rule 9(b).

A. Service of Process

The Court finds that although Plaintiff dinbt serve Defendants Shaffer and Banyan Title
within 120 days, the issue is now moot. Plaintiff states that the initial waivers of service were
returned undelivered (Dkt. 210, p. 6; Dkt. 211, p. 6). Thereafter, the clerk issued amended
summonses and Plaintiff effeetted service on June 7, 201d. Furthermore, these Defendants
have not been unduly prejudiced because the Court granted their request for an extension of the
remaining case management deadlines (Dkts. 2@, Therefore, thedlirt will deny the motion

to dismiss as to Fed. R. Civ. P. 4(m).



B. Fraud in the Inducement

To state a cause of action for fraud in the cetuent, the plaintiff must allege: 1) a false
statement regarding a material fact; 2) theest@int maker’s knowledge that the representation is
false; 3) intent that the representation induces another’s reliance; and 4) consequent injury to the
party acting in reliance?VC Windoors, Inc. v. Babbitbay Beach Const., No98 F.3d 802, 808-09
(11th Cir. 2010). The heightened pleading stantised/es an important purpose in a fraud action
by alerting defendants to the precise misconavuitit which they are charged and protecting
defendants against spurious charges of immoral and fraudulent beh&xooks v. Blue Cross
Blue Shield of Fla. In¢116 F.3d 1364, 1370-71 (11th Cir. 19959¢ Reese v. JPMorgan Chase
& Co., 686 F. Supp. 2d 1291, 1302 (S.D. Fla. 2009)(same).

In the Amended Complaint, Plaintiff conterttiat Defendants and their agents inflated the
values of the properties and knew or should tasvn that the property values were inflated well
above the fair market value at the time, in and around the respective areas where each property was
located (Dkt. 128, p. 13, 130). Furthermore, Riffialleges that Defendds received “kick backs”
from the real estate transactions from the diffeesbetween the fair markedlue of the properties
and the inflated purchase price and/or receiveansissions and/or fees from these transactions at
a time when the real estate business was severely declldirag.p. 13, 132. Heontends that all
Defendants knew or should have known that theastalte market at the time of the purchases was
unstable.ld. at p. 13, 33. Defendants either made misrepresentations or passively accepted the
false representations without correction or objeatdh the intent to deceive Plaintiff and induce
him to purchase the propertielsl. at pp. 13-14, §33.

Plaintiff does not identify Banyan Title and Shaffer’s specific actions in the amended



complaint. However, Plaintiff claims that all f2adants: 1) knew the property values were inflated
well above market value of like propertiak,at pp. 13-16, 1130, 33-40; 2) knowingly endorsed the
inflated evaluations and benefitted from the transactidnsit p. 13, 130; 3) received kickbacks
and/or commissions/fees from the transactiads,at p. 13, 132; and 4) perpetuated the
representations with the intent to defraudml#iiand induce him to purchase the properiigsat

p. 15, 141.

Plaintiff has failed to meet his burden @alege a fraudulent inducement claim against
Banyan Title and Shaffer. Plaintiff did not includey false statement that Shaffer or an agent of
Banyan Title made regarding any of the property &atigns. Furthermore, itis unclear as to which
property transactions Banyan Title and Shaffer were involved. Based on the allegations in the
amended complaint, it appears that Plaintiff imtéed only with the Camerons and IBSWF, not any
of the other DefendantsSee Restrepo v. Wells Fargo Bank, N¥a. 09-22436-CIV, 2010 WL
374771, at *2 (S.D. Fla. Feb. 3, 2010)(“Moreover, the facts alleged indicate that if there was fraud
in the inducement the only persons involved worked for [other lenders].”).

Indeed, the amended complaint is virtuallyrsilas to allegations against Steven Shaffer,
individually, and as president @anyan title. Specifically, it only indicates that Shaffer is a
defendant and that he resides in Lee County. Otkey®8haffer is lumped together with the other
13 defendants and referred to generally. Becaisedke involves multiple defendants, Plaintiff's
fraud-based claims should inform eat#fendant as to the naturehas alleged participation in the
fraud. Ambrosia Coal & Construction Co. v. Morajet82 F.3d 1309, 1316-17 (11th Cir. 2007).

Here, Plaintiff does not alleged the who, what, where, when and how as to Defendants

Shaffer or Banyan Title. Therefore, the Court will dismiss Count One of Plaintiff's Amended
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Complaint against Banyan Title and Shaffer.

C. Fraudulent Concealment of Material Facts

“Causes of action for . . . fraudulent indue@rhand fraudulent concealment have identical
elements, which are: (1) false statement of matiabr suppression of truth by the defendant; (2)
the defendant knew or should have known the setémas false, or made the statement without
knowledge as to truth or falsity; (3) the defendaténded the false statement or omission induce
the plaintiff's reliance; and (4) the plaintiff justifiably relied to his detrimen&fills v. Philip
Morris USA, Inc, 645 F. Supp. 2d 1107, 1122 (M.D. Fla. 2009)(external citations omitted).
Additionally, the intent to fraudulently conceahterial facts must be accompanied by time and
place details.See Greenberg v. Miami Children’s Hosp. Research Institute,264.F. Supp. 2d
1064, 1073-74 (S.D. Fla. 2003).

In Count Two, Plaintiff alleges that “all Bendants had undisclosed contacts with all or
some of the following: the builders (AFH),ettcontractors (AFHC), other mortgage providers
(including RPMI and SNMC), loan servicing companies (including RPMI), the title companies
(including BYEI), the property appraisers and pheperty closing entity, all of whom were party
to the real estate transactions that Plainti§ wmauced to involve hinedf in” (Dkt. 128, p. 16, 146).
Plaintiff further contends that Defendants utilizedse relationships to overvalue the properties,
control the flow of information and cash andedily profited from the various agreements and
overpaid sumsld. at 148.

Plaintiff has failed to meet his burden to ghea fraudulent concealment of material facts
claim against Banyan Title and Shaffer. FirsaiRtiff does not specifically identify actions taken

or omissions made by Shaffer or an agenBahyan Title.. Second, it is unclear how the
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undisclosed contacts of each (or any) of the Defesadfected the transactions. Third, itis unclear
how the concealment of the relationship among badiets induced Plaintiff to enter into the real
estate transactions. Therefore, the Courstndismiss Count Two oPlaintiff's Amended
Complaint.

D. L eave to Amend

Plaintiff requests leave to amend his complditite Court finds that he has not sufficiently
alleged his fraud claims against Banyan Titid &haffer (Dkt. 210, p. 1Bkt. 211, p. 13). Based
on the information provided in the amended commplahe Court cannot make a determination as
to whether Plaintiff hasiable fraud claims. The Court will grant Plaintiff leave to amend his
complaint.

Accordingly, it is herebfDRDERED andADJUDGED as follows:

1. Steven Shaffer’'s Motion to Dismiss (Dkt. 204DENIED in part andGRANTED
in part. The Motion is denied to the extehat it seeks a dismissal of the amended
complaint pursuant to Fed. R. Civ. Pmj( The Motion is granted on all other
grounds.

2. Banyan Title and Escrow, InciMotion to Dismiss (Dkt. 205) IDPENIED in part
andGRANTED in part. The Motion is denied to tlextent that it seeks a dismissal
of the amended complaint pursuant to FedCiv. P. 4(m). The Motion is granted
on all other grounds.

3. Plaintiff's Cross Motion for leave to amend his complaif@BANTED.

4, Plaintiffs Amended Complaint (Dkt. 128) [ SM|SSED without prejudice.
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5. Plaintiff is granted leave to file a second amended complaint VIHDWRTEEN
(14) DAY Sfrom the date of this Order.

DONE AND ORDERED at Ft. Myers, Florida, on September 20, 2011.

Charlene Edwards Honeywell l

United States District Judge

COPIESTO:
COUNSEL OFRECORD
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