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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FT.MYERSDIVISION

JOYCE CHRISTIE, Individually and on
Behalf of the Estate and Next of Kin of
Nicholas T. Christie, Dec'd.,

Plaintiff,
V. CASE NO. 2:10-CV-420-FtM-36DNF

LEE COUNTY SHERIFF'S OFFICE,
MICHAEL J. SCOTT, in his official capacity
as Sheriff of Lee County, Florida, PRISON
HEALTH SERVICES, INC., a Tennessee
corporation, DEPUTY DANIEL FALZONE,
DEPUTY MONSHAY GIBBS, DEPUTY
KURTIS CALHOUN, DEPUTY FRANK J.
HANSEN, DEPUTY DATHAN S. PYLE,
DEPUTY JEREMY HARDIN, DEPUTY
TIMOTHY H. ELDRIDGE, DEPUTY
ANDRE DIMARCO, SERGEANT
ARMANDO CROKER, SERGEANT MARY
DAROSS, LIEUTENANT MICHAEL PEAK,
MARIA CANETE, R.N., LINDA SUNDO,
L.P.N., NATALIA SAUNDERS, R.N., JOAN
WINNIE, R.N., GERALDINE JONES, R.N.,
JANICE STEPNOSKI, L.C.S.W., KAREN
OVERBEE, CHRISTINE ATEN, TAMMY
HAMILTON, R.N., KATHRYN T. HOLLER,
C.N.A.,

Defendants.

ORDER
This cause comes before the Court on sewveoéibns to dismiss Plaintiff Joyce Christie’s
Third Amended Complaint (“Complaint”) (Doc. 69 this Order, the Court addresses the Motion

to Dismiss of Defendants Prison Health Servi¢e$1S”), Maria Canete, R.N. (“Canete”), Linda
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Sundo, L.P.N. (“Sundo”), Natalia Saunders, R.N. (“Saunders”), Joan Winnie, R.N. (“Winnie”),
Geraldine Jones, R.N. (“Jones”), Janicep8teski, L.C.S.W. (“Stepnoski”), Karen Overbee
(“Overbee”), Christine Aten (“Aten”), Tammy Hamilton, R.N. (“Hamilton”), and Kathryn T.
Hollier, C.N.A. (“Hollier”)?, (collectively, the “Medical Defendants”) (Doc. 72). Plaintiff filed a
Memorandum in Opposition to the Medical DefengdaMotion to Dismiss (Doc. 78). For the
reasons that follow, the motion will be granted in part and denied in part.

BACKGROUND

This case stems from the death of Plaintiftisband, Nick Christie (“Decedent”). Plaintiff,
in her individual capacity and as personal regméstive of the estate of Decedent, filed her
Complaint (Doc. 65) naming, among otlfeBanete, Sundo, Saunders, Winnie, Jones, Stepnoski,
Overbee, Aten, Hamilton, and Hollier as defendants.

Plaintiff alleges that while housed at the Lee County Jail, Decedent was sprayed numerous
times, including while confined to a jail cell andiletstrapped to a chair with a hood over his head,
with Oleoresin Capsicum (“pepper spray”)(Doc. 65, {1 56-79). Moreover, Plaintiff alleges this
conduct occurred with knowledge of Decedent’s preexisting serious medical and mental health
conditions. (Id. at 1 36-43). Plaintiff further alleges that despite this knowledge, the Medical
Defendants failed to provide an adequate evalnatiter each application of pepper spray and took

no steps to intervene or prevent additional applications of pepper gptagt 1 56-79). Plaintiff

!Defendant Kathryn T. Hollier was not nathen the Medical Defendants’ Motion to
Dismiss.See Doc. 72. However, on February 4, 2011 flleel a Notice of Aloption of the Medical
Defendants’ Motion to Dismiss. (Doc. 73).

?Plaintiff's Third Amended Complaint also names Sheriff Mike Scott as well as other
correctional officers in the Lee County Jail. These parties have filed separate motions to dismiss
the Third Amended ComplaintSee Docs. 67, 68, 77.
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contends that Decedent’s death, which occurred watdays of his release from jail, was directly and
proximately caused by Defendants’ actions and/or inactidasat( I 80).

In the Complaint, Plaintiff alleges numerousinis for relief: a 8§ 1983 claim against Canete,
Sundo, Saunders, and Winnie for excessive foregmlation of the 14th Amendment (“Count I”);
a 8 1983 claim against PHS, Canete, Sundo, Saymlersie, Jones, Stepnoski, Aten, Hamilton,
and Hollier for deliberate indifference to serious matiand mental health needs in violation of the
14th Amendment (“Count 11”); a § 1983 claim agaiRbslS, Canete, Stepnoski, Overbee, and Jones
for failure to supervise, train, and take cotiresemeasures causing constitutional violations (“Count
[11"); a state law claim against each of the MmdiDefendants for negligence (“Count VI”) and
medical negligence (“Count VII"). Additionallyglaintiff alleges two 8983 claim against PHS for
custom, policy, or practice causing constitutionalatioins (“Counts IV and V"), a state law claim
for assault and battery (“Count VIII"), and a state law claim for negligent hiring, retention, and
supervision (“Count XI").

LEGAL STANDARD

To survive a motion to dismiss, a pleadimgist include a “'short and plain statement
showing that the pleader is entitled to relied$hcrofi v. Igbal, 129 S.Ct. 1937, 1949, 173 L.Ed.2d
868 (2009) (quoting Fed. R. Civ. P. 8(a)(2)). Lapetsclusions, and formulaic recitations of the
elements of a cause aftion are insufficientld. (citing Bell Atlantic Corp, et al. v. Twombly, et

al., 550 U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (200VEre naked assertions, too, are
insufficient. Id. A complaint must contain sufficient factual matter, which, if accepted as true,

would “state a claim to relief that is plausible on its fadée.”(quoting7wombly, 550 U.S. at 555).

“A claim has facial plausibility when the plaintgfeads factual content that allows the court to draw



the reasonable inference that the defendant is liable for the misconduct allége(titation
omitted). The court, however, is not bound to accepuasa legal conclusion stated as a “factual
allegation” in the complaint/d. at 1950. Therefore, “only a claitimat states a plausible claim for
relief survives a motion to dismiss/d. (citation omitted).
ANALYSIS

Individual Capacity Claims

The Medical Defendants assert that Elarand federal law mandate that wrongful
death causes of action be brought by a personal egpiadise for all survivors and that an individual
capacity claim is inappropriateee Doc. 72, p. 3. The Court agrees. Indeed, Florida’s Wrongful
Death Act provides in no uncertain termsttlny “action shall be brought by the decedent’s
personal representative, who shall recover for tinefiteof the decedent’s stivors and estate all
damages, as specified in this act,smliby the injury resulting in deathldrres v. Orange County,
Florida, 2000 WL 35527256 at *1 (M.Dl& May, 16, 2000) (quoting Fla. Stat. § 768.20). No
persons, other than personal representatives, have standing under Florida law to maintain a wrongful
death action. Similarly, this Court has held tfesection 1983 cause of action is entirely personal
to the direct victim of the alleged constitutiot@it” and “only the purported victim, or his estate’s
representative(s), may prosecute a section 1983 claim . Taries, 2000 WL 35527256 at *1
(quoting Claybrook v. Birchwell, 199 F.3d 350 (6th Cir. 2000)). Therefore, no separate cause of
action exists under § 1983 for emotional distress, dbadoved one, or any other collateral injuries
allegedly suffered personally by the decedent’s family membérs.

There is no question that Plaintiff claims the Medical Defendants’ wrongful acts caused

Decedent’s death. Pursuant to Florida andriddaw, such claims may only be brought by the



personal representative for all survivors. Accordingly, the Court finds Plaintiff cannot maintain her
individual capacity claims. As such, all of Plgis individual capacity claims will be dismissed.

. Redundant/Incompletely Pled Claims

The Medical Defendants argue that certaonds as alleged by Plaintiff are redundant or
incompletely pled and therefore should be dss®ad. Plaintiff responds that she has sufficiently
pleaded claims upon which relief can be granted.

A. Counts| and 11

To state a claim for excessive force, Piffirmust show the use of force “shocks the
conscience and it necessarily will if the force was applied . . . maliciously and sadistically for the
very purpose of causing harmDanley v. Allen, 540 F.3d 1298, 1307 (11th Cir. 2008) overruled
on other grounds bRandall v. Scott, 610 F.3d 701-709-10 (11th Cir. 2010). Five factors are
considered under the “shocks the conscience” test: (1) the need for force; (2) the relationship
between that need and the amourfbode used; (3) the extenttbie resulting injury; (4) the extent
of the threat to the safety of staff and inmasssteasonably perceived by the responsible official
on the basis of facts known to them; and (5) anyrisfimade to temper the severity of a forceful
response.ld. (citing Whitney v. Albers, 475 U.S. 312, 321 (1986)). On the other hand, to show an
official acted with deliberate indifference to gers medical needs, a plaintiff must satisfy both an
objective and a subjective inquiryBrown v. Johnson, 387 F.3d 1344, 1351 (11th Cir. 2004)
(quotingFarrow v. West, 320 F.3d 1235, 1243 (11th Cir. 2003)). Eitlse plaintiff must satisfy the
objective component by showing thed had a serious medical ne&ghebert v. Lee County, 510

F.3d 1312, 1326 (11th Cir. 2007). Second, a plaintust show that the official acted with



deliberate indifference to a serious medical n&edeman v. Orum, 422 F.3d 1265, 1272 (11th Cir.
2005).

The Medical Defendants argue that Countduglicative of Count Il and should therefore
be dismissed. (Doc. 72, p. 5). Plaintiff allegles use of force that was authorized and/or not
prevented by the Medical Defendants was excessiypart because of Decedent’'s medical and
mental health conditions. (Doc. 78, p. 11). More specifically, Count | of Plaintiff's Complaint
alleges the Medical Defendants “medically clearde Decedent after repeated applications of
pepper spray pursuant to inadequate medical assessfie@nioc. 65, 11 56-82. The Complaint
does not, however, allege that any of the Medic& Daants actually authorized the force or applied
the force. Morever, Plaintiff does not cite athority that the inaction of medical personnel may
constitute excessive force under 8§ 1983. The comditiie Medical Defendants as alleged in Count
| of the Complaint does not “shock the conscienc®inley, 540 F.3d at 1307. Plaintiff’s
description of the behavior of the Medical Defemidanore properly falls in line with a deliberate
indifference claim. Though it is possible to state a claim against medical personnel for excessive
force, the Court finds that Plaintiff has failed tosioin this case. As such, the Court will dismiss
Count | as it pertains to Canete, Sundo, Saunders, and Winnie.

B. Counts VI, VI, and XI

Count VI alleges the Medical Defendants were negligent in their care and treatment of
Decedent. Count VIl is a standard medical malpractice claim. Count XI alleges negligent hiring
and supervision against PHS. The Medical Ddéats claim that Counts VI and Xl are redundant
of the medical malpractice claim brought in Cowuht and therefore Counts VI and Xl should be

dismissed. (Doc. 72, p. 5-7).



First, the elements of simple negligenicelude: (1) duty; (2) breach of duty; (3) a
reasonably close causal connection betweerihduct and the resulting injury; and (4) actual loss
or damage.Clay Elec. Co-op., Inc. v. Johnson, 873 So0.2d 1182, 1185 (Fla. 2003) (citiP@sser
and Keeton on the Law of Torts 164-65 (W. Page Keeton ed., 5th ed. 1984)).

Second, in Florida, medical negligence or rnabnalpractice is “a claim, arising out of the
rendering of, or the failure to render, medical care or services.” Fla. Stat. 8 766.3&64k))
Tenet South Florida Health Systems v. Jackson, 991 So0.2d 396, 399 (Fla. 3rd DCA 2008). “In any
action for recovery of damages based on the deattf any person in which it is alleged that such
death or injury resulted from the negligence of a health care provider . . . the claimant shall have the
burden of proving by the greater weight of evicerthat the alleged aotis of the health care
provider represented a breach of the prevailinggssbnal standard of care for that health care
provider. Id.

Third, a cause of action for negligent hiringergion, and supervision is well established
in Florida. Green v. RJ Behar & Co., Inc., 2010 WL 1839262 at *3 (S.D.Fla. ) (citiddallory v.
ONeil, 69 So.2d 313, 515 (Fla. 1954 May 6, 2010)). bility attaches when an employer (1)
knows or should know about the offending employee’s unfitness and (2) fails to take appropriate
action.” Id. quotingMartinez v. Pavex Corp., 422 F.Supp.2d 1284, 1298 (M.D.Fla. 2006).

Under Florida law, a claim for medical figgnce or medical malpractice is any claim
arising out of the rendering of, or the faduo render, medical care or servicés. v. Sacred Heart
Hospital, 635 So.2d 945, 948-49 (Fla. 1994) (citing Fla..$t&66.106(1)(a)). However, a plaintiff
is not barred from asserting an ordinary neglageclaim as long as he sihe does not rely on the

medical negligence standard of cafeifer v. Galen. of Florida, Inc., 685 So0.2d 882, 885 (Fla. 2d



DCA 1996). In certain circumstances, a pifimmay have a cognizable claim for ordinary
negligence in conjunction with his or her medical treatmeat, e.g., Tenet St. Mary’s Inc. v.
Serratore, 869 So0.2d 729, 730-31 (Fla. 4th DCA 2004) ifRiff’'s claim for simple negligence
arising out of defendant medical center’s emplayegligently kicking plaitiff's foot was not one

for medical negligence because it did not ariseobtgceiving medical care or require plaintiff to
prove that defendant’s employee deviatearfian accepted standard or medical cdxede Shore
Hospital, Inc. v. Clarke, 768 S0.2d 1251, 1251-52 (Fla. 1st DCA 2000) (Plaintiff's negligence action
for injuries suffered from falling while walking from her hospital bed to the bathroom was not an
action for medical negligence because plaintiffrddtiallege a breach of a professional standard of
care).

Plaintiff claims that Count VI is distguishable from Count VII, because Count VI
“contemplates conduct that could, and likely dé&lé putside the provision, or failure to provide,
medical and/or mental health care”. (Doc. 78, p. 13). However, in Plaintiff's Complaint, Count
VI alleges the Medical Defendants breached their duty of care and were negligent by:

(B) Failing and/or refusing to provide Plaintiff's Decedent, Nick Christie, with

access to timely adequate medical and mental health assessment, evaluation, care,

intervention, referral, and treatment whewds urgently needed and/or to address

his obvious and known or knowable serious medical and mental health conditions

and needs;

© Failing and/or refusing to timely provide necessary prescription medication to

Plaintiff's Decedent, Nick Christie;

(Doc. 65, p. 48). This conduct certainly constitigedaim arising out of the rendering of, or the
failure to render, medical care or services. Ahsthe Court finds Count VI is largely duplicative

of Count VII. Accordingly, Plaintiff has failed &tate a claim for negligence and Count VI will be

dismissed.



Additionally, as previously mentioned, Count VIl is based upon the care provided by the
Medical Defendants to Decedent, whereas Counsg X¥ased on hiring, supervision, and retention
of the Medical Defendants. The Court finds thaimliff has alleged sufficigrdacts to state a claim
for each of these counts. Moreover, these counts are not redundant or duplicative and will not be
dismissed as such.

1. Assault and Battery

The Medical Defendants argue that there are no factual allegations in the Complaint to
support a claim for assault and battery and thosirCis inclined to agree. An assault is “an
intentional, unlawful offer of corpat injury to another by force, exertion of force directed toward
another under such circumstances as to create a reasonable fear of imminenSyéridsi v.
Atlantic Fed. & Loan Ass’n, 454 S0.2d 52, 54 (Fla. 4th DCA 1984). On the other hand, an actor is
subject to liability to another for the intentionatttof battery if (1) he acts intending to cause a
harmful or offensive contact with the person of the other or a third person, or an imminent
apprehension of such a contact, and (2) an offensitacimof the other directly or indirectly results.

City of Miami v. Sanders, 672 So0.2d 46, 47 (Fla. 3d DCA 1996iting Restatement (Second) of
Torts § 18).

Plaintiff does not allege that any of the MealiDefendants had affirmative harmful contact
with Decedent. The allegations made by Plaintiff consist of inaction on the part of the Medical
Defendants or authorization of acts by the Correctidefendants. As sucRjaintiff fails to state
a claim for assault and battery against the Med@e&tndants and thus PHS yneot be held liable.

Therefore, Count VIl is dismissed as to PHS.



V. StateLaw Claims

The Florida Wrongful Death Act permits a caa$action “[w]hen the death of a person is
caused by the wrongful act, negligence, defaulbreach of contract avarranty of any person...,
and the event would have entitled the person idjtwemaintain an action and recover damages if
death had not ensued.” Fla. Stat. 8768KI®wles v. Beverly Enterprises-Fla., Inc., 898 S0.2d 1,
8-9 (Fla. 2004). Additionally, “[wjen a personal injury to theckdent results in death, no action
for the personal injury shall survive, and any saction pending at the time of death shall abate.”
Fla. Stat. 8768.2Qsce also Martin v. United Sec. Servs., Inc., 314 So0.2d 765, 770 (Fla. 1975)
(holding that no separate statutory action for geas injuries resulting imleath can survive the
decedent’s demise).

The Florida Supreme Court has held that “Sections 768.16-768.27, Florida Statutes, are
constitutional to the extent that they consokdsrvival and wrongful death actions and substitute
for a decedent’s pain and suffering the survivpesh and suffering as an element of damages.”
Martin v. United Security Servs., Inc., 314 So.2d 765, 767 (Fla. 1975). dmpport of this holding,
the Florida Supreme Court noted that the Wrongful Death Act was designed to ensure that any
recovery “be for the living and not for the dead’’ at 768;Fla. Convalescent Centers v. Somberg,

840 S0.3d 998, 1003 (Fla. 2003).

Here, Plaintiff alleges numerous state lelaims against the Medical DefendantSee
Counts VI, VII, VIII, XI (Doc. 65). It is uncleaif Plaintiff intended to assert these claims as
survivor actions or wrongful death actions. wéwer, the Florida Wrongful Death statute merges
survival actions for personal injuriaad wrongful death actions into onéartin, 314 So.2d at 768.

Since Plaintiff alleges that the Decedent’s injuries resulted in death, these counts are properly
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classified and will be treated agsongful death actions premised different theories of liability,
i.e., medical negligence, negligent hiring, etc. sdgh, when amending the Complaint, Plaintiff
shall comply with the provisions of the WrongDeath Act, including 8 768.21, which requires that
all potential beneficiaries of a recovery for wrongful death be identified in the complaint.
Accordingly, it is herebyDRDERED and ADJUDGED:
1. The Motion to Dismiss Plaintiff's Thdr Amended Complaint filed by Defendants
PHS, Canete, Sundo, Saunders, Winnie,sJd@tepnoski, Overbee, Aten, Hamilton,
and Hollier (Doc. 72) iSRANTED in part and DENIED in part.
2. Plaintiff in her individual capacity BISMISSED from this action.
3. Defendants Canete, Sundo, Saunders, and Winni2{ 8k| SSED from Count |.
4. Count VIII isDISMISSED as to Defendant PHS.

5. Count VI isDISMISSED, without prejudice.

6. In all other respects, the Motion to DissiPlaintiff’'s Third Amended Complaint is
DENIED.
7. In order to avoid confusion of the issaesl confusion of the jy, Plaintiff is given

leave to file a Fourth Amended Complaint witR@URTEEN (14) DAY Sfrom the
date of this Order.
8. The Clerk is directed to enter judgment accordingly.

DONE AND ORDERED at Ft. Myers, Florida, on September 28, 2011.

Charlene Edwards Honeywell l

United States District Judge
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COPIESTO:

COUNSEL OFRECORD
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