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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
STUART SHAUL,
Plaintiff,
V. Case No. 2:12v-539+tM -DNF

COMMISSIONER OF SOCIAL
SECURITY,?

Defendant,
/

OPINION AND ORDER

This cause is before the Court on Plaintiff's Complaint (Doc. 1) file@®ctober 2 2012.
Plaintiff, Stuart Shauseeks judicial review of the final decision of the Commissioner of the Social
Security Administration (“SA”) denying hisclaim for Social $curity Disability Insurance
Benefits. The Commissioner filed the Transcript of the proceedings (héseireferred to as
“Tr.” followed by the appropriate page number), and the parties filed legal medadrasupport
of their positions. For the reasons set out herein, the decision of the CommisA&itdRMED
pursuant to 8205(g) of the Social Security Act, 42 U.S.C. 8405(Q).

|. Social Security Act Eligibility, the ALJ Decision and Standard of Review

A. Eligibility

The law defines disability as the inability to do any substantial gainful gchiyiteason
of any medically determinable physical or mental impairment which can betedpgeaesult in

death or which has lasted or can be expected to last for a corstipeieod of not less than twelve

1 Carolyn W. Colvin became the Acting Commissioner of Social Seaumifyebruary 14, 2013. Pursuant
to Rule 25(d), Federal Rules of Civil Procedure, Carolyn W. Colvin shoutdltstituted for Commissioner
Michael J. Astrue as the Defendant in this $tib. R. Civ. P.25(d). No further action need be taken to continue
this suit by reason of the last sentence of section 205(g) of the SociabyBActrd2 U.S.C. § 405(Q).
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months.42 U.S.C. §8416(i), 423(d)(1)(A), 1382(a)(3)(A); 20 C.F.R. 88404.1505, 416.905. The
impairment must be severe, magithe claimant unable to do tpsevious work, or any other
substantial gainful activity whichxests in the national economyi2 U.S.C. 88423(d)(2),
1382(a)(3); 20 C.F.R. 88404.150304.1511, 416.905416.911. Plaintiff bears the burden of
persuasion through step four, while at step five the burden shifts to the CommisBiowen v.
Yuckerf 482 U.S. 137, 146, n.5 (1987).

B. Procedural History

On February 6, 2009Plaintiff filed an application fo Disability Insurance Benefits
asserting a disability onset date of February 5, 20D#%.82-88). These claims were denied
initially on May 12, 2009, and denied upon reconsideration on June 30, 2009-70. &775).
A hearing was held before Administrative Law Judgarry J. Butler(hereinafter “ALJ”) on
September 28, 2010, and the ALJ issued an unfavorable decision on November 18, 2010. (Tr. 18-
32). On August 21, 2012, the Appeals Council denied Plaintiff's request for review of dte AL
decision. (Tr. 13). Thus, the ALJ’s decision is the final decision of the Commissioner of Social
Security n thepresent case. Plaintiff now seeks jualiceview of the ALJ’s decision in the United

States District Court for the Middle District of Florida.

C. Summary of the ALJ’s Decision

The ALJ found that Plaintiff met the Social Security Act’s insured status ezgeits
through December 31, 2009. (Tr. 23). At step one of the sequential evaluation process, the ALJ
found that Plaintiff had not engaged in substantial gainful activity during the period feom hi

alleged onset date of February 5, 2004, through his date last insured of December.3T,r2009



23). At step two, the ALJ found that the plaintiff suffered from the following sexgrairments:
“congenital transposition of greaessels status post correction as a child; arrhythmias with
complete heart block and pacemaker placement; atrial fibrillation; hypertengparlibidemia;
history of transient ischemic attacks; plantar fasciitis in left foot; and peaelsyndrome in lef
foot.” (Tr. 23). At step three, the Aldetermined that Plaintiff did not have an impairment or
combination of impairments that meets or medicakjals the severity of one of the listed
impairments in20 CFR 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and
404.1526). (Tr. 24).The ALJ found that Plaintiff’'s sympms and the medical evidence dioit
establish an impairment of listing level severifyr. 24). Specifically, the ALJ considered
Plaintiff's heel spurs and plantar fasciitis aswhcluded that those conditions did not satisfy the
severity requirements of any listed impairmémt. 24).

At step four, the ALJ found that Plaintiihd the Residual Functional Capacity (“RFC”) to
perform a wide range of light work except that Plaintiff should avoid coratedtiexposure to
extreme cold and heat, humidity, and atmospheric conditions such as fumes, odors, dusts, and
gasses and should avoid even moderate exposure to hazards such as machinery andrheights. (
25). TheALJ found that Plaintiff's medically determinable impairments could reddprize
expected to cause the alleged symptoms; however, the ALJ did not find th&fBlaiaims
concerning the intensity, persistence, and limiting effects of these symptoensredibldbecause
they weranconsistent with the above RE@d medical evidence of recofdr. 25). Thus, at step
four, the ALJ found the Plaintiff inot able to performhis pastrelevantwork as a line erector,
which is classified askilled at a havy exertional level. However, the ALJ found that Plainsff

able to perform work at a light exertional level with mual nonexertional limitations(Tr. 27)



At step five the ALJ determined, considering the Plaintiff's age, eidmcawork
experienceand RFC, there were jobs that existed in significant numbers in the national economy
that Plaintiff could have performed pursuant to 20 C.F.R. 8§88 404.48801569(a)(Tr. 27).
Therefore, the ALJ found that a finding of “not disabled” was appropriate under ritenfoak of
MedicalVocational Rule 202.21 and Rule 202.(H.. 28).

D. Standard of Review

The scope of this Court’s review is limited to determining whether the ALJ appked t
correct legal standaré{cRoberts v. Bower841 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideReehardson v. Perales402 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sidistaittence.

42 U.S.C. 8405(g). Substantial evidence is more than a scintilla; i.e., the evidence must do more
than merely create a suspicion of the existence of a fact, and must include swait mlElence

as a reasonable person would accept as adequate to support the conElusierv. Chater67

F.3d 1553, 1560 (11th Cir. 1995), citikidalden v. Schweike672 F.2d 835, 838 (11th Cir. 1982)
andRichardson402 U.S. at 401.

Where the Commissioner’s decision is supported by substantial evidence, theatiatti
will affirm, even if the reviewewould have reached a contrary result as finder of fact, and even if
the reviewer finds that the evidence preponderates against the Commissiongids deédwards
v. Sullivan 937 F.2d 580, 584 n.3 (11th Cir. 199Bg#rnes v. Sulliva©32 F.2d 1356, 1358 (11th
Cir. 1991). The district court must view the evidence as a whole, taking into aesidernce
favorable as well as unfavorable to the decisid¢ioote 67 F.3d at 1560; accortlpwery v.
Sullivan 979 F.2d 835, 837 (11th Cir. 1992) (court mastinize the entire record to determine

reasonableness of factual findings).



Il. Review of Facts and Conclusions of Law

A. Background Facts

Plaintiff was born on March 30, 195&nd was fiftytwo (52) years old on the date of the
hearing. (Tr. 38). He has at least a high school education. (TrHZ7esides with his wife who
is employed partime. (Tr. 52). Plaintiff was employed by Consolidated Edison as a lineman for
twenty-nine 9) years, which involved stringing lines on the top of electric poles. (Tr.A3&)x
leaving Consolidated Edison due to his alleged disability Plaintiff moved to Flohdeaevhe
currently resides. (Tr. 38).

Plaintiff testifiedthat he stopped workingn February 5, 2004lue to dizziness, fatigue,
confusion, and the inability to stand on his feet for any moderate period of time. (Tr. 39, 42)
Plaintiff alleges that he has been diagnosed with reversed transposition of theeggebs, a rare
condition in which blood flow is reversed and goes through the valves the opposite direction. (T
41). Plaintiff claims he was born with this disorder and was made awara afyié fourteen (14).
(Tr. 41). Plaintiff also was equipped with a pacemaker on January 9, 2002, due to his recurring
cardiovascular problems and blockages. (Tr. 1®aintiff claims that following the pacemaker
his strength declined. (Tr. 40Plaintiff also claims to have atrial fibrillation, which causes his
heart to flutter when he is engaged in physical labmausing Plaintiff to become dizaynd tired,
resulting in a need to nap. (Tr. 43plaintiff testified that in a strmonth period hdadtwelve to
fourteen (2-14) episodes regardindnis atrial fibrillation. (Tr. 44. Plaintiff testified that his
disabilities limit his daily functionslue to the need to relax in order to prevent becoming dizzy
and tired. (Tr. 49).

Plaintiff also testified that he has constant foot pain in his arches, braigkbkeels. (Tr.

45). This was later diagnosed as plantar fasciitis and treated with phieiagy and sports



wraps but the relief is only temporary. (Tr. 46). Plaintiff alleges tleafatbt pain is a contributing
factor to his inability to work, as he claims he can only stand on his feet for twentyi(2@gsn
(Tr. 46).

Plaintiff was admited in the hospital on May 29, 2007, where they diagnosed a “possible
transient ischemic attack (TIA).” (Tr. 202). Plaintiff thereafter eferthe incident as having a
“stroke” throughout the record. (Tr. 39, 40following the alleged stroke Plaintiff testified that
he lost his speeehgoing a year withoubeing able taomplete sentences. (Tr. 40). Plaintiff also
claimed to have trouble finding words, making judgments, and finagimbition following the
stroke. (Tr. 40). Plaintiff asserts that after his stroke he began havingnaigemadaches(Tr.
48).

Plaintiff takes care of his personal needs. (Tr.M49). Plaintiff testified that he engages
in chores around the house, as well as daibi oflandscaping andaing foodshopping. (Tr. 43,
46). Plaintiff also drives, although not as much as he used to. (Tr. 52). Onah dgyicPlaintiff
wakes up, does things around the house, becomes tired and relaxes, and then risesaesl cont
basic house chordxefore dinner. (Tr. 49).

B. Summary of Medical Evidence

Plaintiff included a small amount of medical evidence from years prior to his deiset
The Court reviewed all of the medical evidence provided by Plaintiff andirneilide a brief
summary of some of the medical evidence for the years prior to the onset date afyF&l20a4.
During the period of January 8, 2002, to January 10, ZRRtiff was admitted to St. Francis
Hospital in Roslyn, New York to conduct cardiovascular studies. (Tr. 1Z@ctrophysiologic
studies were performed, which revealed conduction abnormalities and AV blotilcat time

Plaintiff was referred for pacemaker implementation. (Tr. 180). A bipaleemaker was put into



place unremarkably and it was noted that a dual chamber pacemaker was warchjstiffiaad
in the future. (Tr. 190). On January 10, 2002, Plaintiff was discharged in stable condition. (Tr.
180).

On August 27, 2004, Plaintiff visited Ricardo Martinez, M.D. to establish a local
cardiologist. (Tr. 391). Plaintiff disclosed his history of congenital heatade and was
examined. (Tr. 391). Plaintiff denied any chest pain or shortness of breath aedrhighizthm
was noted by Dr. Martinez to be regular. (Tr.-3®8R) An echocardiogram was perfornieaving
Dr. Martinez with the impression that Plaintiff has contgalyi corrected transposition of the great
vessels. (Tr. 411). Dr. Martinez noted that overall Plaintiff appeared to be doing \erffwe
392).

Plaintiff again visited Dr. Martinez o@ctober 5, 2004, for a checkp. (Tr. 38889, 450
51). Plaintiff reported generally feeling very well with no chest pain or shortridsgath. (Tr.
38889, 45051). Following the evaluation Dr. Martinez recommended Plaintiff pcbeath a
cardiolitestress test. (Tr. 3889, 45051). Plaintiff followed up withDr. Martinez on Octobe25,
2004, for cardiolite stress testing. (Tr. 387, 449). Plaintiff walked for 12 minutes antested
for cardiolite methods and a stress impression. (Tr. 387, #£48intiff had no symptoms of chest
pain, tightness, or pressure and had a normal heart rate and blood pressure resgergseo e
(Tr. 387, 449). The cardiolite impression was also noted by Dr. Martinez to be notimalowi
evidence for ischemia. (T887, 449). Plaintiff also demonstratezkcellent functional capacity.

(Tr. 387, 449).
On October 3, 2005, Plaintiff visited Patrick Chernesky, D.P.M. after stepping on an objec

and injuring his left heel. (Tr. 2781). The tentative diagnosis wawdign object trauma and



plantar fasciitis with heel pain in the left heel. (Tr. B19. Dr. Chernesky osgded a small surgical
dissection of the heel fragments which was done on October 4, 2005. (Tr. 290).

Plaintiff visited Dr. Martinez on November 16, 2005, for a follow up following a recent
echocardiogram. (Tr. 410, 441). Ddartin’s impressions were that Plaintiff had congenitally
corrected transposition of the great vessels, congenital right ventriclengating normal
function and mild hypertrophy, and the functioning mitral valve or congenital tricuspid val
demonstrated mildegurgitation. (Tr. 410, 441).

Plaintiff visited Dr. Martinez on March 17 and October 23, 2007, for general -cipsck
(Tr. 38283, 36061). At both visits, Plaintiff presented no complaints and denied chest pain and
shortness of breath. (Tr. 3&3, 36061). For both visits Dr. Martinez ordered Plaintiff to maintain
his current medication plan. (Tr. 382-83, 3&D-

On May 29, 2007, Plaintiff was admitted to Charlotte Regional Medical Cefttefacial
numbnes®nd speech disturbance. (Tr. 198). Initial diagnoses indicated a possible stroke
transient ischemic attacklr. 19394). After a number of tests weperformed, the final diagnosis
wasa possible transient ischemic attaCkr. 19394, 202, 21415, 37%#78). A cerebrovascular
accidentpr strokewasruled out. (Tr. 193-94, 202, 214-15, 378}. On May 30, 2007, Plaintiff
visited Charlotte Regional Medical Center to have a number of tests conducted ahtoelyer
slurred speech, facial numbness, and tingling. (Tr. 207, 216, 21@)results of the tests were
unremarkableother than cardiovasculanotations previously reported such as Plaintiff's
pacemaker(Tr. 207, 216, 219). On June 1, 2007, Plaintiff visited Dr. Martinez for a consultation
regarding his possible transient ischerattack. (Tr. 21113, 37172, 399400, 46566). Dr.
Martinez noted that Plaintiff appeared to be a healthy male in no acute diGire24113, 371

72, 399400, 46566). It was assessed that Plaintiff had congenitally corrected traimsposithe



great vessels with history of AV block. (Tr. 2138, 37172, 399400, 46566). Dr. Martinez
ordered that Rintiff undergo an echocardiogram as well as a carotid duplex. (T412137172,
399400, 46566). On June 3, 2007, Clifford Greenberg, Mdsted a discharge report in which
he ruled out the possibility of Plaintiff suffering a cerebrovascular accigedtstated that
Plaintiff's symptomshadcompletely resolved. (Tr. 202-04).

Plaintiff followed up with Dr. Martinez on June 13, 200@daun€l6, 2007, where tests
were completed showing that Plaintiff's heart was operating within mostly normal \witfitshe
exception of mild to moderate regurgitation of the anatomic mitral valve205, 20910, 374
76, 40406, 45961). On November 5, 2007, Plaintiff visited Dr. Martinez for a chgzi(Tr.
34445, 33940, 344, 355%6). Dr. Martinez noted that Plaintiffad atrial fibrillation following
his hospital visit for a possible transient ischemic attack. (TF45483940, 344, 3556). In tre
report Dr. Martinez noted that Plaintiff has started on Coumadin and has been doinglivangd we
is without any complaintgTr. 344-45, 339-40, 344, 355-56).

On February 2, 2008, Plaintiff again visited. Chernesky, with complaints of pain in his
left heel ranging from five to eight out of ten§5L0) on a pain scale and causing him to limp
when pain increases. (Tr. 284, 29596). Plaintiff was prescribed physical therapy for the left
heel threg(3) times a week for thre@) months. (Tr. 28384, 29596). Plaintiff occasionally
attended physical therapy from February 8, 2008, until November 5, 2009, and was not able to
resolve his heel pain. (Tr. 292, 5530, 53443). Plaintiff would enter the appointments with a
pain scale usually ranging frofive to eight out of ten #8/10) and would leave the appointment
reporting reduced pain. (Tr. 292, 5530, 53443). However, Plaintiff reported the pain wa$yon

relieved temporarily and would always return in the following days. (Tr. 292, 513-530, 534-43).



On April 23, 2008, at the request of Dr. Chernesky, Plaintiff underwent a CT scan of the
left heel. (Tr. 26566, 282, 28839). The results showed there was a calcified heel spur and soft
tissue swelling at the level of plantar aponeurosis consisfen presumably plantar fasciitis, both
acute and chronic components. (Tr. 265-66, 282, 288-89).

Plaintiff visited Dr. Martinez on October 27, 2008, fafollow-up of his atrial fibrillation,
hypertension, and hyperlipidemia. (Tr. 328, 34950, 42021). Dr. Martinez reported that
Plaintiff was doing very well with exercise but recommended a cardioléssstest. (Tr. 3225,
34950, 42021). The cattiolite stress testing took place on October 31, 2008. (Tr-4383.
Results showed that Plaintiff had a normal heart rate and blood pressure respoasests with
the EKG showing no acute changes. (Tr. 348-418).

On May 20, 2009, Plaintiff visitedr. Martinez for a followup with complaints of
lightheadedness since his stroke. . (Tr.-309 Dr. Martinez noted that Plaintiff's heart rates
been elevated but overallahtiff was doing well on the Coumadin and exercise. (Tr.-200
On May 26, 2009. Dr. Martinez wrote a letter containing his opinion on Plaintiff's tigaitatus.

(Tr. 31748). Dr. Martinez noted that Plaintiff had done well followimg pacemaker implant in
2002 but hadbegunto decline following his transient ischemidaatk in 2007. (Tr. 31718).
Shortly thereafter, Dr. Martinez reported that Plaintiff had developadament atrial fibrillation
and was prescribed Coumadin to reduce the recurrence of another tranbemidsattack. (Tr.
317-418). Dr. Martinez reported that Plaintiff has done well functionally with the Coumadi
through 2008. (Tr. 31+18). However, Dr. Martinez reported that during Plaintiffs visit on May
20, 2009, he seemed severely depressed, which was likely the cause of Plaitigtfes dad
lightheadedness. (Tr. 31I8). It was also a concern of Dr. Martinez’s that Plaintiff's ventricular

rhythm may become elevated with exercise, which prompted the initiateotveta blocker. (Tr

-10-



317-18). Dr. Martinezoncluded the letter by stating thatiRtdf's heart status had not changed
in the five years of their relationship. (Tr. 317-18).

In a letter dated May 28, 2009, Dr. Chernesky stated that Plaintiff has had foot pain for
years and has had injections, inserts, and proper shoes without any consrdstaisle(Tr. 264,

274, 494). Dr. Chernesky also opined that Plaintiff cannot stand on his feet for longer tigan thir
to forty-five (30-45) minutes without pain and the need to sit down and rest. (Tr. 264, 274, 494).
Dr. Chernesky diagnosed Plafhwith plantar fasciitis and heel spur syndrome in his left foot.
(Tr. 264, 274, 494). It was reported that Plaintiff did not wish to have surgical interventiam at t
time. (Tr. 264, 274, 494). Lastly, Dr. Chernesky opined that he feels Plainiifaisle to work

even a part time job if it involves standing on his feet. (Tr. 264, 274, 494).

On June 5, 2009, Plaintiff visited Dr. Chernesky with complaints of pain in his right foot
around the heel and arch. (Tr. 493, &820. Plaintiff also reported the usual pain in the left foot,
but at that time the pain in the right foot was much worse. (Tr. 4933432Dr. Chernesky noted
that there was no swelling and both feet looked normal. (Tr. 49334&32Physical therapy was
prescribed but over the course of several months there was no considerabdé tiedigfain. (Tr.
534-43).

On March 52010, Paintiff was admitted t&€harlotte Regional Medical Center for a pulse
generator change out. (Tr. 496). Plaintiff underwent surgery to implant a newalahamber
pacemaker. (Tr. 4989). On June 2, 2010, Plaintiff visited Janet M. Tobin, M.D. for a follow-up
visit. (Tr. 5002). Plaintiff denied any chest pain, tightness, or discomfort. (Tr02D1Plaintiff
was ordered to continue with his curremdical management as prescritstito follow up in
six months. (Tr. 501-02).

C. State Agency Evaluations

11-



On April 14, 2009, Pascal Bordy M.D. completed an Internal Medicine Consultative
Examination for the @ice of Disability Determination Serviceglr. 23236). Dr. Bordy noted
that Plaintiff appeared to be a wdkvelogd and welnourished male who was in no distress.
(Tr. 233). Plaintiff complained of fatigue following his transient ischemic laigownell as pain
in both of his feet while standing. (Tr. 233). Dr. Bordy reported that Plaintiff had no vesakne
the face, upper extremities, or lower extremities following his transient isclagtack. (Tr. 23).
Plaintiff's speech also appeared to be unaffected. (Tr. 233). Plaintifietsa depression at the
time of the visit. (Tr. 23). Dr. Bordy noted that Plaintiff had no difficulty standing from a seated
position and walked comfortably around the room without limping or the assistancars.gTr.
233. Following a mental examinah Dr. Bordy noted Plaintiff's orientation, memory,
appearance, behavior, and ability to relate were entirely withmaddimits. (Tr. 2%). Plaintiff's
affect was also normal without signs of depressive disorders and withoutofigustation,
irritability, or anxiety. Dr. Bordy’'s clinical impressions were as follows: 1) congenital
transposition of great vessels, 2) arrythmias, complete heart block with pacetagieeent in
2003, 3) atrial fibrillation, 4) hypertension, 5) hyperlipidemia, 6) histbfA, 7) calcaneal spurs.
(Tr. 236). Dr. Bordy concludedhat Plaintiff is responsible to handle funds in his own interest.
(Tr. 236).

On April 22, 2009, MereditlseckendorEd.D. completed a General Clinical Evaluation
for the Office of Social Security Disability Determinations. (Tr. -248. Following a mental
status exam Dr. Seckendorf noted that Plaintiff evidenced depressed moaat affédt but did
appear to have upper average intelligence, intact long term memory, adetpratienatand

variable concentration. (Tr. 248). Dr. Seckendorf’s diagnostic impression was that Plaintiff

12-



had adjustment disorder with mixed anxiety and depressed mood due to a medical conhdition. (
248-49). However, the prognosimsguarded due t@laintiff's medical condition(Tr. 249).

On May 5, 2009, a Physical Residual Functional Capdagessmenivas completed by
Crystal Holmes. (Tr. 24@7). Ms. Holmes determined that Plainttibuld lift twenty(20) pounds
occasionally, tepounds frequentlystand and/or walk fagix hours in areighthour workday, sit
for six hours in areighthour workday, and was unlimited in the push and/or pull operation for
hand and/or foot controlTr. 24647). Ms. Holmes found Plaintiff to have no postural
manipulative, visual, communicative, or environmefitaitations. (Tr. 24647).

On May 7, 2009, Sharon Amé&ennard Ph.D. completed a Psychiatric Review Technique.
(Tr. 25063). Dr.AmesDennard determined that Plaintiff's impairments were categbraze
affective disorders but wermt severe. (Tr. 250). Dr. Am&ennard listed Plaintiff smpairment
asanadjustment disorder with mixed anxiety and depressed moods dueitatioed(Tr. 253.

On the functional limitations portion of the exadr, AmesDennard determined Plaintiff had no
restrictiors in daily activities, maintaining concentratioor, episodes oflecompensation(Tr.
260). However, Dr. AmeDemard listed Plaintiff's functional limitation with regard to
difficulties in maintaining social functioning as mild@r. 260). In conclusion, Dr. AmeBemard
opined that Plaintiff's impairment is nesevere and is ngreventing him from participating in
substantial gainful activity(Tr. 262).

On June 24, 2009, J. Patrick Peterson, Ph.D., J.D. Completed a Psychiatric Review
Technique on Plaintiff. (Tr. 4789). Dr. Peterson determined that Plaintiff's impairments were
categorized as affective disorddnst were not severe. (Tr. 476). Dr. Peterson listed Plaintiff's
impairment as an adjustment disorder with mixed anxiety and depressed mood. (TOAT9¢

functional limitations portion of the exam Dr. Peterson determined Plaintiff hagstractionin

13-



daily activities, maintaining social functioning, or spies of decompensation. (Tr.648
However, Peterson listed Plaintiff's functional limitation with regard to diltfiesi in maintaining
concentration, persistence, or pace as mild. (18).48r. Peterson opined that Plaintiff possesses
adequate mental functioning and some depression due to his physical healthTin88)( In
conclusion Dr. Peterson determined thadaiRtiff sesemed somewhat depressed had no severe
mental functionalimitations (Tr. 488.

On June 29, 2009, a Physical Residual Functional Capacity Assessment was completed b
Minal Krishnamurthy, M.D. (Tr. 4685). Dr.Krishnamurthy determined thatahtiff could lift
twenty (20) pounds occasionally, ten (10) poufmdguently, stand and/or walk for six (6) hours
in an eight (8) hour work day, and was unlimited in the push and/or pull operation for hand and/or
foot controls. (Tr. 48). Dr. Krishnamurthy supported this concluswith evidence that Plaintiff
has repaed to be doing @l with exercise and deniegthortness of breath or dyspnea on exertion.
(Tr. 40-70. Plaintiff also had a stress test with no evidence of ischemia. (9+7@6 Dr.
Krishnamurthy found that Plaintiff's only postural limitation is that he may oclgasionally
climb ladders, rope, and scaffolds. (Tr. 470). Dr. Krishnamurthy determined aatfP$hould
avoid concentrated exposure to extreme cold, extremehusaitlity, fumes, odors, dusts, gasses,
and poor ventilation. (Tr. 472). However, Plaintiffasindable to handle unlimited exposure to
wetness, noise, and vibration. (Tr. 472).

D. Specific Issues

Plaintiff raises two issues on appeal. As stated by Plaintiff, they ardgte(B)LJ failed to
properly apply the EleventhiCuit threepart pain standard in evaluating the Plaintiff's complaint
of migraine headaches; and (B¢ ALJ failed to consider the specialty of the doctors providing

medcal opinion evidence and give appropriate weight to the opinion of the treatingiphysi
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1. Determination of Plaintiff’'s Credibility and the ALJ’s Consideration of Plaintiff’s
Complaints of Migraine Headaches

In evaluating Plaintiffs complaints of migraine headaches, Plaintiff ast&t the ALJ
failed to properly apply the Eleventh Circuit thyp@rt pain standard, which applies whenever a
claimant asserts disability through testimony of pain or other m®t (Doc. 21 p. 5)Plaintiff
claims that while the ALJ is not required to accept the claims of Plaintiff for digdieirtefits as
to the frequency and severity of symptoms, the ALJ is required to make a creddigitmination.

(Doc. 21 p. 6). Plantiff asserts that no such determination was made regarding Plaintiff's
complaints of migraine headaches and therefore this cause should be reversathaddd(Doc.

21 p. 7). The Commissioner responds that the ALJ did address the migraine complaindend ma
no error in his determination of Plaintiff's credibility. (Doc. 22 p. 5).

The Eleventh Circuit threpart pain standard that applies whenever a claimant asserts
disability through testimony of pain or other subjective symptoms requires gneeof an
underlying medical condition and either (2) objective medical evidence comfitime severity of
the alleged pain arising from that condition, or (3) that the objectively determieddtah
condition is of such a severity that it can be reasortabbxpected to cause the alleged danote
v. Charter 67 F.3d 1553, 1560 (11th Cir. 199Kelly v. Apfel 185 F.3d 1211, 1215 (11th Cir.
1999). After consideringclaimant’s subjective complaints, the ALJ may reject them as not
credible, andhatdetemination may be reviewed for substantial evidemMgarbury v. Sullivan
957 F.2d 837 (11th Cir. 1992)t the objective medical evidence does not confirm the severity of
the alleged symptombut indicates that the claimant’s impairment could reasonably be expected
to produce some degree of pain and other symptoms, the ALJ evaluates the intensity and

persistence of the claimant’'s symptoms and their effect on his abiligrio by consideringhe

-15-



objective medical evidence, the claimant’s daily activates, treatment and noedicatceived,
and other factors concerning functional limitations and restrictions due toSesP0 C.F.R. 8
404.1529.

In the instant case, Plaintiff's complaints oédquent migraine headaches were properly
considered by the ALJ in his determination of Plaintiff's credibility. Pldirditl state that
following his transient ischemic attack he began to get migraines moreritggoecurring a few
times a week and satimes lasting all dayTr. 4849). In a consultative psychological evaluation
on April 22, 2009, Plaintiff stated that he had migraine headaches once to twiek. {we248).
Plaintiff contends that the ALJ did not make a credibility deteaton egardingthese
complaints however the ALJ did make such a determination. (Tr. 2%mediately following
discussion of Plaintiff’'s migraings his opinion the ALJfoundthat Plaintiff's statements were
not entirely credible as they were unsupportedobyective medical evidenceuch as Dr.
Krishnamurthy’sresidual functional capacity assessmgnt. 25 46875). Furthermore, the ALJ
continued to substantiate his determination by listing medical evidenoeghout the record
citing Plaintiff's lack of complaints to treating physicians regarding migraine headaches, as
well as reports from Dr. Martinez that Plaintiff was doing very well and deimated excellent
functional capacity. (Tr. 25-26).

Therefore, Plaintiff's assertion that the ALJ faikedaddress the complaints of migraines
is without merit (Tr. 25). Also, in making his credibility determination the ALJ considered the
record as avhole andound that Plaintiff's subjective severity of his impairments is inconsistent
with the medical records and medical evide/8=20 C.F.R. § 404.1529. Thus, the ALJ did not

err in his application of the Eleventh Circthiteepart pain test as he reviewald of the evidence
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of record and weighed it in relation to Plaintiff's sudtjee complaints, ultimately finding they
were inconsistent and therefore not credible.

2. Consideration of the Weight Given to the Opinions of Treating Physicians

Plaintiff asserts that the ALJ failed to consider the specialty of the dgmtoviding
medica opinion evidence and therefore did not give appropriate weight to the opinion of the
treating physician. (Doc. 21 p. /Rlaintiff claims thathe opinions oDr. Cherneskya podiatrist,
who claims Plaintifis not able to stand longer th&orty-five 45 minutes or to work at a job even
parttime if it requires standing, wasproperly weighed by the ALJ who gave greateigiveto
Dr. Krishnamurthya norexamining, noftreating physicianvho does not specialize in the field
of podiatry (Doc. 21 p. 8). Plaintiff also claims the ALJ erred in finding that @herneskis
opinion relies heavilypn Plaintiff's subjective complaints and is inconsistent with the record as a
whole. (Doc. 21 p. 8). The Commissioner responds that the ALJ properlyBouGterneskys
opinion was not entitled to deference after finding good reasons that were suppaeriedtantial
evidence in the recor@Doc. 22 p. 7).

Both parties cite to 20 C.F.R. § 404.1527(c) which states the ALJ, in assigning weight to
medical opinions, must evaluate every medical opinion received. 20 C.F.R. § 404.1527(c).
Furthermore, the court must consider the following factors in determining thetwgeign to any
medical opinion: the examining and treating relationships, evidence in support eflieam
opinion, the consistency between a medical opinion and the record as a whole, and whether the
opinion was given by a specialist in the fidHl.

Plaintiff asserts the ALJ erred by assigning little weight to Chrerneskybecause his
opinion was in fact supported by clinical and diagnostic evidence and the opinions laasetbt

merely on subjective complaints noontradicted by other substantial evidence. 20 C.F.R. §
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404.1527(c)(2). Plaintiff claims this clinical and diagnostic evidence includadtifl having
injections, shoe inserts, and proper footwear with no considerable results, aaswetl
Cherneskis objective findings of plantar fasciitis and heel spui@oc. 21 p. 8). The
Commissioner contends that the opinion of a treating physician “may be discountedheshen
opinion is not well supported by medically acceptable clinical and laboratgryaditac techniques
or if the opinion is inconsistent with the record as a whole. 20 C.F.R. § 404.1527(c); 2BR 96
Crawford v. Comm’r of Soc. SeB863 F.3d 1155, 1159 (11th Cir. 200Bpillip v. Barnhart 357
F.3d at 1240-41.” (Doc. 17 at 11).

The Eleventh Circuit has held that the opinions of treating physicians should be given
substantial weight; unless good caagists to the contraryCrawford, 363 F.3d 1155, 1159 (11th
Cir. 2004)(emphasis added). “Good cause” to discount a treating physician’s opiniowbgists
the: “(1) treating physician’s opinion was not bolstered by the evidence; (2) ezidepported
contrary finding; or (3) treating physician’s opinion was conclusory or inconsistigh the
doctor’'s own medical records.” Miller v. Barnhart, 182 Fed. App’x. 959, 963 (11th Cir. 2006)
(quotingPhillips v. Barnhart 357 F.3d 1232, 1240-41 (11th Cir. 2004)).

In reaching his decision, the ALJ correctly reviewed althaf evidence on record and
providedgood reasosias to the weight he assigned the opinions ofdBernesky The ALJ found
that Dr. Cherneskis opinion was not entitled to deference dueht® lack of relevant evidence
supporting his opinion, its heavy reliance on Plaintiff's subjective complaimd, the
inconsistency with the record as a whole. (Tr. 27).

The medical evidence of record supporting Plaintiff's campé was the CT Scanken
in April 2008 finding a heel spur and swelling at the plantar aponeurosis leveltindia heel

spur and plantafasciitis As the ALJ determined these medical conditions can cause pain,
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however, there was evidence in the record indicating thatti#laimeporting of the pain was
exaggeratedDr. Cherneskywrote a letter that in his opinioRJaintiff can only stand fathirty to
forty-five (45) minutes due to Plaintiff's foot pain and Plaintiff had received imestiinserts and
proper shoes with “no considerable results.” (Tr. p. 264). Dr. Chernesky opined thaff letauidi
not work even part-time if the job involved standing on his feet.

The ALJ did not give great weight to Dr. Chernesky’s opinion finding that his opinion was
not consistent with the record as a whole, and Dr. Chernesky relied heavilynififBlaubjective
complaints. The ALJ noted that the other medical records shitnae®laintiff had no swelling;

did not limp; used no assistive device; could walk for 1 mile; could squat, walk on toes and heels
could perform a tandem gatead no difficulty standing from a sitting positiooguld walk
comfartably around the examination room; could walk 100 iie¢ihe office without limping; did

not use a cangndwas doing well wih exerciseDr. Chernesky’s opinion fails to support his
conclusion that Plaintiff could stand for only thirty to fofiye minutes. The ALJ determined

that Dr. Chernesky’s opinion is not supported by the record as a whole citing ttredieg and
non4reating physicians’ opinions. As stated above, the ALJ supported his decision not to give
great weight to Dr. Chernesky’s opinion based on citations to the re€orther, in Dr.
Krishnamurthy’s residual functional capacity assessnitiewfs found that Rintiff was capable

of performing basic work activities at a light exertional level. (Tr-468 The ALJ found this to

be consistent with the medical evidence provided by Dr. Martinez, Plaintifffegrcardiologist

who reported on more than one occasion following the onset date that Plaintiff had been doing
exceptionally well from a functional standpoint with exercise and experienced paytamt

limitations. (Tr. 317).
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Plaintiff also assertghatthe ALJ erred when he gadeference to Dr. Krishnamurthy’s
opinion overDr. Chernesky’s opinion Dr. Krishnamurthy the state medical examiner, did not
examine the Plaintiff but did review medical files and determined that Plaintiff is able to
stand/walk for sihours in an eighbhour work day and sit for stxours in an eighbiour work day.

(Tr. 469. Although generally a treatinghysician’sopinion is given more weight than a ron
examining doctor, there are factabould be considered in determining the weight given to
medicalopinions.See20 C.F.R. § 404.1527(c),(e)arrett v. Comm’r of Soc. Sed22 Fed App’x

869, 87274 (11th Cir. 2001) (Finding the ALJ was justified in giving more weight to- non
examining consultant’s opinions over those of a treating physician). Thaeesfanclude the
evidence provided to support the opinion, the consistency of the opinion with the record as a whole,
the examining and/or treating relationship, the doctors’ specialty, and atihersiSee20 C.F.R.

8 404.1527(c),(e). The ALJ found the opinionDof Krishnamurthyto be more consistent with
the recordhan Dr. Chernesky’s opinioregarding Plaintiff's lack of complaints in many of his
visits with Dr. Martinez as well as the several reports by Dr. Martinez statingl#atiff is doing
exceptionally well, even following the transient ischemic attack. (Tr, 319, 339, 39D2).
Thus, the ALJ did not ein his determination thddr. Krishnamurthis opinionshould be given
deference over Dr. Chernesky’s opinias it was consistent with the record as a whole and
supported by medical findingSee20 C.F.R. § 404.15Zc), (e); SSR 9®p.

Lastly, Plaintiff asserts that the ALJ failed to properly consider thmeotive specialties
of Dr. CherneskyDr. Martinez, and Dr. Krishnamurthy. (Doc. 21 p. 8jhe Commissioner has
stated that an ALJ, in considering weight given to any medical opinion, must cansidetber
of factors including the specialties of the doctors of record. 20 C.F.R. § 404.1SRP6e2p.

Here, the ALJ has stated that all of tihedical evidence was weighed in accordance with the
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requirements of SSR 9%, which wouldencompass all of the appropridéetors (Tr. 24). It is
not evident in the record that there is any evidence to the contrary. While 20 C.F.R. 404.2627(c)(5
doesstate that more weight is generally given to the opinion of a specialist in a cextthithie
opinion must still be found to be consistent with the rest of the record as a whole in order to be
given such deference. § 404.1527(c)(5); SS®PA he ALJfound that Dr. Chernesky’s opinion
was not consistent with the record and supported this decision with substantial @@identhe
record, therefore, the ALJ did not err in giving deference to Dr. Martinez’'s and D
Krishnamurthy’s opinions over Dr. Chernesky’s opinidierefore, the ALJ did not err in
considering the respective specialties of the doctors whom provided medical evalehce
opinions.

II. Conclusion

The ALJ’s decision in the instant case is supported by substantial evidéecalJdid
not errin his evaluation of Plaintiff's credibility and properly considered the amounteajht
given tothe medical evidenoan recordas well as Plaintiff’'s complaints of migraine headaches

IT IS HEREBY ORDERED:

1) Thefinal decision of the @mmissioner IAFFIRMED pursuanto 42 U.S.C. § 405(g)

of the Social Security Act.
2) The Clerk is directed to enter judgment for the Commissioner and close the case

DONE andORDERED in Fort Myers, Florida on January 13, 2014.

DOUGLAS N. FRXZIER
UNITED STATES MAGISTRATE JUDGE

Copies: All Parties of Record
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