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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
Robert Jalosinski, Case No. 2:13-cv-371
Plaintiff,

V. MEMORANDUM AND ORDER
Dorel Juvenile Group, Inc. d/b/a Cosco

Home and Office Products, and Costco

Wholesale Corporation,

Defendants.

This matter is before the Court on Dedants’ Motion for Atorney’s Fees and
Costs. For the reasons thatduw, the Court grants in pasind denies in part the Motion.
BACKGROUND

In this products-liability case, Robertldsinski sued Doreluvenile Group, Inc.,
doing business as Cosco Home and OfficedBcts, and Costco Wholesale Corporation
(collectively “Costco”) for injuy sustained while using aflegedly defective hand truck.

On April 18, 2013, Jalosiks filed the lawsuit in Flaoda state court. Costco
removed the case to this Court and answerééngthy discovery ensued. Then on
May 1, 2014, Costco served Jalosinski watlsettlement offer. He did not accept the
offer. After no dispositive-nteon practice but many contiances and a change of
Jalosinski’s counsel, the Court set theects trial to begiron April 14, 2015.

On the eve of trial, however, Jalosinfiled a notice of voluntary dismissal with

prejudice. The next morningpe submitted an amended versof that notice. Having
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held a hearing that day, ti@ourt accepted the notice, dissed the case with prejudice,
and directed the Cleito enter judgment.

On April 28, 2015, Costcmoved for attorney’s fees and costs expended since the
settlement offer under Fed. R. Civ. P. 544dyl Florida’s offer-of-judgment statute, Fla.
Stat. § 768.79.

DISCUSSION

Costco asks for attorney’s fees $¥3,089.75 and costs of $9,647.54 from

Jalosinski. The Court will address each request in turn.
A. Attorney’s Fees
Given that the Court has diversity jurisiibn over this caseapplies substantive

state law in diversity cases, Erie R.R. @0.Tompkins, 304 U.S64, 78 (1938); and

considers the recovery of attorney’s faasder Florida’s offer-of-judgment statute a

substantive matter for Erie purposes, Hatokvv. Diamond Aircrét Indus., Inc., 645

F.3d 1254, 1258 (11th Cir. 20111t will apply the offer-of-judgnent statute to decide
Costco’s request for attorney’s fees.
The offer-of-judgment statute allowas prevailing party to recover litigation
expenses from a losingarty who rejects a reasable settlement offer:
In any civil action for damages filed ithe courts of this state, if a
defendant files an offer of judgmewhich is not accepted by the plaintiff
within 30 days, the defendant shall &atitled to recover reasonable costs

and attorney'’s fees incurred by her amhi. . from the date of filing of the
offer if the judgment i®ne of no liability . . . .



Fla. Stat. § 768.79(1). Theasiite’s award of attorney’s fees operates as a sanction—to

penalize a litigant for unreasonabigfusing to settle a lawsuitSarkis v. Allstate Ins.

Co., 863 So. 2d 210, 218 (Fla. 2003).

When determining whether to awartloaney’s fees under the offer-of-judgment
statute, the Court makes two findings. &itee Court assesses whether the prevailing
party is entitled to attorney’tees by making an offer inompliance with the statute’s
requirements._See Fla. Stat. 8 768.79(1)-(B)he offer satisfiestiose requirements, the
Court must award attorney’s fees unless tlevgfing party made theffer in bad faith.

See id. 8§ 768.79(7)(a); see also McMahaioto, 311 F.3d 1077,083 (11th Cir. 2002)

(“If an offer satisfies the requirements of [Fitat.] § 768.79(1)-(6), . . . [tlhe sole basis
on which a court can disallow an entitlement toasrard of fees is iit determines that
[the] offer was not made in good faith.”lterations in original) (quotation omitted)).
Second, the Court examines whether the reqdesttorney’s fees are reasonable. See
Fla. Stat. 8 768.79(7)(b).

1. Entitlement

In opposing Costco’s entitlement to atteyis fees, Jalosinski does not dispute
that Costco’s offer compliedith the offer-of-judgment statute’s requirements or that
Costco made the offer in good faith. Rather, he attack<turt's authority to award
any attorney’s fees under thatsite for two unavailing reasons.

First, Jalosinski argues that the Colatks jurisdiction to aard attorney’s fees
because the Court dismissed the case thadClerk entered judgment. The Court’s

failure to retain jurisdiction after dismidsand the Clerk’s closing of the file after
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judgment, according to Jalosinski, divested the Court of jurisdiction. But the Court may
rule on a timely motion for attney’s fees related to a ptieusly entered judgment. See
Fed. R. Civ. P. 54(d)(2)(A)-(B) (“A claim foattorney’s fees and related nontaxable
expenses must be made by motion . . .laer than 14 daysfter the entry of
judgment.”). And because Costco has madanely motion, the Court may decide the

Motion here. The two cases that Jalosifskges this argument pAnago Franchising,

Inc. v. Shaz, LLC, 677 F.3t272, 1275-81 (11th Cir. 2012nd De Varona v. Discount

Auto Parts, LLC, 935 F. Sup@d 1335, 1340-48 (S.D. Fla. 2B), have no force as those

cases concerned a federal court’s lack oggliction to enforce gettlement agreement—
which raises a separate breach-of-contraspude for state-court adjudication in cases
lacking diversity jurisdiction—after the pas filed a stipulation of dismissal with
prejudice and the court did not ret@misdiction over the agreement.

Second, Jalosinski argues that the Cmay not award attorney’s fees because he
voluntarily dismissed the case with prejudicdn making that argument, he cites

primarily to this Court’s opinion in Murdock Yrudential Insurancgo. of America, 154

F.R.D. 271 (M.D. Fla. 1994), which explainedithvhile an “award o#ttorney’s fees is
often made when a plaintiff dismisses action without prejudice,” that award has
“almost never been” given when the plaint¥bluntarily dismisse[k[the] lawsuit with
prejudice.” _Id. at 273. Jalosinski ignoréswever, the next sentam of Murdock, which
qualifies the previous sentence: an “awardatbbrney’s fees ira voluntarily dismissed
lawsuit with prejudice is only appropriate whigrere is independent statutory authority to

support” the award. _Id. The offer-of-jgmhent statute provides that independent
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statutory authority here. See also MX Invsg. v. Crawford, 70(50. 2d 640, 642 (Fla.

1997) (concluding that a voluntary dismissalwprejudice serves asbasis for an award
of attorney’s fees under the offer-of-judgmstdtute). And in the face of that authority,
the Court sees no other reason why Cosimold not recover attoey’s fees despite
Jalosinski’'s voluntary dismissal with prejudice.

Because neither of Jalosinski’s argumemdse merit, and hdoes not otherwise
challenge the grounds of Costco’s requiest attorney’s feesCostco is entitled to
attorney’s fees under the offer-of-judgment#iat so long as those fees are reasonable.

2. Reasonableness

When examining the reasonableness ak@uest for attorney’s fees under the

offer-of-judgment statute, the Court uses lindestar method._See Fl. Patient's Comp.

Fund v. Rowe, 472 So. 2d 1146150 (Fla. 1985). The los&ar approach multiplies the

reasonable billed hours by a reasonable lgowmte. Normanv. Hous. Auth. of

Montgomery, 836 F.2d 1292, 1299 (11th Qi®88). The party sewlg attorney’s fees
bears the burden of “docuntarg the appropriate hours and hourly rates.” Id. at 1303
(citation omitted). After calculating the lostar, the Court also considers statutory
factors such as merits, novelty, and compleaityhe claims and the length, fairness, and
impact of the settlement process. Fla..Sat68.79(7)(b). Ultimaly, the Court retains
discretion to impose a reasonable attorney’s fee award based on the facts of each case.
Rowe, 472 So. 2d at 1150.

Costco has submitted twodarations by lead counsel and multiple billing records

to support its request for attorney’s fads$73,089.75. (See Judge Decl. (Docket No.
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104, Ex. B) 1-15; Ric®ecl. (Docket No. 104, Ex. C)37.) Those documents show that
Costco seeks reimbursement foegh particular attorney’s fees:

Costco’s Requested Attorney’s Fees

Attorney Billed Hours Hourly Rate Fees
Jonathan Judge 62.5 $500 $31,250
Davin Reust 245 $300 $7,350
H. Hamilton Rice Il 31.4 $190 $5,966
Katherine Mikel 20.5 $160 $3,280
Debra Tenbrook (paralegal) 52 $100 $520
Debra Moran (paralegal) 86.75 $285 $24,723.75
Total 230.85 $73,089.75

a. Reasonable Billed Hours

The first part of the lodestar equmti requires the Court to determine the
reasonableness of the billed hours. In clagnattorney’s fees foa certain number of
billed hours, a party must have exerciseiliffy judgment.” Norman, 836 F.2d at 1301
(quotation omitted). Put diffendly, the party should include those hours that would be
“reasonable to bill to a client” but excludeethours that are “excessive, redundant, or
otherwise unnecessary.” Id. (quotation omittedhe party must have kept records to
show “the time spent . . . atide general subject matter of the time expenditures sought.”
Id. at 1303.

The Court has reviewed the hours billeg Costco’s attoreys and finds them
reasonable. Costco has included relativeliaiterl billing entries for a wide range of

tasks that clients would normally pay forview of expert materials and court orders,

advice about settlement negotmeis, conferences to updatee thlient, drafting of trial



materials, and attendance at depositions awndt proceedings. (@dlge Decl. 4-15; Rice
Decl. 4-37.) And it has excluded nearly @kcessive or redundant billing entries for
consultation between counsel of separate firms, duplication of tasks between those
counsel, and travel expenses. (Judge D2@; Rice Decl. 2-3.) Though Costco’s
attorneys spent slightly motene on certain matters thahe Court would expect—for
example, in their preparatiasf jury instructions—the Coticannot say that those time
expenditures were patently weuessary. Further, Jalosinski has not lodged any specific
objections to the billing entries. The recerdvailable to the Court demonstrate that
Costco has exercised reasonable ijoegt in its billed-hour submissions.
b. Reasonable Hourly Rate

The second part of the lodestar dgra requires the Court to determine the
reasonableness of the hourly rates. A reddenlaourly rate is “the prevailing market
rate in the relevant legal community femilar services by lawyers of reasonably

comparable skills, exp@mce, and reputation.” Norman,8B.2d at 1299.The relevant

legal community is the area where the caspeisding. _Am. Civil Liberties Union v.

Barnes, 168 F.3d 423, 437 (1%ir. 1999). To establish th#te requested hourly rate is

in line with the prevailing mast rate, the party seeking atiey’s fees must “producle]

satisfactory evidence” that “speakie rates actually billed anghid in similar lawsuits.”

Norman, 836 F.2d at2D9. Unsatisfactory evidence indes a mere “affidavit of the

attorney performing the work” ayeneral “[tlestimony that a given fee is reasonable.” Id.
Along with its hourly rate submissions, Costco has presented nothing but

unsatisfactory evidence. In its declavas, it has described the experience of its
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attorneys. Jonathan Judgeh)o served as national trial wosel and billed at a rate of
$500 per hour, is a partner at Schiff HardlLP and has “praated product liability
defense full-time on a national basis.” (Judiyel. 1-2.) Davin Reust, who billed at a
rate of $300 per hour, is Judge’s “highlyperienced associate.” (Judge Decl. 2.)
H. Hamilton Rice Ill, who served dscal counsel and billed atrate of $190 per hour, is
a shareholder at Bush Graziano Rice & Ptaf@\ and has “tried a number of cases to
verdict in Florida.” (Rice Decl. 1-2.) Kathee Mikel, who billed ata rate of $160 per
hour, is Rice’s “highly-experienced associatéld.) Finally, the Couris told that these
rates “are reasonable and customary” for woyrlsimilar law firms. (Judge Decl. 2; Rice
Decl. 2.) But other than &se self-serving and conclugodeclarations, Costco has
produced no direct evidence of hourly rates charged ilasicases or opinion evidence
of reasonable rates.

Left without the benefit of probative ewdce, the Court must rely on “its own
knowledge and experience” to adear the reasonable hourly ratef Costco’sattorneys.
Norman, 836 F.2d at 1308yotation omitted). The relevale@igal community is the bar
in Fort Myers, Florida. This Court has ttiseveral products-liabilitgases in that area
with national and local counsel of comparatriedentials to this s&’s attorneys and has
become familiar with the hourly rates chaige those cases. Based on that knowledge
and experience, the Caurelieves that the hourly ratedled by Rice and Mikel, $190
and $160 per hour respectiyeleflect the prevailing market rates in Fort Myers for
similar legal services. Though the hourlyesabilled by Judge arljeust may represent

the prevailing market rates in other parts @& tountry, they far sugss the rates in Fort
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Myers and are therefore unreasonable. Seaehkiat v. Graco Children’s Prods., Inc.,

No. 2:4-cv-252, 2005VL 1459409, at *1 (M.D. Fla. June 20, 2005) (aligning national
counsel’s hourly rate with locabunsel’s hourly rate to reftt the prevailing market rate
of Fort Myers, Florida). That said, the @brecognizes that Rice and Mikel served as
local counsel and Judge and Reust as natmmalsel, and that the latter’s representation
in the case may have been more extentsiam the former’'s. The Court reduces the
hourly rate of Judge to $200 pgeour and Reust to $170 per hour.
C. ParalegalFees

As part of its request for attorneyfses, Costco seeks reimbursement for fees

generated by its paralegalsThe Court may award feesrfavork done by paralegals,

however, “only when they perform work tggailly done by lawyers.” Kearney v. Auto-

Owners Ins. Co., 713 F. Supp. 2d 136978 3M.D. Fla. 2010) (citing Jean v. Nelson,

863 F.2d 759, 778 (14tCir. 1988)). Costco’s requested paralegal fees are for time spent
on internal management of documentschkating of party filings, arrangement of
schedules, and administrativeeparation of trial materials.(Judge Decl. 4-15; Rice
Decl. 4-37.) Even though that work wasdoubtedly important to Costco’s ability to
defend this case, it is not wothat an attorney would typically do and thus does not
gualify as reimbursable attorney’s fees.
d. Statutory Factors

Having calculated the lodestar, the Gowould usually consider the additional

factors set forth in the offer-of-judgment statutSee Fla. Stat. 8 768.79(7)(b). But the

Court cannot perform that inquiry here. ddese the parties engaged in no dispositive-
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motion practice, have not apprised the Court of the details of their settlement
negotiations, and did not take the case to trial, the record isddet@ny indication
about the likelihoodof success of Jalosinski's claims or the relative equities of the
settlement process. The Coddes note, however, that thearded attorney’s fees serve
the overall policy of the offer-of-judgment sige: to penalize Jalasski for unreasonably
refusing to accept Costcosettlement offer.See Sark@§3 So. 2d at 218. Jalosinski’'s
last-minute dismissal of the lawsuit stad the Court's and Costco’'s time and
resources—much of which couldveabeen avoided if Jalosinski had accepted the offer.

In summary, the CourtiWwaward Costco these reasonable attorney’s fees:

The Court’'s Awarded Attorney’s Fees

Attorney Billed Hours Hourly Rate Fees
Jonathan Judge 62.5 $200 $12,500
Davin Reust 245 $170 $4,165
H. Hamilton Rice Il 314 $190 $5,966
Katherine Mikel 20.5 $160 $3,280
Total 138.9 $25,911

Finally, Costco seeks prgjgment interest on this and of attorney’s fees.
Florida law grants a prevailing party prejudgm interest on attoay’s fees “from the

date the entitlement to attorney fees is fixe@Quality Engineerednstallation, Inc. v.

Higley S., Inc., 670 So. 2d 929, 930-31 (F1896). The offer-of-judgment statute fixes

that date at the point whem qualifying offer is made a@na qualifying judgment is

entered._Lorillard Tobacco Cw. French, 12 So. 3d 786, 78la. Dist. Ct. App. 2009).
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Both of those events had occurred hése April 14, 2015. Costco is entitled to
prejudgment interest on the awardattiorney’s fees from that date.
B. Costs

While the recovery of attorney’s feaader the offer-of-judgment statute presents
a substantive matter for state law, the recpwa costs under that statute does not

similarly raise a substantive issue. KegrmeAuto-Owners InsCo., No. 8:6-cv-00595,

2010 WL 3062420, at *2 (M.Ckla. Aug. 4, 2010). Thefler-of-judgment statute leaves
unchanged the “traditional ruléhat the recovery of costs presents a procedural matter
for federal law. _Id. The Guot will therefore apply federdhw, and not Florida’s offer-
of-judgment statute, to decidsostco’s request for costs.

Under federal law, a prevailing party magcover costs from a losing party. Fed.
R. Civ. P. 54(d)(1). But absent authority rfroa federal statute, rule, or court order,
recoverable costs are limited to the narrow rasfigenumerated itenissted in 28 U.S.C.

§ 1920. _Crawford Fitting Co. v. J.T. Gituis, Inc., 482 U.S. 437, 441, 445 (1987).

Section 1920 allows the Courttiax only the following costs:
(1) fees of the clerk and marshal;

(2) fees for printed or electronicallgecorded transcripts necessarily
obtained for use in the case;

(83) fees and disbursements for printing and witnesses;
(4) fees for exemplification and the costs of making copies of any
materials where the copies arecessarily obtained for use in the

case,

(5) docket fees under semti 1923 of this title; and
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(6) compensation of court appointed experts, compensation of
interpreters, and salaries, feesxpenses, and costs of special
interpretation services undgection 1828 of this title.

As with its request for attorney’sds, Costco has proed specific expense
records to supports its request for cost$@647.54. (Sedudge Decl. 3, 16-19; Rice
Decl. 2, 4-37.) Of that total request, Cosseeks reimbursement of $8,390.84 in expert-
witness, or “investigative,” expenses; 54826 in printing, scanning, and copying
expenses; $374.16 in onlinegld research charges; andl$3 in telephone, fax, and
delivery charges. (Id.) Costco also submitidalll of costs, seekmto recoup $2,865.34
in clerk, transcript, printing, witness, asdpying fees. (See Bill of Costs (Docket No.
103).)

The requested costs—beyond those soungite bill of costs—are not recoverable

under 8 1920. Expenses forpert witnesses fall outsidedtcosts that 8§ 1920 permits.

Duckworth v. Whisenant, 97 F.3d 1393, 1399 (11th €996). Costco has offered no

explanation for why the copying and relateghenses were “necessarily obtained for use

in the case.” 28 U.S.C. § 1920(4); see &sB.0.C. v. W&O.Inc., 213 F.3d 600, 623

(11th Cir. 2000). And § 1920 simply does moicompass charges incurred for research
and communication purposes.
In consequence, the Court will not téxe costs that Costcrequests in this

Motion.
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CONCLUSION

Costco is entitled to an and of reasonable attorneyfses under Florida’s offer-

of-judgment statute. But it is not entitled @otaxation of the requested costs under 28

U.S.C. § 1920. AccordinglyT IS HEREBY ORDERED that:

1. Costco’s Motion for Attorney’'scees and Costs (Docket No. 104) is

GRANTED in part andDENIED in part ; and

2. Costco is awarded attorney’s feds$25,911, and prejgpnent interest on

that award from April 142015, against Jalosinski.

Dated: July 16, 2015 s/ Paul A. Magnuson
Faul A. Magnuson
United States District Court Judge
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