Clark v. Ashland, Inc. Doc. 249

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
NOEL D. CLARK, JR., individually,
Plaintiff,
V. Case No: 2:13¢cv-794+tM-29MRM
HERCULES INC.,

Defendant
/

ORDER

Pending before th€ourt is Defendant Hercules lie(*Hercules”) Motion to Compel
Discovery Responses from Plaintiff and for a Case Management Confeberce47) filed on
May 19, 2017.Plaintiff, proceedingoro se filed a response (Doc. 248) on May 31, 2017. This
matter is ripe for review.

In its Motion, Defendanseeks an order (1) compelling Plaintith provide full and
complete answet¢o Defendant’'s amended First Set nfdrrogatories and (2) “scheduling a
case management conference to address the matters concerning the scope aofd timing
discovery that have arisen in connection iRhaintiff’'s] non-compliance with his discovery
obligations.” (Doc. 247 at 1)The Court addresses each issue below.

l. Defendant’s Interrogatories

A. Legal Standard

Fed. R. Civ. P. 26(b)(1), as amended effective December 1, 2015, governs the scope of
discovery in civil cases. The rule states that generally:

Parties may obtain discovery regarding any nonprivileged matter tie&vant to

any party’s claim or defense and proportional to the needs of the @as&dering

the importance of the issues at stake in the action, the amount in controversy, the
parties’ relative access to relevant information, the parties’ resources, the
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importance of the discovery in resolving the issues, and whether the burden or

expense of the proposed discovery outweighs its likely benefit. Information within

this scope of discovery need not be admissible in evidence to be discoverable.
Fed. R. Civ. P. 26(b)(1) (emphasis added). A party may file a motion to compel discovery
pursuant to Fed. R. Civ. P. 37(a). Rulings on motions to compel discovery under Rule 37(a) are
committed to the sound discretion of the trial co@&e NetJets Aviation, Inc. v. Peter Sleiman
Dev. Grp., LLC No. 3:10ev-483-J-32MCR, 2011 WL 6780879, at *2 (M.D. Fla. Dec. 27, 2011)
(citing Commercial Union Ins. Co. v. Westrop@&0 F.2d 729, 731 (11th Cir. 1984)).

Notably, “[tlhe recent changes to the Federal Rules of Civil Procedure (ioypartiRule
26), although substantive and substantial, do not change the definition of releVaises.”
Erectors, Inc. v. AIM Steel Int'l, Inc312 F.R.D. 673, 676 n.4 (S.D. Ga. 2016). The scope of
permissible, relevant discovery is determined by the parties’ claims aksdsefChudasama v.
Mazda Motor Corp.123 F.3d 1353, 1368 n.37 (11th Cir. 1997). The proponent of a motion to
compel discovery bears the initial burden of proving that the information soughtesntele
Bright v. Frix, No. 8:12ev-1163-T-35MAP, 2016 WL 1011441, at *1 (M.D. Fla. Jan. 22, 2016).
“Evidence is relevant if it has any tendency to make the existence of any fact oueocseq
more or less probable than it would be without the evidenGerizalez v. ETourandTravel, Inc.
No. 6:13€v-827-0rl-36TBS, 2014 WL 1250034, at *2 (M.D. Fla. Mar. 26, 2014) (citimgted
States v. Caper§08 F.3d 1286, 1308 (11th Cir. 2013)).

With regard to the proportionality requirement of amended Fed. R. Civ. P. 26(b)(1), the
advisory committee notes explain:

The present amendment restores the proportionalttyrfs to their original place

in defining the scope of discovery. This change reinforces the Rule 26(g}iobliga

of the parties to consider these factors in making discovery requegtsnses, or

objections. Restoring the proportionality calculattonRule 26(b)(1) does not

change the existing responsibilities of the court and the parties to consider
proportionality, andhe change does not place on the party seeking discovery the



burden of addressing all proportionality considerationdNor is the change

intended to permit the opposing party to refuse discovery simply by making a

boilerplate objection that it is not proportionalThe parties and the court have a

collective responsibility to consider the proportionality of all discovery and

consider it in resolving discovery disputes.

... A party claiming undue burden or expense ordinarily has far better information

— perhaps the only informatioawith respect to that part of the determination. A

party claiming that a request is important toohes the issues should be able to

explain the ways in which the underlying information bears on the issues as that

party understands them. The court’s responsibilising all the information

provided by the partiess to consider these and all the otfaators in reaching

casespecific determination of the appropriate scope of discovery
Fed. R. Civ. P. 26 advisory committee’s note to 2015 amendment (emphasis seldadyp
Sibley v. Choice Hotels Inf'No. CV 14-634 (JS)(AYS), 2015 WL 9413101, at *2 (E.D.N.Y.
Dec. 22, 2015) (discussing the 2015 amendme@tg); v. State Farm Mut. Auto. Ins., C812
F.R.D. 459, 463-469 (N.D. Tex. 2015) (santégrrera-Velazquez v. Plantation Sweets, JiND.
CV614-127, 2016 WL 183058, at *4 n.6 (S.D. Ga. Jan. 14, 2016) (s¥aiggsi v. Solow
Mgmt. Corp, No. 11CIV5088RMBHBP, 2016 WL 616386, at *14 (S.D.N.Y. Feb. 16, 2016)
(same).

Applying these standards and principles, the Court addresses the merits ofi¢lsé part
outstanding discovery disputes below.

B. Analysis

The Court notes that this action arises out of an alleged pollutant contamination of real
property in DeSoto County, Florida now owned by Plaintiff Noel D. Cla8BeeDoc. 243).
Previously in this action, on February 3, 2017, the Honorable Johedle &ntered an Opinion
and Order (Doc. 242) dismissing all counts against all Defendants except Canatl/lagainst

Defendant Hercules(ld. at 51). The Court entered a Modified Fourth Amended Complaint

(Doc. 243) on February 3, 2017. Defenddatcules filed its Amended Answer to Plaintiff's



Fourth Amended Complaint (Doc. 246) on February 22, 2017. These documents set forth the
remaining claims and defenses in this litigation.

Defendant’s outstanding discovery requesltate to its Interrogatees Nos.1-2, 5-10,
12, 15, 22-23, 25-28, 40, and 43-45. The Court willyaeaeach of Defendantutstanding
interrogatoriesand the parties’ arguments as to eathyrn below.

Interrogatory No. 1

Defendant’dnterrogatory No. Xequests that Plaintiff “[ijdentify all oral and written
communications between you and artlger person or entity concerning the claims or defenses
asserted inthis action” (Doc. 247 at 3).

Plaintiff's writtenresponse to this interrogatomas “[mjoot questiori. (Doc. 2472 at
1).

In support of its Motion to CompedDhefendant argues thalinterrogatory no. 1 goes
directly to Clark’s claims and defenses in this matteis by definition not ‘moot,as Clark
contends, and must be answeltedd. at 7).

Plaintiff's response to Defendant’s Motion states that Interrogatory No. 1 “[v]iolates
Federal rules limitingdercules to 25. Also is ambiguous and not designated as to which
collective Defendant was propounding Interrogatory # 1.” (Doc. 248 at 2).

As an initial méter, the Courhotes that the partiggeviousy haddiscovery disputes
regarding theaumber of interrogatories Defendants may propoudpecifically, Plaintiff
previously filed his Motion to Strike Hercules Defendants [sic] First Skttefrogatorieso
Plaintiff Clark (Doc. 232-2), which the Court construed as a motion for protective ofk. (
Doc. 239 at 3). Plaintiff argued that the number of interrogatories propounded loygl&dke

Ashland Inc. and Herculesxceeded the amount allowed by Fed. R. Civ. P. 33(a). (Doc. 232-2



at 1). After review, he Court found that, with subparts, Defendants Ashlard aimdHercules
served interrogatories well in excess of the fifty (50) they are alldyeRule when combined.
(Doc. 239 at 3). Despite this ruling, the Court allowed Defendants Ashiandnd Hercule®
propound new interragories to Plaintiff that compliedith Fed. R. Civ. P. 33(a) within thirty
(30) days from the date of that Ordeld.). Plaintiff's responses to any namterrogatoies
were notdue, however, until thirty (30) days after discovery resumed in this casemustize
Court’s October 27, 2016 Order (Doc. 237)d.)(*

In light of that Order, on December 21, 2016, Hercules and former defendants Ashland,
Inc., Tim Hasstt, and Carolyn Cooper served additional Interrogatories. (Doc. 247 at 2).
Defendant states thatlthough they were allowed one hundred (100) interrogatories when
combined, they only served forfie (45) interrogatories.lq.). Defendant Herculestates that
Plaintiff failed to serve responses to theerrogatories (Id.).

After this time, Defendant notes that, on February 3, 2017, the Court dismissed all other
Defendants except Herculedd.]. Defendant states that, on March 21, 2017 citixeed belated
responses to twentynee (23) interrogatories selected at the sole discretion of Plaihdiffat (

3). Defendant states that it then sent a letter to Plaintiff acknowledging that inhpamaontain
twenty-five (25) interrogatoriesbutDefendant rejecteRlaintiff’s “attempt to dictatewhich
twenty-five (25) interrogatories it would maintainld(). Defendant states that it expressly
withdrew several interrogatories and identified only twenty (20) intetooiga to which

responses or supplemental responses are sfvsaghPlaintiff. (d.).

! The October 27, 2016 Order heltli discovery in abeyander a period of ninety (90)ays.

(Doc. 237 at 2). The Court further stated that “[i]f the presiding Districtelhdg not resolved

the pending Motions to Dismiss (Docs. 196, 213, 214, and 215) by the expiration of the ninety
(90) day period, then Defendants may file an appropriate motion seeking to hold discovery in
abeyance for an additional appropriate period of tinfl. at 23).



In response, Plaintiff contests Defendant’s assertions. (Doc. 248) atSpecifically,
Plaintiff argues that “[the Court stayed all discovery until its ruliagd Order on all motions to
dismss” (Id. at 1). Plaintiff argues that “fip Defendants collectively filddterrogatories that
were prematurely filed and became a claalation of Federal rules after the coyde] Order
dismissing all othe collective Defendants and the disagvstay was lifted leavingnly
Hercules In¢. (Id.). Plaintiff argues thdtHercules is allowed 25 answers total pursuant to
Federal Rules” and that “Defendafd&] conveniently leaves plaintiffsic] answerdo
Interrogatories 14 thru 35 off theiixhibit B.” (Id. at 1-2). Plaintiff argues thatHercules is the
party violating Federal rules” and tH&laintiff was awaiting a propermended set of
Interrogatories that did not timely come anatémnply|[sic] did answer 25 questioris(ld. at 2).

Upon review, contrary to Plaintiff's assertion, the Court did not stay discovery but
rather, held all discovery in abeyance for a period of ninety (90) days pendhgiossof
DefendantspendingMotions to DismisgDocs. 196, 213, 214, and 215pPoc. 237 at 2-3).

The Courtstated that Defendatould file an additional motion at the expiration of the ninety
(90) days to continue to hold discovery in abeyantgk.at 3). While Defendants filed an
additional Motion to Hold Discovery in Abeyance Pending Resolution of Dispositive Motions
(Doc. 40), the Coumtltimatelydeniedthat Motion as moot because Judge Steele entered his
Opinion and Order resolving the motions tendiss (Doc. 244). Thus, discovery resumed at
the end of the ninety (90) dagriodoutlined in the October 27, 2016 Order (Doc. 23Me

ninety (90) day period expired on January 25, 2017. Pursuant to the Order granting Blaintiff’
motion for a protective OrdelRlaintiff was required to respond to Defendamt&rrogatories

thirty (30) days aftediscovery resumed. (Doc. 239 at Jhirty (30) days aftedanuary 25,



2017 was February 24, 2017. Plaintiff, however, did not respond to the interrogatories until
March 21, 2017. (Doc. 247 at 2).

Despite what appears to lage responset® theinterrogatoriesPlaintiff stateghat he
was “awaiting a proper amended set of Interrogatories that did not tioraly @nd to comply
[sic] did answer 25 questions.Td(). The Court agrees with Plaintiff thaifter the other
Defendants were dismissddercules should have servaa anended set of interrogatories. Not
doing so substantially contributed to the present probléhhe time allthe other Defendants
were dismissedorty-five (45) interrogatories were outstanding, whickagally more than the
twenty-five (25) interrogatories Defendant Hercules could maintain on its 8gsf-ed. R. Civ.
P. 33(a). Moreovert is clear that Platiff specifically contests Defendantassertion that
Plaintiff selfselectedwenty-three (23)of the interrogatorie® answer (Doc. 248 at 2).
Specifically, Plaintiff states that “Defendants [sic] conveniently leavestpfai[sic] answers to
Interrogatories 14 thru 35 off their Exhibit B.1d(at 1-2). ThusPlaintiff impliesthat he
actually served answets all forty-five (45) interrogéoriespropoundedo him. (See id).

Nonetheless,\en if Plaintiff has alreadgerved answers for dbrty-five (45)
interrogatoriesthe Court may grant Defendant leave to servetaaail interrogatoriesSeeFed.
R. Civ. P. 33(a)(1). Furthermore, it is clear that Defendant conRlaasiff's responses are
incomplete. Upon review, the Court finds that addressing the merits of Defendatits kb
Compel — instead of addressiwbether Defendargropoundednterrogatories in excef the
amount allowed by Rule — is beneficial for the parties and the Court. Thus, to the extent
necessarythe Courtexpresslyoverrules Plaintiff's objectiosiregarding anyiolation by
Defendant thathe amount ointerrogatoriest propoundediolates the twentyfive (25)

interrogatory limit. Stated differently, even if any of Defendant’s interrogatories may be



considered in excess of the tweffitye (25) interrogatories llowed by Rule, the Court expressly
permits those interrogatories here

Turning to the substantive issues raised by the paetgsding Interrogatory No, lipon
review,the Court agrees with Defendant that Interrogatory Ngoés directly to Clark’s aims
and defenses in this mattand, therefore, is not mootS¢eDoc. 247 at 7).Specifically
Defendant is seeking communications between Plaintiff and any other peeded telthe
claims and defenses in this action. (Doc. 247 at 3). ifitagogatoryis certainlywithin the
scope ofdiscovery because it specifically seak®rmation pertainingo the parties’ claims and
defenses.SeeChudasamal23 F.3cat 1368 n.37.

Furthemore,while Plaintiff argues that Defendantigerrogatoryis ambiguous because
theinterrogatorywas “not designated as to which collective Defendant was propouin(ag.
248 at 2), the Court notes ttliaeinterrogatoryseeks information concerning communications
between Plaintifand any other person or @gtconcerning the claims or defenses asserted in
this action (Doc. 247 at 3). The interrogatory does not appear lionided to any particular
Defendant.(See id. Regardlessonly Defendant Hercules remains. Thus, the ogryaining
Defendant propounding theterrogatoryis Hercules.

As a final matterwhile Plaintiff argues that this interrogatoigymoot, the Court notes
thathis claims against Hercules remain. Thus, the communications Planatyfhavehad with
any persomegardinghis survivngclaims and defensegjainstDefendant Hercules remain
relevant.

In sum, the Court overrulddaintiff's objectionsand grants Defendant’s Motion on this
ground. Plaintiff mustserve a supplemental writt@answerto Interrogatory No. that complies

fully with Fed. R. Civ. P. 33(b)(3)+e., Plaintiff mustseparatelyad fully answer the



Interrogatory in writing andinder oath no later than fourteen (14) days from the date of this
Order.

Interrogatory No. 2

Defendant’dnterrogatory No. 3tates, “[if you contend that any party tadhaction has
made an admissionith regard to the subject matter of this litigation, identify eadimission
and the party making it.” (Doc. 247 a#3}-

Defendant states in its motion that Plaintiff gave no resprtbés interrogatory (Id. at
4). Areview of the exhibit attached to Defendant’s Motion, howeskows that Plaintiff gave
the following response “[lllegible] stated to Judge [illegible] that Hercot¢gjualified to do
any environmental work themsetsand was require hire a qualified contractp} Document
alreadyfiled in evidence shows Hercules liable.” (Doc. 247-2 at 1).

While Defendant contends that Plaintiff should be compelled to respond, upon review, it
appears that Plaintiff has, in fact, responded toitiésrogatory Defendant made no argument
regarding the sufficiency of this response. As such, Defendant’s Motion isl denie
InterrogatoryNo. 2.

Interrogatory No. 5

Defendant’dnterrogatory No. States “[ijdentify any evidence you claim has been
destroyed or spoliatéd.(Doc. 247 at 4).

Plaintiff's response was “filed in case.” (Doc. 2274t 1).

Defendant argues thalnterrogatory no. 5, seeks the factual bases for Gapécific
allegation in thgModified Fourth Amended Complaint] that Hercules destroyed or spoliated
evidencé€. (Doc. 247 at 7 (citing Doc. 243 §t128)) Defendant argues that Plaintff'cryptic

response,[fliled in case) is inappropiate and mushbe supplemented.”ld.).



In responding to Defendant’s Motion, Plaintiff only states that Interrog&torys wa
“[a]nswered.” (Doc248 at 2).

Upon review, the Court finds that Plaintiff's response is insufficient. Eveleifast
information is “filed in case,Fed. R. Civ. P. 3®)(3) requires that “[&ch interrogatory must, to
the extent it is not objected to, be answered separately dandhfulriting under oathi. As a
result, Plaintiff is required to answire interrogatoryin writing, “separately and fully” even if
he has already provided the same information elsewls®e.id.Here, Plaintiff has not done so.
(SeeDoc. 247-2 at 1). Thus, Defendant’s Motion is granted as to this interrogdtamtiff
must serve supplementalvritten answeto Defendant’dnterrogatory No. $hat complies with
Fed. R. Civ. P. 33(b)(3) no later than fourteen (14) days fromateead this Order

Interrogatory No. 6

Defendant'dnterrogatory No. &tates “[ijentify all doctors or other hehlor medical
professionals yohave seen since 1991 and for each, provide a HIBémApliantauthorization
to obtain all medicals records fm1991 to the present.” (Doc. 247 at 4).

As with Interrogatory No. 5, the resporBaintiff servedDefendanstatedfiled in
cas€’ (Doc. 247-2 at 1).

In support of its MotionDefendant states thaliterrogatory no. 6 seeks information
concerning Clark’s health care providers and seeks HiEdwpliant authorizations.” (Doc.
247 at 7). Defendant argues that “the plain language of the statute uporalvbfdBlark’s
claims are based” prohibits recovery of personal injuriks.a 8 (citingFla. Stat. 8§
376.031(5)). Nonetheless, because Plaintiff “has attempted to place his health squerslg at
in this matter by asserting that he is entitled to damagésda@ileged personal injuries,”

Defendant arguethat“interrogatory no. 6 goes to the heart of his claim and needs to be

10



responded to substantively, including with the provision of the requested HIPAA aationsz
for the relase of Clark’s medical records.id(at 7-9).

In response, Plaintiff contends thaterrogatory No. 6 has lea“[a] nswered. (Doc. 248
at 1). Alternatively, Plaintiff states that “the same objections tev#uld clearly apply and
Defendants have not attached any HIFBWns as exhibits for Hercules as sole Defendants as
none have been presented to Plaintifid.)( Further, Plaintiff indicates that he is fact,still
seeking damages for personal injuriegl. &t 34; see alsdoc. 2474 at2).

Upon review, for the same reasons stated above as to Interrogatory No. 1, the Court
overrules Plaintiff’'s objections as to the amount of interrogatorieshaambiguityof the
propounding DefendantAdditionally, while Defendant contends that Plaintiff’'s claims for
personal injuries are improper given the governing law, those claims have malisreessed
from this action and Plaintiff is still seeking damages related to those claims. The Court
declines to addresen a discovery motionyhetherPlaintiff's claims for damages are proper
under the governing lawAt this point, because Plaintiffdaims fordamages fopersonal
injury have not been dismissed, theormationDefendant seek®garding Plaintiff'sdoctors
andother health or medical professionals, andntieglical records relating to thogeoviders,are
relevant to Plaintiff's claims in thisase Because that information is relevants subject to
discovery. See Chudasama?23 F.3d at 1368 n.37.

Furthermoreupon review oPlaintiff's responseo Interrogatory No. 6, the Court finds
that Plaintiff's respons#iled in case” is insufficiat to answer theterrogatory Pursuant to
Fed. R. Civ. P. 33(b)(3Plaintiff must answemterrogatoryNo. 6 separately ahfully in writing

under oath. Here, Plaintiff has not done so. (Doc. 247-2 at 1).
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Accordingly, Defendant’s Motion is grantedtasthisinterrogatory. Plaintifinust serve
a supplemental, written answer to Defendant’s Interrogatory No. 6 no latdothiéeen (14)
days from the date of this Order. Additionalgcause it is unclear whether Defendant actually
provided a HIPAA athorizationto Plaintiff, the Court will require Defendant to send to Plaintiff
new HIPAA authorization forigs). Plaintiff must sign the for(s) and provide the form(s) to
Defendant with his supplemental, written ansamernterrogatory No. &o thatDefendant may
obtain anyrecords related tBlaintiff's response.

Interrogatory No. 7

Defendant’dnterrogatory No. fequestshat Plaintiff“[s]tate all bases for your
allegation n paragraph 18 of the Complaint that ‘from 1972 to 1#¥&cules “intentonally
violat[ed] Florida State and Florida Environmental Lawgoc. 247 at 4).

In response to thiaterrogatory, Plaintiff wrote “[edch day from 1972 thru [ditoday is
a separate dischargmlation of state and federal environmental larso brainer)” (Doc. 247-
2atl).

In its Motion, Defendant contends that Plaintiff’'s answer is “insufficieatit anly
restatesthe contentions in th@odified Fourth Amended Complainfr which each respective
interrogatory seeks the factual bases, irstdgroviding the actual factual bases (or
alternatiwely, advising that none exist).” (Doc. 247 at 9).

In response, Plaintiff maintains that tm$errogatoryhas been “answered.” (Doc. 248 at
2).

Upon reviewthe Court agrees with Defendantddimds that Plaintiff’'s answes
insufficient. Pursuant to Fed. R. Civ. P. 33(b)(3), Plaintiff must answer Intéorggeéo. 7, to

the extent it is not objected tegparately and fullyn writing under oath. Here, however,
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Plaintiff has only given gereral statement as to witercules “intentionally violat[ed] Florida
State and Florida Environmental Laws.” Thus, the Court find$Pdaattiff's statement[e]ach
day from 1972 thru [sic] today is a separate discharge violation of state and federal
environmental laws. (no brainer),” (Doc. 247-2 at 19 #sufficientunder the Rule.
Accordingly, Defendant’s Motion is granted on this grouRdhintiff must serve aupplemental
answer to Defendantiaterrogatory No. 7 no later than fourteen (14) days from the date of this
Order, stating the factuddasisfor his assertion in Paragraph 18 of his Modified Fourth Amended
Complaint (Doc. 243).

Interrogatory Nos. 8, 9,and 10

Defendant’dnterrogatory No. 8equestshat Plaintiff“[s]tate all bases for your
allegation n paragraph 22 of the Complaint thieiercules negligently, recklessly, and illegally
abandoned thstumping operations of the facility and willfully left théiazardous and toxic
contaminated site in violation of Florig#atutes 376.”(Doc. 247 at 4).

Defendant’s Interrogatory No. 9 requests:

State all bases for your allegatianparagraph 22 of the Complaint thatercules

improperly released, discharged, disposed of, deposited, injected, dumped, spilled,

leaked, abandoned and placediustrial waste, solid waste, hazardous waste,

hazardous constituents, toxic substances, noxious substances anchethieal

waste or discarded materials, despite knowledge dhdakaardos noxious nature

of said waste.”
(Id. at 45).

Defendant’s Interrogatory No. 10 requests “[s]tate all bases foraji@gation in
paragraph 22 of the Complaint that ‘Hercules knew the contamisatkalso were affecting the
surrounding area,’ including the Property, and that ‘these areas would continue po$edeo

said contamination.” I¢l. at 5).

Plaintiff's response to these threwdrrogatoriesvas “[slJame as #7.(Doc. 247-2 at 1).
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In its Motion, Defendant contends tHalaintiff's answers to thesaterrogatories are
“insufficient” asthey only restatethe contentions in the [Modified Fourth Amended Complaint]
for which each respective interrogatory seeks the factual bases, inspgadiding the actual
factual bases (or alternatily, advising that none exist).” (Doc. 247 at 9).

In respons, Plaintiff maintains that thesaterrogatories havieeen “answered.” (Doc.
248 at 2).

Upon review for the same reasons articulated above &etendant’s Interrogatory No.
7, the Court agrees with Defendant and finds that Plaintiffsves areinsufficient.
Accordingly, Defendant’aViotion is granted on this ground. Plaintiff must serve a supplemental,
written answer t®efendant’s Interrogatory 08, 9, and 10, no later than fourteen (14) days
from the date of this Ordestatingthe factual bases for his asserion Paragraph 2@f his
Modified Fourth Amended Complaint (Doc. 243).

Interrogatory No. 12

Defendant’s Interrogatorio. 12requests “[s]tate all bases for your allegation i
paragraph 24 of the Complaint that wastédHencules’s ‘former site’daily kills and damages
humans, animals, and property that it comes into contact with.” (Doc. 247 at 5).

Plaintiff's response to thisiterrogatory was “116 dead cows|,] dead goat[,] chicken and
all animals on the siteKilled Betsy Callaway. (Doc. 247-2 at 1).

Upon reviewthe Court finds that Plaintiff's answer is minimally responsive to the
interrogatory and provides a sufficient description of the factual basis fogfdrenced

allegation of the Complaint. As such, Defendant’s Motion is denied on this ground.
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Interrogatory No. 15

Defendant’dnterrogatory No. 15tates “[dgscribe in detail all steps you totukresearch
the Property titleas alleged in paragraph 29 of the Complaint.” (Doc. 247 at 5).

Defendant cotends that Plaintiff did not respond to this interrogatotg.).( Plaintiff,
however, indicates in his response to Defendant’s MaolianDefendant left Plaintiff's answser
to Interrogatory Nosl4-35 off its Exhibit B. (Doc. 248 at 2). Thus, Plaintiff appears to indicate
that he served responses to those interrogatories, including Interrogatary. See id.

Notwithstanding the parties’ dispute over whether Plaintiff responded, thoseranswe
they exist, are not part of the record beftire Court.Moreover, the Court notes tHalaintiff's
response to the Moticessers variousobjections tdhis interrogatory (Id.). Specifically,
Plaintiff asserts that “[tlhe same objection to # 1 clearly applid?).(Additionally, Plaintiff
contends that Interrogatory No. 155 & sly ploy to gt another bite at apple on the co(sis]
Order on the motions to dismisg(ld. at 3). Plaintiff states thdHercules is not satisfiedith
the Courtgdsic] unambiguou®rder and is seeking relief not eveought in their motion to
dismiss. The remaining counts allovjsic] damages including persond®laintiff certainly does
not still seekdamages in the dismissed personal Injury count as Hercules is sugdéstidgat
3-4). The Court addressttgeseobjectionshere

Upon review, for the same reasons articulated above for Interrogatoty the. Court
overrules Plaintiff's objections as to the amount of interrogatories and thguatylaf the
propounding DefendantMoreover, the Court finds that Defendant’s Interrogatory Nsekks
informationrelevantto Plaintiff's claimsin the Modified Fourth Amended Complaint.
Specifically, thisnterrogatory seeks information related to the property that is the subjec of thi

litigation. (SeeDoc. 247 at 5). Thus, the Court finds that Plaintiff must be required to respond
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to this nterrogatory. Accordingly, Defendant’s Motion is granted as taribesrogatory.
Plaintiff must serve a supplemental, written answer to Defendant’sdgétory No. 150 later
than fourteen (14) days from the date of this Order.

Interrogatory Nos. 22, 23, 25and 26

Defendant’dnterrogatory No. 22equests “[s]tate all basdor your contention in
paragraph 59 of theomplaint thatthese metal pipes and tanks are now rustedeakthg,
leaching concentrated hazardous wastes into the sogranddwater.” (Doc. 247 at 5).

Defendant’s Interrogatory No. 23 requests gtgtall bases for your allegation in
paragraph 60 of the Complaint that ‘[tjoxic air emissions of benzene and the many other
hazardous wastes and chemicals into the ambient air surrounding Plailhoi¥ayes home, also
surrounding Plaintiff Clark’s homand the entire site.” 14. at 56).

Defendant’s Interrogatory No. 25 requests “[s]tate all bases foraji@gation in
paragraph 75 of the Complaint that ‘[ijn 2008,’ you ‘could have sold the entire 81 acres for 20
thousand dollars per acre, plus the value of their improvementd.’at(6).

Defendant’s Interrogatory No. 26 requests “[s]tate all bases foraji@gation in
paragraph 77 of the Complaint that ‘stigma and adverse perception’ with resiecPtoperty
is ‘real, ongoing and continuing and will continue to cause substantial depressetivalake
for such property in the future.”Id.).

As with Interrogatory No. 15, it is unclear whether Plaintiff served a wrrgsponse to
Defendanfor these mterrogatories Nonetheless, thosswers, if they exist, are not part of the
record before the Court. Moreover, Plaintiff's response to the Motion asserf$]tieasame

objection to # 1 clearly apply.” (Doc. 248 gt 2Additionally, Plaintiff states that Interrogatory
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Nos. 16-26 “are denied and disputedid. @t 4). Thus, the Court addressPlaintiff’'s objectiors
here.

Uponreview, for the same reasons articulated above for Interrogatory No. 1, the Court
overrules Plaintiff's objections as to the amount of interrogatories and thguatylaf the
propounding Defendant. Moreover, the Court finds that Defendant’s Interrogatory Nos. 22, 23,
25, and 26 seekformationrelevantto claims from Plaintiff's Modified Fourth Amended
Complaint. Specifically, each of thesaterrogatoriepoints to specific paragraphs in the
complaint and seeks information related to them. Thus, the Court finds that Phaurgtitie
required to respond to thesearrogatories Accordingly, Defendant’s Motion is granted as to
these interrogatories. Pidiff must serve a supplemental, written answer to Defendant’s
Interrogatory Ne. 22, 23, 25, and 26 no later than fourteen (14) days from the date of this Order.

Interrogatory No. 27

Defendant’s Interrogatory No7&tates[iJdentify the ‘instructions’provided by your
‘doctor’ as alleged iparagraph 79 of the Complaint{Doc. 247 at 6).

As with theinterrogatories abovét is unclear whether Plaintiff served a written response
to Defendant. Nonetheless, those answers, if they exist, are not {herretord before the
Court. Moreover, it does not appear that Plaintiff asserted any additional atgezsi to this
interrogatory in his response to Defendant’'s MotiddeeDoc. 248 at 4).

Upon review, the Court finds that Defendant’s Interrogatory No. 27 seeks infonmati
relevantto claims from Plaintiff's Modified Fourth Amended Complai@pecifically,this
interrogatorypoints toa specific paragrapin the complaint andegks information related ta it
Thus, the Court finds that Plaintiff must be required to respond to this interrogatory.

Accordingly, Defendant’s Motion is granted as to thierrogatory. Plaintiff must serve a
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supplemental, written answer Deefendant’s Interrogatory No. 27 no later than fourteen (14)
days from the date of this Order.

Interrogatory No. 28

Defendant’s Interrogatory No8ztates “[déscribe how yoaomplied (if at all) with the
‘instructions’ provided by your ‘doctor’ as alleged in paragraph 79 o€thvaplaint” (Doc. 247
at 6).

As with the nterrogatories above, it is unclear whether Plaintiff served a writtenngspo
to Defendant. Nonetheless, those answers, if they exist, are not part of the rearerthee
Court. Moreover, Plaintiff has stated objection in his response to the Motion, asserting that
“[tlhe same objection to # 1 clearly apply.” (Doc. 248 at 2). Thus, the Court will address
Plaintiff's objection here.

For the same reasons articulated above for Interrogatory No. 1, the Courtesverrul
Plaintiff's objections as to th@mount of interrogatories and the ambiguity of the propounding
Defendant Moreover, the Court finds that Defendant’s Interrogatory No. 28 seeks infonmati
relevantto claims from Plaintiff's Modified Fourth Amended Complaigpecifically, this
interrogatory points to a specific paragraph in the complaint and seeks informatiea telte
factual allegations set out thereifthus, the Court finds that Plaintiff must be required to
respond to this interrogatory. Accordingly, Defendant’s Motion is granted asto thi
interrogatory Plaintiff must serve a supplemental, written answer to Defendant’ solgasory

No. 28 no later than fourteen (14) days from the date of this Order.
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Interrogatory No. 40

Defendant’s Interrogatoo. 40requests “[s]tatall bases for your allegation in
paragraph 128 of theéomplaint that[t]o hide the majority not lying on the surfakkercules
buried the chemical waste®feet down and coverexver it with fill.”” (Doc. 247 at 6).

In his written response, Plaintstated “fact.” (Doc. 242 at 2).

On this point, Defendant contends that “Plaintiff’'s response to interrogatory no. 40 is
improper because he merely replies ‘fact’ in response to being asked for all factudbbases
material allegation in thpModified Fourth Amended Guplainf.” (Doc. 247 at 9). Defendant
states thatthe purpose of the interrogatory is to understand Clark’s biasikis contentiorthat
the statement is a factld().

For his part, Plaintiff contends that Interrogatory No. 40dees* answered. (Doc. 248
at 3).

Upon review, the Coufinds that Plaintiff's answer issufficient. As stated above,
pursuant to Fed. R. Civ. P. 33(b)(3), Plaintiff must answer an interrogaidhg extent it is not
objected toseparately and fly in writing under oath. Here, h@ver, Plaintiffonly stated one
word —“fact” — in response. (Doc. 247-2 at 2). The Court finds that this resgangsaningless
and insufficient under the Rule. Accordingly, Defendant’s Motion is granted on this ground.
Plaintiff must serve a supplemental, written answer to Defendangisdgatory No. 40no later
than fourteen (14) days from the date of this Qrsiating the factual bases he has for his
assertion.

Interrogatory No. 43

Defendant’s Interrogatoo. 43states “[identify all persons you intend taltas a

witness (both fact anelxpert) at trial. (Doc. 247 at 7).
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In his written response, Plaintiff gave the statemeln¢é&aly provided.” (Doc. 242-at
2).

On this point, Defendant contends that Plaintiff has not already identified tloapé&es
intends to call at trial. (Doc. 247 at 9).

Plaintiff argueshowever, that this question has already be@swered. (Doc. 248 at
3).

Upon review, the Coutifinds that Plaintiff's answas insufficient. As stated above,
pursuant to Fed. R. Civ. P. 33(b)(3), Plaintiff must answer an interrogatory, to theiesteot
objected toseparately and fullyn writing under oath. Here, however, Plaintiff has stated
separately or fully the persohs intends to call as a witness at triéhus, the Court finds that
Plaintiff's previous written response is insufficient under the Rule. AccdydiBgfendant’s
Motion is granted on this ground. Plaintiff must serve a supplemental, written aaswer t
Defendant’s Irerrogatory No. 43, no later than fourteen (14) days from the date of this Order,
statingthe “persons [Plaintiffntend to call as a witness (both fact and expert) at'trial

Interrogatory No. 44

Defendant’s Interrogatory No. 44 states “[i]dentify the names and agdresall
persons you have retainedspecially employed in anticipation of litigation or preparaten
trial and whom you do not expect to call as a witness at trial.” (Doc. 247 at 7).

In his written response, Plaintdfave the statement “not relevdn{Doc. 247-2 at 2).

On this point, Defendant contends that Interrogatory No. 44 is a “standardgaterso
going to basic issues” to which Plaintiff must provide a response. (Doc. 247 at 9).

Plaintiff argues that this interrogatdngs already beeranswered. (Doc. 248 at 3.
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Upon review, the Court specifically overrules Plaintiff's objection that tHimation is
not relevant. The Court finds thiie persons Plaintiff retained or sy employed in
anticipation of litigatioror trial preparatiomre relevanto the claims and defenses in this
litigation. Additionally, the Court notes thathile “[o] rdinarily, a party may not, by
interrogatories or deposition, discover facts known or opinions held by an expert whorhas bee
retained or specially employed by another party in anticipation of litigatitm grepare for trial
and who is not expected to be called as a witness at Fed. R. Civ. P. 26(b)(4)(Dyistrict
courts inthe Eleventh Circuit haveeverthelesstated thatheidentity of such experts “would
not be protected from disclosure by the rul8olidda Grp., S.A. v. Sharp Elecs. Coigo. 12-
24469CIV-DIMITROULE, 2013 WL 12091057, at *7 (S.D. Fla. Mar. 19, 201Bhus, without
anyspecificobjedion by Plaintiffon this ground, the Court finds no reason to prevent Defendant
from discovering thédentity of any personPlaintiff retained or specially employed in
anticipation of litigation or preparation for trial and whom Plaintiff does notep call as a
witness at trial.See id.

Accordingly, the Court finds that Defendant’s Motion is due to be granted on this ground.
Plaintiff must serve a supplemental, written answer to Defendant’sdgéory No. 44, no tar
than fourteen (14) days from the date of this Qrdiating the identitpf any persons Plaintiff
retained or specially employed in anticipation of litigation or preparation fbatrdawhom
Plaintiff does not expect to call as a witness at trial.

Interrogatory No. 45

Defendant’dnterrogatory No. 45tates “[identify by docket number andert name all
lawsuits to whictyou have been a party.” (Doc. 247 at 7).

In his written response, Plaintiff wrote “See public records.” (Doc. 247-2 at 2).
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In its Motion, Defendant argues that Plaintiff “improperly directs Herculesuiolic
records’in response to interrogatory no. 45, which asks for identification of all lawsuwitsith
Clark has been a party(Doc. 247 at 9). Defendant argues ttg}iven that Clark did not
object to this interrgatory and that he has greater ‘relative acaesttie information it seeks, he
ought to be ordered to produce that informationd. (jnternal citation td~ed. R. Civ. P.
26(b)(1)omitted).

In his response to Defendant’s Motjdtiaintiff argues that havas a Real Estate Broker
for apro. 25 years and filsic] scores and scores of litigations along watany other cases and
cant remember all the namés(Doc. 248 at 3). AdditionallyRlaintiff states that heis
disabled and not able to go courthouse to courthouse arddrdales Incs legwork for them
and plaintiff cant afford it” (1d.).

As indicated above, the scope of discovery is based orrddettane and
proportionality. Fed. R. Civ. P. 26(k). To determine relevance, the Court must look to the
claims and defenses assertédl. To determine proportionality, the Court considdhse”
importance of the issues at stake in the action, the amount in controversy, therphaties
access to rel@nt information, the parties’ resources, the importance of the discovery in
resolving the issues, and whether the burden or expense of the proposed discoveriioisveig
likely benefit” Id.

As the proponent of this interrogatory, Defendant must deimate its relevance to the
claims and defense in this litigation.efendant has not done so. The Motion el relating
to this interrogatory is due to be denied on this basis alone.

Even assumin@grguendg that the information sought by this im@gatory is potentially

relevant to the claims and defenses in this litigation, the Court construesfanswer as an
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objection based upon burden and the lack of proportionality of this discovery to the needs of this

case.On this point Plaintiff has alleged that he is disabled and unable to affoexlaaustive
search to detahis pastitigation experiences. (Doc. 248 at 3). The Court finds that the burden
on Plaintiff to provide a complete answer to this interrogatory would be dispropogtiorthe
needs of the caséAccordingly, Defendant’'s Motion is denied on this ground.

Defendant’s Request for a Case Management Conference

In additin to the issues related to the interrogarDefendant also requests
“scheduling a case management conference to address the matters concerning the scope an
timing of discovery that have arisen in connection with Clark’s cmmpliance with his
discovery obligations.” (Doc. 247 at 1Additionally, Defendant states thatwishes to discuss
at a casenanagement conference whether Plaintiff “is entitled to seek damages for alleged
personal injuries” in light of the Court’s ruling on Defendant Hercules’ motion misks (d.).

Upon consideration of Defendant’s request, the Court finds that a caagenant
conference would not be helpful at this timghis Order requires Plaintiff to submit
supplemental, written responses to Defendant’s outstanding discegemlsts Thus, Plaintiff
has the opportunity to provide Defendant the relevant, outstpimd@rrogatory answelis seeks.
The Court may address, at a later time, anyeanplianceby Plaintiff with this Order.

Moreover, wile Defendant contends that Plaintiff is not entitled to any damages related
to personal injury, the Court finds thhts issuds more appropriatelsesolved by way o&
separatgappropriate motion, not at a case management confer@acerdingly, the Court

denies Defendant’s Motion to the extent it requests a case management conference.
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[I. CaseManagement Deadlines
While the Court declines to conduct a case management conference at this time, the
Court nevertheless finds that extensions of the remaining case managemenéesi®alilbe
beneficialto the parties and the Court. Accordingly, the Court will extenddaimaining case
management deadlines by ninety (90) days. With this extens®g,durt expects the parties to
complete all remaining discovery timeljloreover, he Court is not inclined to grant any
further extensions of time. The Court will enter an amended Case ManagementecadiSg
Order separately.
V. Conclusion
For the reasons articulated above, the Court heDEYyERS thatDefendant Hercules
Inc.’s Motion to Compel Discovery Responses from Plaintiff and for a Case kiaieag
Conference (Doc. 2473 GRANTED IN PART andDENIED IN PART , as set forth herein.

DONE AND ORDERED in Fort Myers, Florida on August 3, 2017.

Yl

MAC R. MCCOY)
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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