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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
RAYMOND DESAUTELS,
Plaintiff,
V. Case No: 2:15¢v-279+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

This cause is before the Court on Plaintiff Raymond Desautels’ Complaint{Prled
on May 1, 2015.Plaintiff seeks judicial review of the final decision of the Commissioner of the
Social Security Athinistration (“SSA”) denying hislaim for a perioaf disability, disability
insurance benefits, and supplemental security income. The Commissioner filedrtbeript of
the proceedings (hereinafter referred to as “Tr.” followed by the apprepage number), and
the parties filed legal memoranda upport of their positions. For the reasons set out herein, the
decision of the CommissionerA&=FIRMED pursuant to § 205(g) of the Social Security Act, 42
U.S.C. § 405(Q).

I.  Social Security Act Eligibility, the ALJ Decision, and Standard of Review
A. Eligibil ity

The law defines disability as the inability to do any substantial gainful adbiyitgason
of any medically determinable physical or mental impairment that can be expetsditan
death or that has lasted or can be expected to lastémtimuous period of not less than twelve
months. 42 U.S.C. 88 416(i), 423(d)(1)(A), 1382c(a)(3)(A); 20 C.F.R. §8 404.1505, 416.905.

The impairment must be severe, nmakthe claimant unable to do his previous work, or any
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other substantial gainful actiy that exists in the national economy. 42 U.S.C. 88 423(d)(2),
1382c(a)(3)(B); 20 C.F.R. §8§ 404.1505 - 404.1511, 416.905 - 416.911.
B. Procedural History
On September 22, 2010, Plaintiff filed applications for disability insurance txagt
Supplemental Security Income asserting an onset date of May 1, 2009. (Tr. at 146, 154).
Plaintiff's applications were denied initially ¢rebruary 16, 2011, and on reconsideration on
April 25, 2011 (Tr. at97-99). A hearing was held before Administrative Lawgri(‘ALJ")
Larry J. Butleron October 25, 2012(Tr. at39-80). The ALJ issued an unfavorable decision on
August 8, 2013. (Tr. at 23-38). The ALJ found Plaintiff not to be under a disabilityMini,
2009 through the date of the decision. (Tr. gt 34
OnMarch 19, 2015, the Appeals Council denied Plaintifguest for review. (Tr. atl
7). Plaintiff filed a Complaint (Doc. 1) in the United States District Coulay 1, 2015.
Defendant filed an Answer (Doc. 9) on July 10, 2015. Both parties filed memoranda in support
of their positions. (Docs. 14, 15, 18)he parties consented to proceed before a United States
Magistrate Judge for all proceedingS&eeDoc. 10). This casas ripe for review.
C. Summary of the ALJ’s Decision
An ALJ must follow a five-step sequential evaluation process to deterhardaimant
has proven that he is disabledacker v. Comm’r of Social Securig42 F. App’x 890, 891
(11th Cir. 2013) (citig Jones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must

determine whether the claimant: (1) is performing substantial gainful actRjtigaé a severe

1 Unpublished opinions may be cited as persuasive on a particular point. The Court dogs not rel
on unpublished opinions as precedent. Citation to unpublished opinions on or after January 1,
2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



impairment; (3) has a severe impairment that meets or equals an impairment spdastiedlig
20 C.F.R. Part 404, Subpart P, Appendix 1; (4) can penpashrelevant work; and (5) can
perform other work of the sort found in the national econoRacker 542 F. App’x at 891
(citing 20 C.F.R. 8 404.152@illips v. Barnhart 357 F.3d 1232, 1237-40 (11th Cir. 2004)).
The claimant has the burden of proof through step four and then the burden shifts to the
Commissioner at step fivedinesSharp v. Comm’r of Soc. Se611 F. App’'x 913, 915 n.2
(11th Cir. 2013).

The ALJ found that Plaiiff met the insured status requirements throGgiptember 30,
2012 (Tr. at 28). At step one of the sequential evaluation, the ALJ found that Plaintiff had not
engaged in substantial gainful activity since May 1, 2009, the alleged onset dat. 2@ r At
step two, the ALJ found that Plaintiff suffered from thedwling severe impairments: knee
disorders with surgery residuals, back disorders, intestinal disorders, andtbsteoa(Tr. at
28). At step three, the ALJ determined that Plaimtiéf not have an impairment or combination
of impairments that meets or medically equals the severity of one of the listadmes in 20
C.F.R. Part 404, Subpart P, Appendix 1 (20 C.F.R. 88 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925 and 416.926). (Tr. at 30). Based avitiencethe ALJ determined that
Plaintiff hadthe residual functional capacity (“RFC”) to perfolight work as defined in 20
C.F.R. § 404.1567(b) and 416.967(b). (Tr. at 30).

At step four, he ALJ determined th&tlaintiff is able to perform hipast relevant work as
amanager. (Tr. at 33). The Akfated that “[ijn comparing [Plaintiff] residual functional
capacity with the physical and mental demands of this work, the undersigned finte that t
[Plaintiff] is able to perform it as actually and generally performed.” 4783). Because the

ALJ determined that Plaintiff could perform his past relevant work, the ALJ dichaloe any



findings for step five. §eeTr. at 33-34). The ALJ concluded that Plaintiff was not under a
disability fromMay 1, 2009, through the date of the decision. (Tr. at 34
D. Standard of Review

The scope of s Court’s review is limited to determining whether the ALJ applied the
correct legal standartyJcRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideReghardson v. Peralegl02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. § 405(g). Substantial evidence is more than a sciesillae evidence
must do more than merely create a suspicion of the existencaaf arfd must include such
relevant evidence as a reasonable person would accept as adequate to support tleconclus
Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995) (citRghardson402 U.S. at 401;
Walden v. Schweike872 F.2d 835, 838 (11th Cir. 1982)).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer would have reached a contrary rastifte finder of fact,
and even if the reviewer finds that “the evidence prep@tele against” the Commissioner’s
decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 1998grnes v. Sullivam32
F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking
into account evidence favorable as well as unfavorable to the dedi®ote 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (holding the court must scrutinize
the entire record to determine reasonableness of factual findings).

II.  Analysis
Plaintiff argues threeissues on appeal:

1. The residual functional capacity (“RFC”) assessment is not supported by
substantial evidence because the ALJ failed to account for Desautels’



intestinaldisorders and neaxertional limitations in the RFC assessment,
in violation of 20 C.F.R. 88 404.1545(b)-(e), 416.945(®)-

2. The credibility assessment conducted by the ALJ is not supported by
substantiaévidence because the ALJ inappropriately equated minimal daily
functioning with work activities and did not consider the campding
effect of Desautels’ obesity on his pain symptoms.

3. The ALJ erred by finding that Desautels does not have a severe mental
impairmentwithin the meaning of the Act, because substantial evidence
does not support thenclusion that his mental impaiemt is only a “slight
abnormality” with a minimaéffect on Desautels’ ability to work.

(Doc. 14 at 5-1B The Court addresses each issue in turn.
A. Plaintiff's Residual Functional Capacity

Plaintiff first contends that the ALJ erred by failitmjaccount foPlaintiff's (i) intestinal
disorders andii) non-exertional limitations in the RFC assessment, in violation of 20 C.F.R. 88
404.1545(b)-(e), 416.945(l¢¢). (Doc. 14 at 5). As a result, Plaintiff contends that the ALJ’s
RFCassessmeribr Plaintiff is not supported by substantial evidenice.

i. Plaintiff's Intestinal Disorders

Plaintiff argues that “[aj impairment, or combination of impairments, is ‘sevérg’
significantly limits theclaimant’s physical or mental abilities to perform basic work activities.
(Doc. 14 at 5) (internal citations omitted). Plaintiéintendghatan ALJ must perform an
individual or functionby-function assessment of the claimant’s work capacifld’ (citing SSR
96-8p). Plaintiff argues that thALJ “has aduty to make clear the weight accorded to each item
of evidence and the reasons for the decismthat a reviewing court will be able to determine
whether the ultimate decision is based on substantial evideride(¢i{ing Cowart v.
Schweiker662 F.2d 731, 735 (11th Cir. 1981)). ThRRintiff argues thatévery severe

impairment must have at least one corresponding limitation in theaB$&€Ssmentelcause

every severe impairmergignificantly limits’ the claimant’s work capacity.”ld.). Plaintiff



argues thahisintestinal problems, such as his chronic diarrheaculd be expected to cause
non-exertional limitations, in the RFC(ld. at 56).

Plaintiff points out thatite ALJ foundthathisintestinal disrderwasa severe
impairment. (d. at 6 (citingTr. at28)). Plaintiff states that his testimony atieemedical
treatment records shalvat“he has undergone multiple gastrointestinal surgeridg.”(diting
Tr. at49)). Plaintiff furtherstateghat he still hasextreme symptoms,” including chronic
diarrhea that causdsm to use the restroom between eigidl twelve times per dayld. (citing
Tr. at50)). Plaintiff argues that “the condition affects his ability to eat and that it takes him an
extended periodf time to clean up after himself (Id.). Despitethe finding that Plaintiff's
issues are severegwever Plaintiff states thatthe ALJ imposed no limitations rationaliglated
to the condition in the RFC.”Id. (citing Tr. at30)). Instead Plainiff argues thathe ALJ only
found thatPlaintiff “has exertional limitations in his ability to lift and carry as necegsiarthe
full range of ‘light work’ as defined by 20 C.F.R. 88 404.1567(b), 416.967(@)l.). Plaintiff
argues that because theJAdid not include any noaxertional limitations in the REGuch as
accounting for Plaintiff’'s unscheduled restroom breaks, the RFC assessn@rgupported by
substantial evidence and does not comply with the regulatitthsat 67).

Defendandisagrees. (Doc. 15 at 4). Defendant argueshlanedical and testimonial
evidence of recortbloes not establish that Plaintiff must, in fact, take unscheduled bathroom
breaks.” (d.). Defendant further argues tti®laintiff’'s subjective accounting of his ne:éor
such unscheduled breaks [is] inconsiste(ld.). Defendantontendghat“Plaintiff testified he
has chronic diarrhea eigto twelve times a dayut he also testified he only gets diarrhea
hour after he eats and has ‘accideatsiutthree times a month (Id. (citing Tr. at 5651

(internal citations omittedl) Defendant also notes that Plaintéiportedhathe couldwalk



around for ninety minutes.d; at 45 (citingTr. at 53-54)). Thus, Defendaatgues that
Plaintiff's testimonydoes not support his allegation of needing unscheduled brddRs. (

Additionally, Defendant points tBlaintiff's treatment reportsDefendant argues that
Plaintiff's treatment recordgridicate he had irritable bowel syndrome,” Bgfendant argues
thatPlaintiff “did not report any specific symptoms, other than occasional abdomindl piain
at 5(citing Tr. at409, 416-17, 442))Defendant states that Plaintiff's physical examinations
“consistently noted normal abdomen findiragsl that Plaintiff was not in acute distrés@d.
(citing Tr. at416, 445, 450, 452, 457, 463, 469, 473)). Defendant, therefore, cotitatitie
ALJ properly foundhatPlaintiff hadfailed to establish a credible need for such unscheduled
breaks (Id. (citing Tr. at 31)).

In evaluating this issue, the Court notes #raALJis not required to include non-
exertional impairments in dRFCassessmenthen the medical record does not support a
finding that the norexertionalimpairments affect a claimastability to work. See Vesy v.
Astrue 353 F. App’'x 219, 223 (11th Cir. 20Q%ee alsdsibbons v. Comm’r of Soc. Seo.
6:11-cv-18940RL-GJK, 2013 WL 688053, at *8 (M.D. Fla. Feb. 26, 2018)Vesy for
examplethe claimant testified thaterirritable bowel syndromeaused diarrhea and vomiting,
which required her to take frequent bathroom bredlesy 353 F. App’x at 2231n that case,
however, the medical records did not show Hessymptoms affectetler abilty to perform
light work. 1d. As a result, th&leventh Circuit concluded that the “ALJ did not have to include
any nonexertionalsymptoms in his RFC assessment” and that the ALJ's RFC assessment was
supported by substantial evidendd.

In this casePlaintiff testified that he needs visit the restrooneight to twelve times per

day. (Tr. at 50). Additionally, the medical record shows that Plaintiff had intestinal susgerie



(Tr. at 308-322). The medical recdudthershows that Plaintiff was diagnosed withtable
bowels. (Tr. at 417). Nevertheless, Plaintiff does not point to any alediclence that shows
thathe requires unscheduled bathroom breakbkairPlaintiff has bots of chronic diarrhea. e
only evidence of record on this issue is Plaintiff's subjective descriptions ohtonic diarrhea.
(Tr. at 50). AccordinglyDefendant is correct that the medical evidence of redoed not
establish thaPlaintiff must, in fact, take unscheduled bathroom breaReel§oc. 15 at 4).

While the Court is sympathetic to Plaintiff's reports of chronic diarrhea and theetoll
saysthe conditiontakes on him, the Court finds that there is no indication in the medical record
that Plaintiff requires unscheduled breakshat his symmmsaffecthisability to perform light
work. See Vesy353 F. App’x at 223. Because the medical record does not sippiortiff's
contentions, the ALJ's RFC assessment is supported by substantial evaatettbe, ALJdid not
err by failing to includeanynon-exertionallimitationsthat may becaused byPlaintiff's
intestinal disorders theRFC assessmentSee id.Accordingly, remand is not warranted on this
ground.

il. The Non-Exertional Limitations Identified by Dr. Desai

Plaintiff argues thatie ALJ disregaded the opinion othe stateagency medical
consultantDr. Sharmishta Desai, M., but ‘failed toexplain the weight given to the decision in
violation of 20 C.F.R. 88 404.1527, 416.927.” (Doc. 14 atPiqintiff states that Dr. Desai
identified “a number of other noexertional limitations (Id. (citing Tr. at421-24).
Specifically,Plaintiff states thabbr. Desai“reviewed the medicavidence of record and found
that [Plaintiffl was limited in his ability to balance, stoop, kneebuch, crawl, and climb due to
chronic arthritis causing him to lindp (Id. (citing Tr. at91, 423). Plaintiff argues thabDr.

Desaifound that Plaintiff‘'should avoid extreme cold, vibration, and hazards and that he had



environmental limitation$ (ld. (citing Tr. at421)). Thus, because the ALJ did not state the
weight given to the decisioR/aintiff argues that the ALJ’s finding that Plaintitfan perform
the full range of light work with no noexertionallimitations is not supported by substantial
evidence.” [d.).

Defendant arguefioweverthat “an ALJ does not adopt the opinion of any one medical
source, but considers the totality of the evidence in arriving at a conclusionuhrtize
guestion of disability. (Doc. 15 at Fciting 20 C.F.R. 88 404.1527, 416.927Defendant
furtherargues that aALJ’'s RFC assessmetibes not need to reflect the findings nfa
particulardoctor. Gee id. Rather Defendant argues thahen an ALJ reliesn reports from
other medical sources to detene Plaintiff's RFC remand is not requiredld(). Here,
Defendant states thtte ALJ relied on the medical records and opinions from Dr. Sareem,
Orthopedic Specialists of Southwest Florida, and Dr. Tafdl.a{ 6). Defendant argues that
these reards support the ALJ’s conclusions, and, thus, the ALJ was not required to accept the
functional limitations noted by Dr. DesaiSde idat 6-7).

Medical opinions are statements from physicians, psychologists, or oteetaiie
medical sources thagflect judgments about the nature and severity of impairments, including
symptoms, diagnosis and prognosis, what a claimant can still do despite impsjianent
physical or mental restrictions. 20 C.F.R. 88 404.1527(a)(2), 416.927(a)(2). An ALJ is required
to consider every medical opinioBennett v. AstryeNo. 308€V-646-J-JRK, 2009 WL
2868924, at *2 (M.D. Fla. Sept. 2, 2009) (citing 20 C.F.R. §§ 404.1527(d), 416.927(d)). When
evaluating a medical source, the factors to be considgrad BLJinclude: “(1) the length of

the treatment relationship and the frequency of examination; (2) the nature aricbeatey



treatment relationship; (3) supportability; (4) consistency with other medickree in the
record; and (5) specializatid Id. (citations omitted).

An “ALJ may reject any medical opinion if the evidence supports a contraiydg.”
Lacina v. Comm’r, Soc. Sec. Admi®06 F. App’'x 520, 526 (11th Cir. 2015) (quotiBbarfarz
v. Bowen 825 F.2d 278, 280 (11th Cir. 1987Hlowever, the ALJ must “state with particularity
the weight he gave the different medical opinions and the reasons thetdfd¢gtioting
Sharfarz 825 F.2d at 279). In situations where an ALJ “articulates specific reasoasifwy o
accord the ojpion of a treating or examining physician controlling weight and those reasons are
supported by substantial evidence, there is no reversible eRoellnitz v. Astrug349 F. App’X
500, 502 (11th Cir. 2009) (citingoore v. Barnhart405 F.3d 1208, 1212 (11th Cir. 2005)).

Neverthelessyhile an ALJ’s failure to specifically referencedactor’s opinion
ordinarily constitutes reversible error, the Court isrequiredto reverse an ALJ’s decision
when the ALJ’s error doeohaffect the ultimate findingsTillman v. Comm’r, Soc. Sec.
Admin, 559 F. App’x 975 (11th Cir. 2014). Whan ALJ’s error doesot dfect his or her
ultimate findings, the error is harmless, amdALJ’s decision will standld. (citing Diorio v.
Heckler, 721 F.2d 726, 728 (11th Cir. 1983)).

In Tillman, for examplethe claimant argued that the ALJ failiedexplicitly assign
weight to the opinions of two doctors thegated the claimarmturing his hospitaliation
following a stroke.ld. at976. The Court, however, affirmed the ALJ’s decision even though the
ALJ failed to assign the particular weight given to the different medpmalans. Id. The Court
noted that thé&\LJ “expressly noted and considered the diagnostic evidence on fihech
doctors] relied in forming their opinions, and that evidence, alongotlitér objective medical

evidence in the recorand[the claimant’s] own testimonyghowed that he was not disabled and

10



incapable of worK. Id. at 975 (emphasis added). The Court further noted that the doctors’
opinions ‘toncerned matters ultimately reserved to the Commissioner for final determinatio
(i.e., whethefthe claimantjwas legally disabled) and were therefore not entitled to controlling
weight?” 1d. Thus, vhile acknowledging thahe ALJ’s failure to specifically reference the
opinions of the doctors would ordinarily constitute reversible error, the Court, néessthe
concludedhatthefailure did not affect the result thatcaseand affirmed the decision below.
Id.

In thiscase, Plaintiff arguabatthe ALJ’'s RFC assessmetitat Plaintiffcan perform
light work without any non-exertionallimitations is not supported by substantial evidence. (Doc.
14 at 7). The Court disagrees.

Light work is defined in the regulations as follows:

(b) Light work. Light work involves lifting no more than 20 pounds at a time with

frequent lifting or carrying of objects weighing up to 10 pouniggen though the

weight lifted may be very little, a job is in this category when it requirgsoa

deal of walking or standing, or when it involves sitting most of the time with some

pushing and pulling of arm or leg controlgo be considered capable of performing

a full or wide range of light work, you must have the ability to do substangilly

of these activitiesIf someone can do light work, we determine that he or she can

also do sedentary work, unless there are additional limiting factors such af loss

fine dexterity or inability to sit for long periods of time.
20 C.F.R. §404.1567; 20 C.F.R. § 416.967.

As stated above, the scope of the Court’s review is limited to determining whegher t
ALJ applied the correct legal standakt;Roberts841 F.2d at 1080, and whether the findings
are supported by substantial eviderReehardson402 U.S. at 390. When supported by

substantial evidence, the district court will affir8eeEdwards 937 F.2d at 584 n.Barnes

932 F.2d at 1358. In this case, the ALJ’s findings are supported by substantial evidence.

11



For instance, in his opiniothe ALJ notedhatDr. Sareem consultatively examined
Plaintiff in February 2011(Tr. 32 (citing416-19)). The ALJ wotethatDr. Sareem notethat
Plaintiff hasintermittentlower back pain and that Plaintiff could lift up to one hundred pounds.
(Tr. at32 (citing Tr. at 419) The ALJspecifically stated that this fastipports his finding that
Plaintiff “is able to lift/carry twenty pounds occasionally and ten pounds frequentky.,—
performlight work. (Tr. at 32). Upon consideration, this Court finds that this fact indeed
supports te ALJ’s finding that Plaintifis able to perform light work.Seeid.).

Furtherthe ALJ statedhat Dr. Sareemoted that Plaintiftemonstrated “normal sensory
functions/coordination, normal spinal cature, normal deep tendon reflexes” dadly a slight
left knee deformity, full strength, normal motor strength, and normal dexte(iy. at 32
(citing Tr. at 416). The ALJ notedhatDr. Sareem did not detect any signssyinal
tenderness/deformitgppasmextremity edema/ulceration/clubbing/cyanosis/varicosities/
deformities, or joint swelling (Tr. at 32(citing Tr. at416)). Further, the ALJ wotethat Dr.
Sareem notethat although Plaintiff‘possessea leftsided limp [Plaintiff] did not use
prosthesis oary assistive devicé (Tr. at 32(citing Tr. at416)). The ALJopinedthat “Dr.
Sareem’s objective observations evidenced [Plaintiff] was essentiallicalyss well as
mentallystable and able to function(Tr. at 32). The Court concludes thiat$e medical
records further support the ALJ’s conclusions that Plaintiff could performvighk. SeeTr. at
32-33).

Additionally, the ALJs opinion eferencesecords from Orthopedicp®cialists of
Southwest Florida. (Tr. at 32). These records included radiograph reports aathamaérn
report by Dr. Tafel (Tr. 32 (citing Tr.at479-82)). The ALJ notethatthe“left knee and

lumbar spine radiographs revealed degenerative left knee changes and tiegduetaar spine

12



spondylosis’ (Tr. 32 (citingTr. at479-80)). The ALJfurther notedhat“the films did not show
any signs of left knee bony fractures/dislocations/bony lesions/massegifbodies, or signs of
lumbar fracture/bony lesions/sdisswe masses (Tr. 32 (citingTr. at479-80)). The ALJ also
statedthatthe“l umbar x-rays also demonstrated maintained vertebral body heights and
alignment” (Tr. 32 (citing Tr. at 479-80)). Upon review, the Court finds that these records do
not contradict the ALJ’s conclusion that thedicalrecords “support a finding of severity, but
not a finding of disability.” (Tr. at 32).

The ALJalsonotedthatDr. Tafelhad observethatPlaintiff's knee joint spactooks
fairly well” and also that Dr. Tafehad only recommended conservative treatrfmm®laintiff.
(Tr. 32 (citing Tr. at 481-82)). Wle Dr. Tafel stated that Plaintifivasprobably not able to do
work requiring squatting or usygiadders,the ALJ noted that Dr. Tafel did not conclutiat
Plaintiff “was unable to perform any type of work activityTr. at 32 (citing Tr. at 481)). Upon
review, the Court finds that these records do not contradict the ALJ’s conclusi®aintiff
could perform light work. eeTr. at ).

In addition to the medical records, the ALJ also cited Plaintiff's testimon dietlring.
In pertinent part, the ALJ’s opinion notes tRdaintiff stated that hes able to walk up to ninety
minutes. GeeTr. at 31). The ALJ noted that Plaintiff is able to do odds jobs for which he gets
paid well. (Tr. at 31).In fact, the ALJ stated that Plaintiff's testimony showed that Plaintiff was
able to perform those odd jobs, even with his impairmgiits.at 32). The ALJ further stated
that Plaintiff is able to work around the house, take care of himself, and drive. (Tx. at 31
Moreover,based on the contradictions in Plaintiff's statemér,ALJ found that Plaintiff's

statements concerning tirgensity, persistence, and litmig effects of his symptoms wenet
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entirely credible. $eeTr. at 31). Upon review, the Court finds that the ALJ citeztsjT
testimonial evidence for hionclusion that Plaintiff could perform light workTr. at31).

In this caseeven if theCourtwould have reached a contrary resuitl even if the Court
foundthat “the evidence preponderates against” the Commissioner’s detidDourt is still
bound to the decision where it where the Commissioner’s decision is supported by sbstanti
evidence Edwards 937 F.2dat 584 n.3;Barnes 932 F.2dat 1358. Here, the ALJ cited
specific medical recordsnd testimonyhat support his finding that tiaintiff can perform
light work. SeeTr. at 3:32). Accordingly, the ALJ’'s RFC assessment is supported by
substantial evidence, and the ALJ did not err by failing to include thexemional limitations
opined by Dr. Desali.

Additionally, the Court notethat thefailure by anALJ to specifically referenca
medical opinion ordinarily constitutes reversible errdilman, 559 F. App’x at 976.
Neverthelessf an ALJ’s error does not affect his/hdtimate findings, the error is harmless,
andan ALJ’s decision will stand (Id. at 975). In this casethe ALJ did not address Dr. Desai’s
medical opinion in his decision. Nevertheless, there is no evidence that Dr. Desaga opi
would have affected the ALJ’s ultimate findings. In this casenTillman, other objective
medical evidence in the record aRlintiff’'s own testimonysupportghe ALJ'sfindings. See
Tillman, 559 F. App’x at 976. Thubecaus®ther objective medical evidence in the record and
Plaintiff's own testimony supportie ALJ’s finding that Plaintiff coulgerform light work the
Court finds that the ALJ’s decision is supported by substantial evidé&woerdingly, the Court
finds thatthe ALJ did not err by failing teeferenceDr. Desals medical opinion in his decision.

Or, if the ALJ did errany error in omitting the opion of Dr. Desai is harmlesgcause Dr.

14



Desai’'s opiniordoes not affect the ALJ’s ultimate findingéccordingly, the ALJ’s decision on
this issue is affirmed am@mand is not warranted on this ground.
B. The ALJ’s Credibility Findings

Plaintiff next contedsthat he credibility assessment conducted by the ALJ is not
supported by substantial evidence. (Doc.t14)a Plaintiff argues that hbjective imaging
findings camot be directly correlated tus reported pain leVe because the ALJ@pinion was
based on old imaging studies ametause Plaintiff wasnableto obtain updated studiesld (at
8). Additionally, Plaintiff argueghatthe ALJ inappropriately equated minimal daily functioning
with work activities (Id. at 8). Plaintiffargues thatrhinimal daly functioning such as cooking,
driving, basic household chores, and attending church are not comparable to typical work
activities and should not be used to discredit a claimant’s testimony relating sypgtoms.

(Id. (citing Cavarra v. Astrug393 F. App’x 612, 614 (11th Cir. 2030)Plaintiff argues thahe
could perform “some various odd job#(it that those activitiesrenot “done on a regular and
continuing basis” and alssrenot “comparable to regular amontinuing work’ (Id. at 9).

Finally, Plaintiff argues that the Aldid not consider the compounding effect of his obesity on
his pain symptoms.Id.). Plaintiff argues that the errorparticularly pronouncetlerebecause
of his arthritis and impairment to weighiearing joints. I¢l.).

Defendant disagree®efendant argues thateedibility determinatiorby the ALJis a
guestion of &ctand thus, is subject only tihelimited reviewof ensuring that the finding is
supported by subgtéal evidence.(Doc. 15 at 7) (citations omitted). Defendant argues that the
ALJ “provided several cogent reasons for discounting Plaintiff's credibilitid.). Specifically,
Defendanpoints to the ALJ’s discussion thd&laintiff did ‘odd jobs’for church members such

as cleaning houses and helping with A/C problems approximately threa deek and that
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Plaintiff “actively looked for work during the relevant period and obtained unemployment
benefits.” (d. at 78 (citingTr. at31, 44-45, 48, 72, 74, 773)). Additionally, although not
articulated by the ALJ, Defendant argues flaintiff's smoking habit andPlaintiff's
conservative treatment, which consisted of medication management, alsdisetiasm of
disability.” (1d. at 89).

Defendanfurtherargues thatPlaintiff may not rest hisase on an obesity diagnosis”
and that “[a]finding of disability hinges not on the name of the condition, but on the functional
limitations. . . that prevent the individual from engaging in any work available in the national or
regional economy.” (Doc. 15 at 10). Defendant argues that Plaimasffailed to establish the
ALJ did not properly consider his obesity(ld. at 11). Specifically, Defendant argues that “the
medical evidence notesdnttiff is obese but is in no acute distress, although he has been advised
to diet and exercise(ld. at 10 (citingTr. at410, 444, 447, 450, 453, 455, 457, 464, 466, 469,
470, 473)).Defendant argues that “ftgre are no functional limitations or p@iomplaints
associated with his obesity.ld(). Thus, according to Defendant, there is no errSee (id).

In his reply, Plaintiff disputes Defendant’s contentions arising from seeking
unemployment benefits and disabiliignefitssimultaneously.(Doc. 18 at 5).Plaintiff argues
that the Social Security Administration’s own policy does not preclude the amealis receipt
of both unemployment benefits and disability benefi&ee(idat 6. Further, Plaintiff argues
that Defendanéngaged in ampermissible‘post hoaationalization of the ALJ’s credibility
finding” in arguing that Plaintiff's &ddiction to tobacco undermines his credibilityld.).

To establish disability based on testimony of pain and other symptoms, a plaustiff m
satisl two prongs of the following thregart test:“(1) evidence of an underlying medical

condition; and (2) either (a) objective medical evidence confirming the sevkthe alleged
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pain; or (b) that the objectively determined medical condition can rablgope expected to give
rise to the claimed pain.Wilson v. Barnhart284 F.3d 1219, 1225 (11th Cir. 2002) (citidglt

v. Sullivan 921 F.3d 1221, 1223 (11th Cir. 1991)). After an ALJ has considered a plaintiff's
complaints of pain, the ALJ may rejebem as not credible, and that determination will be
reviewed to determine if it is based on substantial evideogeno v. Astrug366 F. App’'x 23,
28 (11th Cir. 2010) (citingparbury v. Sullivan957 F.2d 837, 839 (11th Cir. 1992)). If an ALJ
discredts the subjective testimony of a plaintiff, then he must “articulate explicit argatke
reasons for doing so.Wilson 284 F.3d at 1226nternal citations omitted)Failure to articulate
the reasons for discrediting subjective testimony requiresnaatter of law, that the testimony
be accepted as truelt. “A clearly articulated credibility finding with substantial supporting
evidence in the record will not be disturbed by a reviewing cotitdte 67 F.3d at 1562. The
factorsfor an ALJto consider in evaluating a plaintiff's subjective symptoms are: “(1) the
claimant’s daily activities; (2) the nature and intensity of pain and othertegmp(3)
precipitating and aggravating factors; (4) effects of medications; (Snteeaor measureaken
by the claimant for relief of symptoms; and other factors concerning faattimitations.”
Morenqg 366 F. Apfx at 28 (citing 20 C.F.R. 8§ 404.1529(c)(3)).

In this casethe ALJclearly articulatedhis credibility finding based osubstantial
supporting evidenceSee Foote67 F.3d at 1562Specifically, the ALJfirst citedthe fact that
Plaintiff did “odd jobs” for church members such as cleaning houses and helping @ith A/
problems approximately three days a we€kr. at 31).This is a specific, clearly articulated
reasorbased on a factor the ALJ must considénat-is the claimant’s daily activitiesSee

Moreng 366 F. App’xat 28
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Another reason given by the ALJ is tiaintiff “actively looked for work during the
relevant period and obtained unemploymbanefits.” {r. at 3). Plaintiff citesCavarra v.
Astruefor the proposition that the ALJ inappropriately equated minimal daily functionitig wi
work activities (Doc. 14 at 8). Ii€avarra the Court found that “the Alfdiled to articulate
good cause for discrediting’ doctor’s medical assessmeftavarra 393 F. Appk at 615.
Specifically,the ALJ had emphasized the fabat the claimant’slaily activities, including
performing basic household chores, cooking, driving, and attending church, were tecbnsis
with a doctor’s assessmestiowing thathe claimantould not perform sedentary world. at
614. The Eleventh Circuistated thatrhinimal daily functions are not comparable ypital
work activities” 1d. (citing 20 C.F.R. § 416.921(h) Thus, becaus&he ALJ did not explain
how the ability to perform basic household chores with difficulty qual[tieel claimant] to
perform medium work, which ‘involves lifting no more than 50 pounds at a time with frequent
lifting or carrying of objects weighgup to 25 pounds,” the Court found that the ALJ had not
articulated good causéd. at 615.

The presentase is distinguishable fro@avarra First, unlike inCavarra the presen
case does not deal with discrediting a doctor’s medical opinion based on minimal dail
functioning. See Cavarra393 F. Appk at 614-15. Rather, thesuehere is whetheminimal
daily activities can be used in determining Plaintiff's credibilijothing in theCavarra
decision states that the ALJ cannot use a plaintiff's minimal daily functiomiagredibility
analysis. See id.Instead the Eleventh Circuit onlindicatedthat the ALJhad not articulated
good cause for discrediting a doctor’'s medical opinigee id. The Court did nostatethatthe

ALJ erred in evaluatinghe claimant’sminimal daily functioning See id.Accordingly,the ALJ
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did not errin this case by evaluatirfgjaintiff’s minimal daily functioningn the credibility
analysis

Additionally, based on th8ocial Security AdministratioMemorandum supplied by
Plaintiff, it appearshatthe Social Security Administration’s own policy does not preclude the
simultaneous receipt of both unemployment benefits and disability benefits. 1@at10
(citing Memorandum from Frank A. Cristado Chief Administrative Law Judgelto Al
Administrative Law Judges, Social Security Administration, Receipt of Unegmelot
Insurance Benefits by Claimant Applying for Disability Benet#tREMINDER, dated Aug. 9,
2010)(“Mema”))). Nevertheless, the Memo cited by Plaintiff also statesaméapplication for
unemployment benefits is evidence that the ALJ must consider together witlthallrédical
and other evidence.[SeeMemo at Doc. 18 at 10)The Memo further states that “ALJs should
look at the totality of the circumstances in determining the significance apgsigation for
unemployment benefits and related efforts to obtain employmésht.”

In this casethe ALJ evaluated the fact Blaintiff's application for unemployment
benefits together with all of the medical and other eviderten evaluating Plaintiff's
credibility. (SeeTr. at 3132). Thus, it was not error for the ALJ tse Plaintiff’'s application
for unemployment benefits, in connection with other reasons, as a basis for discounting
Plaintiff's credibility.

Finally, the Court notes that the ALJ did not discuss the effect of Plaintiff'stploashis
pain symptoms. The Court further notes, howetvext, Plaintiffbearsthe burden of proof
through step fourSee HinesSharp 511 F. App’xat 915 n.2. In this instance, Plaintiff does not
point to any medical evidence of record showing that his obesityts in any functional

limitations Because Plaintiff has not shown how his obesisylts inanyfunctional
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limitations, the Court finds that Plaintiff has not met his burden of pr®eé id. Moreover,as
stated above, the ALJ articulated other, adequate reasons to discount Plaratibdity.

Upon consideratiorthe ALJ’s findings regaling Plaintiff's credibility aresupported by
substantial evidence, and remand is not warranted on this basis.

C. Plaintiff’'s Mental Impairments

Finally, Plaintiff argues thathie ALJ erred infinding thatPlaintiff does nohave a severe
mental impairment.(Doc. 14 at 1P Plaintiff argues that his mental impairment is clearly
reflected in the record.Sgee d. at 19. Thus, ly finding thatPlaintiff does not have a severe
medically determinable mental impairment, Plaintiffieag that the ALJ’s decision is not
supported by substantial evidence #mat reversais appropriate. I¢. at 13).

Defendant, however, argues that the medical records do not show that Plaintitéd me
impairments are more thari' slight abnormality with such a minimal effect on the individual
that it would not be expected to interfere with the individual's ability to workraksgs of age,
education, or work experience.” (Doc. 15 at 12). Defendant notedPlaatiff's mental health
condition was generally noted to be normal on examinatidd.”(diting Tr. at416-19, 445, 452,
465, 470, 474)) As a result, Defendant argues that iygh the lack of documented functional
limitations, the ALJ properly concluded that Plaintiff does not hasevare mental impairment
that impacts on his RFC for light wotk(ld.).

In evaluating this issue, the Court notes that at step two, “[a]n impairment sveot s
only if the abnormality is so slight and its effect so minimal that it would clearlgenekpected
to interfere with the individual’s ability to work, irrespective of age, edocair work
experience.”"McDaniel v. Bowen800 F.2d 1026, 1031 (11th Cir. 1986). A severe impairment

must bring about at least more than a minimal reduction in a claimant’s ability to wd st
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last continuously for at least twelve montt&ee20 C.F.R. 88 404.1505(a). This inquiry “acts
as a filter” so that insubstantial impairments will not be given much weigtmison v. Bowen
814 F.2d 585, 588 (11th Cir. 1987). While the standard for severity is low, the severity of an
impairment “must be measured in terms of its effect upon ability to work, and not smply
terms of deviation from purely medical standards of bodily perfection or noyrhallcCrute

v. Bowen791 F.2d 1544, 1547 (11th Cir. 1986).

According to the Eleventh Circuit, however, “[n]othing requires that the ALJ must
identify, at step two, all of the impairments that should be considered Settmatly v. Comm'r
of Soc. Se¢382 F. App’x 823, 825 (11th Cir. 2010Rather, theALJ must only considethe
claimant’s impairments in combination, whether severe or ldotlf any impairment or
combination of impairments qualifies as “severe,” step two is satisfied ankhitimeaclvances to
step three.Gray v. Comm’r of Soc. Se&50 F. App’x 850, 852 (11th Cir. 2013) (citing
Jamison 814 F.2cat 588).

In this case, the ALJ made a determination that Plaintiff suffeoed the following
severe impairmentsknee disorders with surgery residuals, back disorders, intestinal disorders,
and osteoarthritis(Tr. at 28). Ecause the ALJ made a determination that Plaintiff suffered
from at least one severe impairment, the ALJ was not required to list everynmapathat may
be classified as sever&ee Heatly382 F. App’x at 825. The only requirement is that the ALJ
considered Plaintiff's impairments in combination, whether severe osengre.See id.

Here, the record demonstrates that the ALJ evaluated all of Plaimiffaarmentsn
combination, whether severe or neevere.Specifically, in making his RFC determination, the
ALJ stated that:

the undersignedas considered all symptonad the extent to whiclhese
symptoms can reasonably be accepted as consistent with the objective medical
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evidenceand other evidence, based on the requiremeri2® GfFR 404.1529 and

416.929 and SSRs 9 and 967p. The undersignebas also considered opinion

evidencen accordance with theequirements 020 CFR 404.1527 and 416.927

and SSRs 96-2p, 96-Sp, 96-6p and 06-3p.
(Tr. at 30(emphasis added)). Based on these statements, the Court concludes that the ALJ
considered all of Plaintiff's impairment&hether severe or not, when he considered the
evidence of record.

Moreover, the Court notes thaet ALJspecifically found that Plaintiff’snedically
determinable mental impairmieof adjustment disorder was regvere. (Tr. a29). In making
his finding that Plaintiff’'s mental limitations were nsavere, the ALJ specifically considered
the medical evidence of recarelgarding Plaintiff's symptoms(SeeTr. at 29). As a result,
regardless of whether the ALJ erred in this conclusion that Plaintiff's mentairmgnts wee
nonsevere, the record nevertheless demonsttiaséshe ALJ considered Plaintiff's mental
impairments in combination with Plaintiff’'s other impairmentSedTr. at 3Q. Therefore, the
ALJ applied the correct legal standard and did not err in gaibrfind Plaintiff'smental
impairmentsare severeor if he did err, the error was harmless.

1. Conclusion

Upon consideration of the submissions of the parties and the administrative record, the
Court finds that the decision of the ALJ is supported by substantial evidence and decided upon
proper legal standards.

Accordingly, IT IS HEREBY ORDERED:

The decision of the Commissioner is herd®FIRMED pursuant to sentence four of 42

U.S.C. 8405(g). The Clerk is directed to enter judgment accordingly, termirygpersaing

motions and deadlines, and close the case.
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DONE AND ORDERED in Fort Myers, Florida on July 29, 2016.

L

MAC R. MCCO
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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