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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

ABSOLUTE ACTIVIST VALUE MASTER
FUND LIMITED, ABSOLUTE EAST
WEST FUND LIMITED, ABSOLUTE
EAST WEST MASTER FUND LIMITED,
ABSOLUTE EUROPEAN CATALYST
FUND LIMITED, ABSOLUTE
GERMANY FUND LIMITED,
ABSOLUTE INDIA FUND LIMITED,
ABSOLUTE OCTANE FUND LIMITED,
ABSOLUTE OCTANE MASTER FUND
LIMITED and ABSOLUTE RETURN
EUROPE FUND LIMITED,

Plaintiffs,
V. Case No: 2:15¢v-328+tM-29MRM
SUSAN ELAINE DEVINE,

Defendant
/

ORDER

This cause comes before the Court on Plaintiffs’ Motion for a Determinationvdége
Waiver by Defendant (Doc. 439) filed on August 5, 2016. Defendant filed a response (Doc. 455)
on August 31, 2016. Plaintiffs filed a reply (Doc. 462) on September 14, 2016. Defendant filed
a surreply (Doc. 468) on September 22, 20Tthe matter has beentensively briefed and is

ripe for review.

Background
Plaintiffs seek an Order finding that Defendant “has waived any privilegetection

that may have applied to the documents in Devine’s January 29 Production, includingthe seve
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documents Devine sgifically identified in her dne 8 lettet (Doc. 439 at 14}. Plaintiffs
additionally request that the Court “hold that the Funds may use and rely on all of those
documents in this litigation.”ld.). The seven disputed documents were submitted to the Court
ex parteand under seal for the Court’s review. (Doc. S-478).

Plaintiffs state thabefendant produced 3,532 documents on January 29, 2Db6.
439 at 2. Plaintiffs furtherstate that o0 February 42016, theynformedDefendanthat”her
January 29 Production contained a document that appeared to be privildded.Plaintiffs
state that Defendatiten ‘tlawedbacK the single document identifiday Plaintiff. (1d.).
Plaintiffs state thafor the following four months, Defendant did not infoRtaintiffs “of any
other documents she claimed had been inadvertently produced or provide a log of any documents
she was withholding from production due to privilégéd.). HoweveronJune 8, 2016,
Defendant sent ketter to Plaintiffs thaturported to claw back, as privileged, seven documents
that she had produced as part of the January 29 Produdfidr). On June 16, 201®)laintiffs
state that Devine’s counsel purported to claw back émtire January 29 Production and
requestedhat the Funds sequesteand cease usingthat production so that it could be
reviewed for privilegé. (Id. (emphasis in original))Plaintiffs state thabefendant was asked
“to withdraw her baseless claims of privilege and potential privilege, but &lsedeto do s6.
(1d.).

Plaintiffs argue that Defendant hasaived any privilege or protection that may have
applied to any document in her January 29 Productidd.”a( 3). Specifically,pursuant to

Federal Rule of Evidence 5QRlaintiffs argue thafl) Defendant “did not take reasonable steps

! The pinpoint citations in this Ordeglating to the parties’ filings are to the CM/ECF pagination
therein, not the parties’ pagination.



to prevent disclosure of privileged material,” and2fendantinordinately and unjustifiably
delayed asserting the privilege after being specifically informed omu&egb4 that the Jamary

29 Production contained material that she confirmed was priviledgtl). Additionally,

Plaintiffs argue that Defendant'attempt to claw back the entire January 29 Production has no
legal basis.” I@.).

In her response (Doc. 455), Defendant offers an explanation for the events described in
Plaintiffs’ Motion. Defendant states that she was represgmidouslyby attorneys from the
Blank Romdaw firm. (Doc. 45%at 4). One of the attorneyBridget Mayer Briggsoversaw the
collection of “hard copy documents ael@ctronically stored information (“ESI”) from Ms.
Devine’s home in Naples, Florida(ld.). Ms. Briggs identified a large number“pbtentially
responsive hard copy documents at Ms. Devine’s home that were collected anddéemnpia
approximately ten box€és(ld.). Defendant states that many of these documents were loose
records, not stapled, and lacked logical ord&t.).( Defendant utilizethe services of an-e
discovery vendoto scan and process tdecuments. I1¢l.). The vendor loaded the documents
into a webbased review databasdd.j. Another attorneyMichael Montalbanoreviewed these
documents under the supervision of Ms. Brigdd.).( After review, Defendangroduced Wwhat
were believedo be non-privileged, responsive hard-copy documents on January 19, 2016, and
again on January 29, 2014(Id. at 5).

Defendant states thatlfowing herJanuary 2016 productions of hard-copy documents,
Defendant began tareparea log of the privilegedlocuments that had been identified and
excluded from those productiondd.(at 5). Defendant states tha. Montalbano then began
to review Ms. Devine’s ESI, which had been collected and loaded into thbasebeview

database, and he completed his ESI review on or about June 2, d1)6.Defendant states



that “[t]he next day, on June 3, Mr. Montalbano began aefesencing the scanned hard copy
documents identified on the draft privilege log with ESI that was similar to, aidied|the
content of, the scanned hard copy documents identified on the draft privil€g€lthy.
Defendant states that “ft¢ goal of the cross-referencing process was to provide additional
context for the privilege assertions on the draft privilege log of scanned hardaogyents,
andto confirm that documents on the draft privilege log were privilégéd.).

Defendant states that during this procéss,Montalbano discovered, for thiest time,
that seven documents produced as part of the January 29, 2016 production “isichuldear
identical documents he had subsequently identified as privileged during the retn=ST
(Id. at 6). Defendant states tlfithe ESI documents contained the cover emails that were
absent from the scanned hard espi (d.). Defendant statehatMr. Montalbano immediately
brought the issue to the attention of another attorney, K&asserinion June 6, 2016, and they
discussed the matter witther counsel including Matthelee andlan Comisky on June 7,
2016. (d.). On June 8, 2016, Defendant’s counsel notiR&dntiffs’ counsel. 1d.).

Based on these discoveri@sd a separate finding that additional privileged documents
may have been inadvertently produc&sfendant states thiaer “legal team decided
undertake a full re-review of the January 29 production to determine if any additiabed
documents may have been inadvertently prodtic@d. at 7). Defendant’s counsel sought to
claw back the entire January 29 productiolal.) ( Complicating matters, however, was the fact
that “Mr. Comisky and Mr. Lee gave noé to Blank Rome that they wareving their law
practice to Fox Rothschild.(ld.). Defendant states that the full review of the January 29

production was delayed due to this transition of counsel.af8).



In this instance, Defendantaintainsthat the seven specific documents at issue are
privileged. (d. at 9). FurthermoreDefendant contends that she has not waived the privilege.
(Id. at 14). Specificallypefendant arguethat the inadvertent disclosure of the documents does
not constitute a waiver of privilege pursuant to the parties’ Stipulation and Rret®ctler
(Doc. 64). [d.). Inthe alternative, Defendant contends that the inadvertent produttion o
documents does not constitute a waiver under Federal Rule of Evidenceédb@2.1%20).

. Analysis

The Courtexamineghe issues raised by Plaintiff§lotion, beginning with whether the

subject documents are privileged
A. Whether the Seven Documents are Privileged

The Court must first evaluate whether the seven subject documents are indeegegkivil
Federal Rule of Evidence 501 governs the applicability of privileges in fedend! SeeFed.

R. Evid. 501. Specifically, the Rle states:

The common law- as interpreted by United States courts in the light of reason and

experience- governs a claim of privilege unless any of the following provides

otherwise:

* the United States Constitution;

» a federal statute; or

* rules prescribed by the Supreme Court.

But in a civil case, state law governs privilege regarding a claim or defense f
which state lawsupplies the rule of decision.

In this casegnly Plaintiffs’ statelaw unjust enrichment claims remai{SeeDoc. 521).

Because onlgtatelaw claims remain, state law provglthe applicable rule of decision and,



thereforethe application oanyprivilege. SeeFed. R. Evid. 501Allstate Ins. Co. v. Levesque
263 F.R.D. 663, 666 (M.D. Fla. 2010).

In Florida, the attorneglient privilege is codified irFla. Stat§ 90.502. SeeCentennial
Bank v. Servisfirst Bank IndNo. 8:16mc-00082CEH-JSS, 2016 WL 6037552, at *4 (M.D. Fla.
Oct. 14, 2016).Under the statute, “[a]lient has a privilege to refuse to discloard to prevent
any other person from disclosing, the contents of confidential communications whenh&sch ot
person learned of the communications because they were made in the rehéetiah services
to the client. Fla. Stat8 90.502(2). The statte defines a “lawyer” a& person authorized, or
reasonably believed by the client to be authorized, to practice law in any stat®or'rid. at8
90.5041)(a). A “client”is defined as any person, public officer, corporation, association, or
other organization or entity, either public or private, who consults a lawyer wiffluthese of
obtaining legal services or who is rendered legal services by a lawgleat's 90.5021)(b).
Finally, a ‘communicatio between lawyer and client is ‘confided’ if it is not intended to be
disclosed to third persons other than: 1. Those to whom disclosure is in furtherance of the
rendition of legal services to the clier. Those reasonably necessary for the transmission of the
communicatior. Id. at§ 90.5041)(c). The burden of demonstratitigat a privilege applies to
any communication is on the proponent of the privileglelora Aluminum & Glass Prods., Inc.
v. Poma Glass & Specialty Windows, |ndo. 3:14€v-1402-J-34JBT, 2016 WL 7668484, at *2
(M.D. Fla. Feb. 18, 2016).

Upon review of the documents (Doc. S-478), the supporting affidavits provided by
Defendantand the parties’ arguments, the Court is satisfied that Defendant has met &er burd
of demonstrating that a privilege existsto the aven documentsSeeAldora Aluminum 2016

WL 7668484, at *2.



First, as explained below, the Court finds Defendant has provided sufficient evidence
demonstrating that the seven documents were communications “made in the renditiah of leg
services to thelient.” SeeFla. Stat. 8 90.502(2). This point, howeweas contested
Specifically, Plaintiffgpoint out that it is unclear who created the seven documents and for what
purpose. $eeDoc. 462 at 3-6) For instancePlaintiffs note that Defendant’s counsel previously
stated that the seven documents at issue had been “created by Ms.ddé&eneounsel (See
Doc. 4407 at 2(emphasis added) Additionally, Plaintiffs note that the privilege log provided
to Plaintiffs counsel described two of the documeasgdeing “compilations of counsel’'s mental
impressions.” (Doc. 46at 3.2

Neverthelessthe Court finds thaDefendant has presented sufficient evidence
demonstrating that sleeated the documenras the request of and/or for the benefihef
attorneys in the rendition of legal servic&eeFla. Stat. § 90.502(2). e Court places great
weight onDefendarnis affidavit stating thashe created the sevdacumentsnd transmitted
those documents to her attorneys for the purpose seeking and/or receiving legal @bace
455-6). Furthermoreuponreview ofthe content of the documents, the Court fitidg all seven
documentsndeedappear to bepecifically directed at seekirand/or receivindegaladvice
(SeeDoc. S478). Thus, the Court finds that Defendant has met her burden of demongtiatting
the seven documents war@mmunications “made in the rendition of legal services to the
client.” SeeFla. Stat. § 90.502(2).

Furthermorethe Court finds that the communicatiomereintended to be confidential.
Fla. Stat. 8 90.532)(c). Specifically, the Court notes thBefendant states that shereated,

revised, and maintained” all sevdacuments on a home computer, and also maintained hard

2 These two documents are “SDEVINE0015663-1366® “SDEVINE0015670-15679



copies of tlkeksedocuments imerhome. (Doc. 455-6t 35). Defendant further states tladit
seven documents were sent to her attormeyan emailaccount—legalprivatel0@gmail.com
(Id.). Defendant states that this email account was used “fputipese oConmunicating with
my U.S. and non-U.S. attorneys, and consulting experts hired laytamgeys to assist them in
providing legal advice and services to méd. at 2 { 3). Defendant states that she ik€ only
person whauses, and has access to, thisieatdress, and | have not shared my login
information withanyone except my lawyers for the purpose of discoveiy.). (

Additionally, although not apparent on the documents provided to the Gedliqc. S-
478), Defendanturther stateshatshe typially included a headem her emails to her attorneys
indicating that the email ffprivate and confidential.” (Doc. 456-at 2  3).Defendant notes,
however, that she “often printed materials and maintained paper copies of docurfidnts
Thus,Defendant states that “not all of my hamoby documents— including the documentd
issue here- “contained such a header or would have otherwise alerted a reviewer to the fact that
such documents were prepared for and/or requested by my attorneys.” (

Upon review, the Court finds that the use of this email account prosudigsent
evidencehatthecommunicatios wereintended to be confidentiabeeFla. Stat. §
90.5041)(c). While Plaintiffs point out thaDefendannheverstated that the email address was
only used for confidential communications with counsel (Doc. 462 &d&gndarnis affidavit
sufficiently demonstratethat these sevemocuments were created and transmitted with the
intention thaonly her counsel or those persons assisting counsel would seeSkehta. Stat.
8 90.502(1)(c). Moreover, there is no indication in the rettmatiany of these seven documents

were sento persons other than her attorneys, except in the inadvertent production at issue.



Accordingly, the Court finds that tiseven documents weirgended to be confidential
communications.SeeFla. Stat. § 90.502)(c).

In sum, Defendant has met her burden of demonstritaig lawyeiclient privilege
exists under Florida law for the seven documahissue hereSeeFla. Stat. § 90.5(2).
Because a lawyetlient privilege exists as to these seven documents, the Court must now
address whethehis privilege was waived bfpefendant’s inadvertent disclosure.

B. Waiver of the Privilege
i The Stipulation and Protective Order (Doc. 64)

Defendant contends thqt] he Court-ordered Stipulation and Protective Order governs
the issue of privilege waiver.” (Doc. 455 at 14). The relevant provision of the Stypudentdl
Protective Ordeis Paragraph 17. Thispagraplstates:

17. Pursuant to Federal Rule of Evidence 502(d)ldsure of Discovery Material

subject to the attorneglient privilege or workproduct doctrine or any other

applicable privilegeor immunity from disclosure without the express intemt t

waive such privilege, protection onmunity from disclosure shall not be deemed

a waiver in whole or in part of the privilegeork-product or other applicable

immunity, either as to the specific information disclosed ¢o #se same or related

subjec¢ matter. If a Party promptly notifies the opposing Party or Partiesriting

by hand delivery, overnight delivery, omaail (which email must be considered

delivered when sent) of the inadvertent disclosure of documents or other

information which thaParty believes in good faith to be subject to a claim of
privilege, including but not limited tattorneyelient privilege or attorney work
product, Federal Rule of Evidence 502 and FedBdke of Civil Procedure
26(b)(5)(B) must apply.Such notice musinclude a privilege log thatomplies

with Federal Rule of Civil Procedure 26(b)(5)(A).

(Doc. 64 at 7).
Defendanpoints to language in the Stipulation and Protective Order that states that a

disclosure “without the express intent to waive such privilegd! sioh be deemed to be a

waiver” (Doc. 455 at 15). Defendant argues that this provision is dispositieeidinlg the



issue of waiver (Seed.). Specifically, Defendant contends that this provision preweaiger
when ary inadvertent disclosure occursSe id.

Plaintiffs disagree with Defendant’s interpretation of the Stipulation and Protective
Order. (Doc. 462 at 7). Plaintiffs contend that the “second sentence of Paragraplifies qual
the first setencé and, therefore;mandates the application of Federal Rule of Evidence 502.”
(Id.). Plaintiffs argughatthe express terms of ti&tipulation and Protective Order provide that
“while there is nger sewaiver of privilege in the absence of an intent to waive, the question of
whether an ‘inadvertent disclosu@nstituted a waiver turns on the application of Rule”502.
(Id. at 8). Plaintiffs point out thaRule 502(b), titled ‘Inadvertent Disclosure,’ is the only part
of Rule 502 where those words appédtd.). Thus,Plaintiffs argue thaFederal Rule of
Evidence 502(b) provides the applicable standard for reviee id).

Upon review, the Court finds th&laintiffs’ readingof the Stipulation and Protective
Order is correct. Specifically, the Coudtes that there are three sentences in Paragraph 17 of
the Stipulation and Protective Order (Doc. 64). Sehthree sentences collectively state the
parties’ expectations and lagations wheraddressing the issue of waiver in disclosures between
the parties

The first sentencef Paragraph 17 begins withe phrasePursuant to Federal Rule of
Evidence 502(d).” I¢l.). Rule 502d) is entitled “Controlling Effect of a Court OrdérFed. R.
Evid. 502(d). The Rule states “[dfderal court may order that the privilege or protection is not
waived by disclosure connected with the Atign pending before the court—in which event the
disclosure is also not a waiver in any other fatler state proceeding.ld. Congress’ intent
regarding Rule 502(d) was to allow “parties to conduct and respond to discovery exiséditi

without the need for exhaustive pre-production privilege reviesie still preserving each
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party’s right to g@sert the privilege to preclude use in litigation of information disclosed in such
discovery’ Fed. R. Evid. 502 addendum to advisory committee ndtederal district courts,
including those in Florida, routinely enter orders pursuant to this Rule upon request of the
parties. See, e.g.TracFone Wireless, Inc. v. Urge Mobile, LLNo. 1:16€V-20655, 2016 WL
4249945, at *1 (S.D. Fla. July 15, 2016).

In this case,lte partiespecifically stated that thgtipulation and Protective Ordesmas
entered into “for th@urposes of expediting the flow of discovery material, facilitating the
prompt resolution oflisputes over confidentiality, protecting adequately material entitled to be
kept confidential, and ensuring that protection is affomldgl to material so entitlet.(Doc. 64
at 1). Thus, the Stipulation and Protective Ordetdarlyconsistent witlCongressintentions.

The rest othe first sentence provides:

. . . disclosure of Discovery Materiaubject to the attorneglient privilege or

work-product doctrine or any other applicable privilege immunity from

disclosure without the express intent to waive such privilege, protection or
immunity from disclosure shall not be deemed a waiver in whole or in part of the
privilege, work-product or other applicable immunity, either as to the specific
information disclosed or d@e the same or related subject matter.

(Doc. 64 at 7 17).

The Court agrees with Defendant that first sentence of Paragrapénd3 forthe
proposition that the srefact of disclosure “without the express intent to waive such privilege”
shallnot be deemed to be a waiver of any privilege. (Doc. 455)atStated differently, when
disclosing Discovery Material, only axpress intertio waive a privilege will sere to waive any
applicable privilegat the time of disclosure(See id.. The value in this provision, of course, is

that the parties may exchange discovery materials freely because the mere factsofothareli

of a privileged document — without morewvitl not waive any privilege

11



The first sentence of Paragraph 17, however, does not address what happens when
privileged materials are inadvertgntlisclosed. Instead, the secamhtence of Paragraph 17
addresses this issu&his sentace memorializes the parties’ obligations when there is an
inadvertent disclosure of privileged materialhe second sentence states, in relevant part, that
“[i] f a Party promptly notifies the opposing Partywriting. . . of the inadvertent disclosuré
documents or other information which that Party believes in good faith to be subjetaita af
privilege. . . Federal Rule of Evidence 502 and Federal Rule of Civil Procedure 26(b)(5)(B)
must apply. (Doc. 64 at § 1)

The secondentence has seat component partsThesecond sentence begins with
detailingextensive “notice” requiremento the opposing partySé¢e id).. For instance e
second sentendeeginswith anassumption ofprompt” notice. (See id. Additionally, the
notice must b“in writing.” (ld.). Further, theéStipulation and Protective Order requirgsaaty
to “describe thelocuments or other information which that Party believes in good faith to be
subject to a claim of privilegé (See id.. Hnally, pursuant to the third sentence of Paragraph
17, therequired“notice” must include a privilege log that complies with Fed. R. Civ. P.
26(b)(5)(A)—i.e., a party mustexpressly make the claim” and also mtdéscribe the nature of
the documents, communications, or tangible things not produced or disclosed—and do so in a
manner that, without revealing information itself privileged or protected, wibler@her parties
to assess the claifn

Assuming thathe notice requirements are migtesecond sentendbenstates thafed.

R. Evid. 502 and Fed. R. Civ. P. 26(b)(5){@ustapply. (Doc. 64 at § 37 On the one hand,

Fed. R. Civ. P. 26(b)(5)(B) addresses what a receiving party must do aftemgcelivi

12



inadvertently disclosepgrivileged materials. On the other hand, Fed. R. Evid. 502 addresses a
number of issues with attorney-client privilege and work product including limitadions

waiver. There does not appear to be any dispute between the parties regarding tag@ppf
Fed. R. Civ. P. 26(b)(5)(B)The sameannot be said, however, with regard to Fed. R. Evid.
502.

Specifically, Plaintiffs argue that Rule 502(b) provitles applicable standard for review
for inadvertent disclosures. (Doc. 462 at 8). Defendant, however, argues that the érstesent
of the Stipulation and Protective Order provides the applicable standard. (Doc. 455 at 15). Upon
review,the Court notes that tlexpresdermsof the Stipulation and Prateve Orderstatethat
Fed. R. Evid. 502ustapplyif the notice requirements are mg¢Doc. 64 at I 17). lere areno
limitations or exclusions the plain language of ti@rderthat any particular subsectioh Rule
502 should not apply.See id. Because there are no limitations or exclusions, the Court finds
that Stipulation and Protective Order requires thatentiretyof Fed. R. Evid. 502 must apply
when the notice requirements are m@ee id.. Furthermore, s Plaintiffs noteonly one
subsection of Rule 502 addresses “inadvertent disclosures;sdbseabn (b). (Doc. 462 at
8). Because the entirety &kd. R. Evid. 502 must applRlaintiffs are correct thatederal Rule
of Evidence 502(b) provides the applicable standard for refa@eimadvertent disclosures under
the terms of the Stipulation and Protective Ord&ee id.

On this point, the Court findbat theapplication of Fed. R. Evid. 502(b) is not
inconsistent with the first sentence of Paragraph 17. By mandatir@uleei02(b) must apply,

the Stipulation and Protective Order requires the partiesnpky with the requirements of the

3 In pertinent part, the Rule instructs parties to “promptly return, sequestkstroy the
specified information and any copies it has.” Fed. R. Civ. P. 26(b)(5)(B). Addiyippaities
“must not use or disclose the information until the claim islves.” 1d.
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Rule, including that “the holder of the privilege or protection took reasonable steps/éent
disclosuré and that the holder promptly took reasdsia steps to rectify the errorFed. R.

Evid. 502(b§2)-(3). Thus, the application of Rule 502({@quires a partgsserting privilegéo

be proactiven the event of an inadvertent disclosure. Stated differentiyea privilege is not
waived by amere disclosure to another party without an express intent to waive such privilege,
the party making the disclosure cannot sit idly and do nothing to prevent inadvertergies|

nor can that partyail to take steps to rectify an inadvertent disclosuree one has been
discovered.

Neverthelessthe Court would be remiss in not addressing@pparenssue of faulty
drafting by the parties ithe Stipulation and Protective Ordérhe Order states thdl]f a Party
promptly notifieghe opposing Partyp writing . . . of the inadvertent disclosure . . . Federal Rule
of Evidence 502 and Federal Rule of Civil Procedure 26(b)(5)(B) must apply.” (Doc{ a4 at
(emphasis addeld) While the Stipulation and Protective Orde#earlyassumsthe parties will
comgy with the notice requirements, the Order does not address the scenario or the pribcedur
the notice requirements are not mededd.). Moreover, the Court notes that “promptly” is not
defined. Gee id. The Courtfinds, howeverthat itneal not addresthe scenario or the
procedurdor whenthe notice requirements amet met. Specifically, as illustrated below, it is
clear that Defendant gave Plaintiffs proraptd propenotice in writing ofherinadvertent
disclosures and her claims of privilege. Moreover, Plaintiffs do not appear to ¢hatgwmoper
notice was given, but instead argue that Defendant femladequately comply with the
requirements of Fed. R. Evid. 502 (Doc. 462 at 8). Thus, the Cdaranalysiss limited to

addresmg whether Defendamhet the requirements &kd. R. Evid. 502(b).

14



ii. Federal Rule of Evidence 502(b)
Fed. R. Evid. 502(b) provides:
(b) Inadvertent DisclosureWhen made in a federal proceeding or to a federal
office or agency, thdisclosure does not operate as a waiver in a federal or state
proceeding if:

(1) the disclosure is inadvertent;

(2) the holder of the privilege or protection took reasonable stepsetcermr
disclosure; and

(3) the holder promptly took reasonable steps to rectify the error, including (if
applicable) following Federal Rule of Civil Procedure 26(b)(5)(B).

In addition to the requirements of Fed. R. Evid. 502, Defendant cisyte. Cutter
Labs., Div. of Miles, In¢.746 F. Supp. 86, 88 (M.D. Fla. 1998%settingforth thefactorscourts
evaluaten determiningwvhether inadvertent disclosure constitutegaaverof privilege. Indeed,
this Court hasippliedthe factors fronRayin determining a waiver of privilegeSee
Butterworth v. Lab. Corp. of Am. Holdingso. 3:08CV-411-J-34JRK, 2010 WL 11470895, at
*7 (M.D. Fla. Dec. 2, 2010pff'd, No. 3:08€V-411-J-34JRK, 2011 WL 13137953 (M.D. Fla.
Oct. 14, 2011). The five factors courts consider in determintregher annadvertent
disclosure waives the attornelfent privilege are: “(1) the reasonableness of the precautions to
prevent inadvertent disclosure; (2) the time taken to rectify the errohg(3cbpe of the
discovery; (4) the extent of the disclosure; and (5) the overriding issue offairie (citing
Ray, 746 F. Supp. at 88)The Courtaddressethese issuem turn below.

1. The Disclosure I s I nadvertent

Under Fed. R. Evid. 502(b), the disclosure must be inadvertent to prevent a finding of a

waiver. Here, the partiedo not dispute that Defendant’s disclosure of the seven documents was

inadvertent. Defendant clearly contends that the disclosure was inadvesesido€. 455 at
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15). Additionally, Plaintiffs do not conteghis issue but insteaafgue that Defendant did ho
take adequate steps to prevent the “inadvertent disclosure.” (Doc. 46 Baic@)sehis issue
is not contested, the Court finds that Defendant’s disclagyavileged documents was
inadvertent.

2. The Holder of the Privilege Took Reasonable Steps to
Prevent Disclosure

Fed. R. Evid. 502(b)(2) requires that “the holder of the privilege or protection took
reasonable steps to prevent disclosurdditionally, courtsevaluatethe reasonableness of the
precautionsaken o prevent inadvertent disclosur8eeButterworth 2010 WL 11470895, at *7.

In this instance, Defendant argues that she took reasonable steps to prevent the
inadvertent disclosure. Forstance, Defendastates that her counsel “reviewed Ms. Devine’s
scannedhard copy documents butddinot immediately recognize that each of the seven
documents were authored for the purpose of assisting her counsel in providing her legél advi
(Doc. 455 at 17). Addinally, Defendant states that lemunsel did notimmediately recognize
that Ms. Devine had communicated these documents to her attorneys” beébaresaére no
obvious indications on their face that the seven hard copy documents were privilgédgd.
Defendant states that “[ally after completing review of the ESI and compatimgscanned hard
copy documents on the draft privilege log to ESI containing similar informatiavslid
Devine’s counsel become aware that the seven documents were in fact priviléggd.” (
Defendant states thatiéspite taking reasonable precautitimgrevent disclosure, a mistake
occurred.” [d.).

Additionally, in mitigation of the erroDefendant statethatwhile she typically include
a headeon her emails to her attorneiyslicating that the email igrivate and confidential.”

(Doc. 455-6at 2 | 3).Defendant states that shevertheless “often printed materials and
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maintained paper copies of documentdd.)( Thus, Defendant statésat “not all of my hare
copy documents” — includingpparentlythe seven documents herécontained gch a header
or would have otherwise alerted a reviewer to the fact that such documeasregared for
and/or requested by my attorneysld.).

Plaintiffs arguethat the circumstances in this case should have alerted Defendant’s
counsel that “extra care must be take(Doc. 462 at 8).Plaintiffs furtherargue that
Defendant’s initial review was too limited under the circumstances to be reésoiee idat
8-9).

Upon consideration, e Defendantikely could have done more to prevent the
inadvertent disclosure here, the Court is unwilling to find Defendant’s precautioas we
unreasonableHere, it is clear that Defendant’s counsetlertook the effort tepecifically
reviewhard copy documentllected from Defendarfior privilege (Doc. 455 at 17).
Defendant’s counsel thdater rereviewed those documents with other ESdl.)( It was only
on rereview thatthe inadvertent disclosuoame to light (Id.). Additionally, in the Court’s
reviewof the documents, the Court notes that none of the documents state the words
“privileged,” “private,” or “confidential on their face.(Doc. S-478). Thus, it is not readily
apparent from the face of the documents that they are privileged or confidemtigla—aore
thorough examinatiowith the documents explained in their proper context demonstinates
privileged nature of the documentsSeg id.. While Plaintiffs make a compelling argument that
the circumstances this caseshould have alerted Defendant’s courtbat “extra care must be
taken”(Doc. 462 at 8), the Couneverthelesinds thatthe steps Defendant toalere

reasonablen the first instanceeven if they were not successful
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3. The Holder Promptly Took Reasonable Steps to Rectify
the Error

Fed. R. Evid. 502(l§3) requireghat“the holder promptly took reasonable steps to rectify
the error, including (if applicable) following Federal Rule of Civil Proced6(b)(5)(B)”
Additionally, courts evaluatéhe ‘the time taken to rectify the ertdbrSeeButterworth 2010 WL
11470895, at *7.

Plaintiffs argue that Defendant should have discovered the inadvertent dischasilre
sooner. (Doc. 439 at 10ppecifically,Plaintiffs contend that Defendant should have been put
on notice that there were issues with her pobidn when Plaintiffpreviously identified an
inadvertent disclosure and sent a letter to Defendant on February 4, 3@&6d).( Plaintiffs
argue that Defendant’s failure to take reasonable steps has resulted in {diyer.

Defendant arguefiowever that she is required taact within a reasonable time under the
circumstances to rectify an errenot to discover the error.” (Doc. 455 at 1Befendanpoints
outthat Plaintiffs’ counsédirst notified them on February 4, 2016 that a sirgigileged email
had been discoveredld. at 19). Defendant states that her celiasted promptly to rectify that
error. (d.). Defendant states thtte discovery of theinglescreening failurédid not alert Ms.
Devine’s counsel that the sevendiaopy documents were in fact privileged or that any other
privileged documents may have been produceldl)). (Instead, Defendastates that her
counsel “was only able to identify that the seven ltangly documents were privileged, after
undertaking dengthy and complete review of the ESIIY.J. Defendant states thgirior to
crossreferencing the scanned hard copy documents with the ESI, there were no obvious
indications that the seven hard copy documesmst® privileged, let alone angbvious

indications’ that they had been inadvertently producé¢ntl. at 20).
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FurthermoreDefendant states that her counsel acted promptly to rectify the issue after
discovery of the inadvertent disclosuréd. @t 6. The Court notes th@efendant statethat
“Mr. Montalbano immediately brought the issue to the attention of Mr. Passerini o6,June
2016, and they discussed the matter with Mr. Lee and Mr. Comisky on June 7, 26106.0G
June 8, 2016, Defendant’s counsel notified Plaintiffs’ counsel). (

Upon review, the Court finds that Defendant has shown that she took reasonable steps to
rectify the erromafter discovering that the error occurré&@eefFed. R. Evid. 502(b)(3)For
instancejn evaluating the timé&ken to rectify the erroseeButterworth 2010 WL 11470895,
at *7, the record shows that once Defendant’s counsel discovered the error, her coufieskl not
Plaintiffs within two days of discovering the inadvertent disclosuioc( 465 at §. While
Plaintiffs contend thaDefendant should have been aware of the potential for additional
inadvertent disclosuragshen Plaintiffspreviously notified Defendant on February 4, 2016 that a
document had been inadverterdigclosedDoc. 439 at 10), the Court is unwilling to find tlaa
single inadvertent disclosure amonmachlarger document productiarecessarily alerted
Defendant that there were greater or systemic issitledier document productiorDefendant
and her counsel have represented to the Court thatvigreyonly able to identify that the seven
hardcopy documents were privileged, after undertaking a lengthy and comgete of the
ESL” (Doc. 455 at 18

Furthermoreafter discovering the errat,is clear thaDefendant usigthe parties’
specific andagreedupon procedure farddressin@ninadvertent disclosureSpecifically,
Defendant’s counsel sent a letter @qtivilege log to Plaintiffeon June 8, 2016.SgeeDoc.

440-7) This letter and privilege loglearlysought to comply with Paragraph 17 of the
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Stipulationand Protective Order, and there is no indication that Defesdastions failed to
comply withthe notice requirements of Paragraph 17.

While Defendantikely could have taken additional steps to discover the inadvertent
disclosure sooner, th@ourt is unwilling to find that the steps she took to rectify the inadvertent
disclosure -ence discovered were unreasonablédnce Defendant’'sounsel discovered the
inadvertent disclosurehey actedjuickly, diligently, andin compliance with th&tipulation and
Protective Order (Doc. 649 correctthe error Thus, the Court finds that Defendant took
reasonableteps to ectify theerror. SeeFed. R. Evid. 502(b)(3).

4, Scope of the Discovery, Extent of Disclosure, and
Overriding Issues of Fairness

Finally, in addition to the requirements of Fed. R. Evid.(B§Zourtsalso evaluatéhe
scope of the discovery, the extent of the disclosureth@nadverriding issue of fairnes&ee
Butterworth 2010 WL 11470895, at *7In this instance, all threfactorsweigh in favor of
Defendant. Specificallygventhough Plaintif§ statehat there were onl$,532 documentat
issue, the Court notes that discovery in this tasebeewoluminousand extensive
Additionally, the seven documents at isbigeeconstitute a objectivelysmallpercentagef
Defendant’dotal document production. Although it is entirely possible that Defendant could
haveundetaken somadditional stepto prevent inadvertent disclosdrem occurring the
Court finds that it would beanifestlyunfair under theecircumstanceso find thatDefendant’s
inadvertent disclosunesulted in a waiver of tHawyerclient privilege as to themall number

of documentst issue
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5. Conclusion

In sum, the Court finds that Defendant has not waived the attcheey-privilege as to
the seven documents inadvertently disclosed to Plain#figintiffs’ Motion (Doc. 439) is,
therefore, due to be denied.

Miscellaneous | ssues

The Court notes that Plaintifidso seek a determination that Defendant has waived any
privilege or protection that may have applied to all of documents produced on January 29, 2016.
(Doc. 439 at 14). In this Order, the Court holds that Defendant’s inadvertent disclosoo¢ has
resulted in a waiver of the lawyelient privilege as to the seven documents. Additionally, in
light of the timethat has elapsdaktween when the Motion was filed and the present, the Court
expectghat Defendant has hachaletime to rereview the entire Janua®9, 2016 Production
to Plaintiffs. At this timethe Court has no reason to suspectttiite are angtherissues as to
any other documents from the January 29, 2016 production.

Similarly, Plaintiffs contend that Defendant had no grounds for a “wheletavback”
of documents. Id. at 12). Defendant did not specifically address this issue in her response.
Again, in light of the time between when the Motion was filed and the present, theeoerts
that Defendant has haanple time to reeview the entire January 29, 2016 production to
Plaintiffs to identify any further inadvertent production of privileged materials therdins, The
Court will not authorize a wholesale clawback of the January 29, 2016 document production. To
do so would unreasonably deprive Plaintiffs of the use of the relevant, non-privileged dtscume
contained in the document production. Inst&efendanmust identify withspecificityany
other privileged documents she contends were inadvertently disclosed within that prodlicti

Plaintiffs dispute Defendant’s entitlement to demand the return of thosebadtldbcuments
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pursuant to a claim of privilege, then Plaintiffs may file an appropriate maekirgy relief
from the Court. $eeDoc. 64 at T 17).

Further, the Court notes thRlaintiffs took issue with the lack of a privilege log by
Defendant. I¢. at 6). At this time, however, all privilege logsrtainly shouldhave been
produced. The Courtherefore need not address thssueat this time If Plaintiffs still
maintain that Defendant has failed to produce a privilege log, Plaintiffs meyy teeir motion
on that issue.

Finally, because the Court has addressed the merits of Plaintiffs’ Motiongtinen@ed
not address Defendant’s contention thatimiffs delayed in bringing thelvlotion. SeeDoc.
455 at 9).

V. Conclusion

For the reasons articulated above, the Court heDEYyERS that:

Plaintiffs’ Motion for a Determination of Privilege Waiver by Defendanm¢D439)is
DENIED.

DONE AND ORDERED in Fot Myers, Florida orApril 13, 2017.

Yl

MAC R. MCCOY)
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties

22



