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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
VICKI STORK,
Plaintiff,
V. Case No: 2:15¢v-331+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

This cause is before the Court on Plaintiitki Storks Complaint (Doc. 1) filed on June
1, 2015. Plaintiff seeks judicial review of the final decision of the Commissioner of th@lSoc
Security Adninistration (“SSA”) denying heclaim for a period of disability, disability
insurance benefits, and su@mental security income. The Commissioner filed the Transcript of
the proceedings (hereinafter referred to as “Tr.” followed by the appropage number), and
the parties filed legal memoranda in support of their positions. For the reasons segiouthes
decision of the CommissionerA&=FIRMED pursuant to § 205(g) of the Social Security Act, 42
U.S.C. § 405(Q).

I.  Social Security Act Eligibility, the ALJ Decision, and Standard of Review
A. Eligibility

The law defines disability as the inability to do any substantial gainful adbiyitgason
of any medically determinable physical or mental impairment that can be expetesditan
death or that has lasted or can be expected to last for a continuous period of not lessduban tw
months. 42 U.S.C. §8 416(i), 423(d)(1)(A), 1382c(a)(3)(A); 20 C.F.R. §8 404.1505, 416.905.

The impairment must be severe, nmakthe claimant unable to do her previous work, or any
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other substantial gainful activity that exists in the national economy. 42 U.S.C. 8§2R3(d)
1382¢(a)(3)(B); 20 C.F.R. §8 404.1505 - 404.1511, 416.905 - 416.911.
B. Procedural History

OnMarch 1Q 2008 Plaintiff filed applications for disability insurance benefits and
supplementalecurityincome asserting an onset date of March 24, 2007. (Tr. at 338, 342
Plaintiff's applications were denied initially dviay 8 2008 and on reconsideration on July 9,
2008 (Tr. atl70-73). Hearingwereinitially held before a\dministrative Law Jude (“ALJ")
Scott A. Tews on March 17, 2010 and July 23, 20@0. at126-45, 146-69)ALJ Tewsissued
an unfavorable decision on August 13, 2010. (Tr. at 174-O8 Juy 16, 2012, the Appeals
Councilgranted Plaintiffs request for review of the AlsJdecision, vacated the hearing
decision, and remandeldet case foreconsideration of medical evidence. (Tr. at 194-98). An
additional hearing was held befok&J M. Dwight Evans on July 1, 2013. (Tr. at 33-10ALJ
Evans found Plaintiff not to be under a disability from March 24, 2007 througlatbefthe
decision. (Tr. at 26

OnApril 17, 2015, the Appeals Council denied Plainsiffequest for review(Tr. at
6). Plaintiff filed a Complaint (Doc. 1) in the United States District Coudwre 1, 2015.
Defendant filed an Answer (Doc. 1dn September 82015. Both parties filed memoranda in
support of their positions. (Docs. 23, 24). The parties consented to proceed before a United
States Magistrate Judge for all proceedin@eeDoc. 18). This case is ripe for review.

C. Summary of theALJ’s Decision
An ALJ must follow a fivestep sequential evaluation process to determine if a claimant

has proven that she is disabld®acker v. Cominof Social Security542 F. App’x 890, 891



(11th Cir. 2013) (citinglones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must
determine whether the claimant: (1) is performing substantial gainful actRjtgaé a severe
impairment; (3) has a severe impairment that meets or equals an impairment spelcstied!lp
20 C.F.R. Part 404, Subpart P, Appendix 1; (4) can perform past relevant work; and (5) can
perform other work of the sort found in the national econoRacker 542 F. App’x at 891
(citing 20 C.F.R. 8 404.152@illips v. Barnhart 357 F.3d 1232, 1237-40 (11th Cir. 2004)).
The daimant has the burden of proof through step four and then the burden shifts to the
Commissioner at step fivedinesSharp v. Comm’r of Soc. Se611 F. App’'x 913, 915 n.2

(11th Cir. 2013).

In this case,lte ALJ found that Plaintiff met the insuredtatarequirements through
December 31, 2012. (Tr. at 16). At step one of the sequential evaluation, the ALJ found that
Plaintiff had not engaged in substantial gainful activity sMeech 27, 2007, thelleged onset
date. (Tr. at 16). At step two, the ALJ found that Plaintiff suffered from tleniolg severe
impairments:headaches, left shoulder pains, left arm pains, back paidstatuspost breast
canceremoval. (Tr. at 16). At step three, the ALJ determined that Plaintiff did not have an
impairment or combination of impairments that meets or medically equals the seventyaf
the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1 (20 C.F.R. 88 404.1520(d),
404.1525, 404.1526, 416.920(d), 416.925 and 416.926). (T0).at 2

Based on the evidence, the ALJ determined that Plaintiff had the residualriahctio

capady (“RFC”) to

1 Unpublished opinions may be cited as persuasive on a particular point. The Court dogs not rel
on unpublished opinions as precedent. Citation to unpublished opinions on or after January 1,
2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



lift and carry up to twenty pounds frequently (betweentbimel and twethirds of

the workday) with her right (dominant) hand and up to fifty powwtssionally

(up to onethird of the workday) with her right handVith her left (hordominant)
hand, claimant can frequently lift up to ten pounds and occasionally lift up to twenty
pounds. Claimant can sit for four hours and stand or walk for two siouthout
interruption. Claimant can sit, stand, or walk for up to six hours in an dight

day. Claimants right hand can be used frequently for all activities such as reaching
overhead, reaching in all directions, handling, fingering, feeling, pushing, and
pulling. Claimants left hand may only be used occasionally for reaching overhead
but she may frequently reach in all other directions, handle, finger piesh, or

pull. Pushing and pulling are limited bilaterally to the extent of clairsaatility

to lift and carry. Claimants feet can be used frequently for the operation of foot
controls. Claimantcan frequently climb ramps and stairs or balai@aimant may
occasionally stoop, kneel, crouch, or crawClaimant should avoid climbing
ladders or scaffolds. Claimant ckequently be exposed to humidity and wetness,
dusts, odors, fumes, pulmonary irritants, extreme heat, and vibr&lamant is
limited to occasional exposure to unprotected heights, moving mechanical parts,
and extreme coldClaimant may only occasionally be required to operate a motor
vehicle. Clamant may be exposed to modexnoise conditions such as in an
office. With regard to activities of daily living, claimant can perform shopping,
traveling without assistance, walking a block at a reasonable pace, using publi
transportation, climbing stairs at reasonable pace Wihuse of a single handrail,
feeding herself and preparing simple meals, taking care of her persoraid)yg
and handling or sorting paper files.

(Tr. at D-21).

At step four, the ALJ determined tHalaintiff is able to perform hgrast relevant wid
as a cashier/checker, cashier, retail store manager, sales pasales clerk. (Tr. at 24). The
ALJ statedt]his work does not require the performance of woekated activities precluded by
the claimarits residual functional capacity (20 CFB441565 and 416.965).” (Tr. at 24). The
ALJ stated that “[t]he vocational expert testified that a hypothetical person witbdidual
functional capacity outlined above would be able to perform the jobs of cashierf;luaskeer,
and sales clerk as generally performed, and retail store manager and sateagppestormed
by the claimant. (Tr. at 24). Thusthe ALJ determined that “in comparing the claimant
residual functional capacity with the physical and mental demands of this work, tieigimeie

finds that the claimant sble to perfornit asactually and generally perform&d(Tr. at 24).



Additionally, even thougthe ALJ determined that Plaintiff clobperform hepast
relevant work, the ALdnadealternaive findings for step five. (Tr. at 24-25The ALJ stated
that “considering the claimdstage, educationvork experience, and residual functional
capacity, there are other jobs that exist in significant numbers in the natonahgythat the
claimant aso can perform (20 CFR 404.1569, 404.1569(a), 416.969, and 416.960(a) at
25). The vocational expeftVE”) testifiedthat even with additional limitationsquired about
by the ALJ,anindividual with Plaintiff sage, education, work experieneadRFC would be
able to perform theequirements of representative occupations such as:

1. Receptionist, DOT #237.36F38, which is performed ahe sedentary
level, has an SVP of 4

2. Typist, DOT #203.58D066, which is performed at the sedentary level, has
an SVP of 3

3. Order Clerk, DOT #249.36Q@26, which is performed #te sedentary level,
has an SVRf 4

(Tr. at 25)?

Moreover, theALJ deternined that the/E’s testimony was consistent with the
information contained in thBictionary of OccupationaTlitles (Tr. at 25).Based on the
testimony of the/E, the ALJ concluded that “considering ttlaimants age, education, work
experience, and residual functional capacity, the claimaatpable of making a successful
adjustment to other work thakists in significant numbers in timational economy. (Tr. at 25).
Therefore, the ALJ stated thafiading of “not disabledivasappropriate.(Tr. at 25). The ALJ
concluded that Plaintiff was not under a disability from March 24, 2007, throughtiefdhe

decision. (Tr. at 26

2“DOT” refers to theDictionary of Occupational Titlesand “SVP” refers to the Specific
Vocational Preparation Code.



D. Standard of Review

The scope of this Coud'review is limited to determining whether the ALJ applied the
correct legal standartyjcRoberts v. Bowe841 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideReghardson v. Peralegl02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8§ 405(g). Substantial evidence is more than a sciatillae evidene
must do more than merely create a suspicion of the existence of a fact, angctadstsuch
relevant evidence as a reasonable person would accept as adequate to support tleconclus
Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995) (citRghadson 402 U.S. at 401;
Walden v. Schweike672 F.2d 835, 838 (11th Cir. 1982)).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer would have reached a contrary rastifte findeof fact,
and even if the reviewer finds that “the evidence preponderates against” thasSmmens
decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 199grnes v. Sullivam32
F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking
into account evidence favorable as well as unfavorable to the dedote 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (holding the court must scrutinize
the entire record to termine reasonableness of factual findings).

II.  Analysis
Plaintiff argues twassues on appeal:

1. TheAdministrative Law Judge erred by substituting his opinion for expert
medical opinion evidence.

2. TheAdministrative Law Judge relied on a response from a vocational expert
to incomplete [sichypothetical



(Doc. 14 at 5-1B The Court addressesch oftheseissueselow.
A. Incomplete Hypothetical

Plaintiff argues that “[aj ALJ must pose a hypothetical question to the vocational expert
which comprehensively described the claimant’s impairmeriBoc. 23 at 11 (citind?endley v.
Heckler, 767 F.2d 1561, 1563 (11th Cir. 1985pefendanthoweverargues that “the AL3
hypothetical question to the VE encompalsak the limitations the ALJ included in his RFC
assessmerit (Id. (citing Tr. at20-21, 91-94)). Thudf)efendant argues thathe ALJ properly
relied on the VE'’s testimony, which provided substantial evidence in support of his
determination$ (Doc.24 at 16).

Upon reviewDefendant is correct that the Akhypothetical question to the VE
included all of the limitationthatthe ALJ included in hiRFC assessmen{SeeTr. at 20-21,
91-94). Thus, the AL3 hypothetical to th¥E could only be incoplete if there are additional
limitations thathe ALJ should have included in his RFC assessm&etordingly, if the ALJ’s
RFC assessment is supported by substantial evidenceh#tgypotheticais not incompleteand
there isno error. See Lee v. @nmt of Soc. Sec448 F. App’'x 952, 953 (11th Cir. 201(jting
Crawford v. Comnr’'of Soc. Se¢363 F.3d 1155, 1161 (11th Cir. 2004) for the proposition that
“[t]he ALJ is not required to include findings in a hypothetical to a vocational expettiehat
ALJ has found to be unsupported

Moreover, a will be explained in greater detail below, the Court finds(thehe ALJ s
RFC assessment, including his review of the medical opinion evidence, is supported by
substantial evidence, ai@) Plaintiff has not met her burden of proving she is disabled. Thus,

the ALJ did not err by failing to include additional limitations in his hypothetical to the VE



B. The ALJ’sReview of the Medical Opinion Evidence
The Court next discusses the ALJ’s review of the medical opinion evidence of record.
i. The Parties’ Arguments

Plaintiff argues that it is apparent that the Akdrived at the physical residual functional
capacity basd on his own interpretation of medical data, rather than relying on medical opinion
evidence.” (Doc. 23 at 10). Plaintiff argues thatltfagugh an Administrative Law Judge may
choose between conflicting medical opinion evidence, it is improper &gdisr all medical
opinion evidence and instead substitute his opihigld.). Specifically, Plaintiff points to the
ALJ’s discussion regarding the opinions of Nancy Kelly, Psy.D. and Eshan Kibria, M.zt (
8-9). Plaintiff argues thaif the ALJ had sufficient medical opinion evidence upon which to
base his decisiowithout the need for psychologiaad physical evaluati®) then he would not
have expended taxpayer dollars for frivolous and unnecessary examinaibas9)( Plantiff
argueghat the ALJ had the ability verify the mental and physical examinatidng did not do
so. (Seeidat 10). Instead, Plaintiff argues that the ALJ arrived atrté@al and physicaRFC
findings based upon his own interpretation of medical datk). (Plaintiff argues that “[djsent
contradictory medical opinion evidence, the opinions of the medical consultants should be
accepted as a matter of law.fd .

Defendant disagrees and argues that substantial evidence supports thasdedsment
of the medical evidenceglDoc. 24 at 7). Defendant argues thiie*ALJ properly evaluated the
onetime consultative examining doctofdlancy Kelly, Psy.D. and Eshan Kibria, M.D.)
opinions” (ld.). Further, Defendant argues th#te opinion of a onéme examining doctor is
not entitled to any deference or special considerdti@d. (citing 20 C.F.R. 88 404.1502,

404.1527(c)(2), 416.902, 416.927(c)(Byre v. Comrn of Soc. Se¢.586 F. App’x 521, 523



(11th Cir. 2014)Denomme v. Comm’r of Soc. S&xd8 F. App’x 875, 878 (11th Cir. 2013);
Crawford v. Comnr’'of Soc. Se¢363 F.3d 1155, 1160 (11th Cir. 20P4)Thus,Defendant
argues that because Dr. Kelly and Dr. Kibria wamnetime consulting examining doctorshéir
opinions were not eitked to any deference or spectansideration.” Ifl. at 7-8).

Furthermore, Defendant argues that the ALJ properly afforded the cosgigtitwo Dr.
Kelly’s and Dr. Kibrig opinions. [d. at8-16). Defendant argues that the ALdrbperly
assessed Br Kelly and Kibrigs opinions and afforded their opinions weight, in accordance with
agencyregulations and rulings . . . .’Id( at 12). Defendant also argues that Plaintiff cites no
record facts or legal authority for her contention that “[a]bsent contoagictedical opinion
evidence, the opinions of the medical consultants should be accepted as a maitér (od.Ja

Moreover, Defendant argues that Plainsiffirgumenthat“the ALJ could have obtained
additional information regarding Drs. Kelly and Kibria's opinions is unavailirftd. at 13).
Defendant argues thathere is nothing in the record to suggest the ALJ lacked sufficient
informaton to decide Plaintifs claim” and thaPlaintiff, not the ALJ, had the burden to produce
evidence showing how Claimastmpairments affected her functioning during the alleged
period of disability’ (Id. at 1314).

Finally, Defendant argues tha®laintiff’'s argument suggesting the ALJ, in his RFC
assessment, substituted his own opinion for tkdsee medical sources is without méritid.
at 14 (internal citations omitted)pefendant argues thtte ALJ “considered the overall
evidence” andproperly assessed and afforded weight to the medical opinions of twanane-

examining medical soaes and mperly assessed PlaintdfRFC . . . .” [d. at15-16).



ii. Legal Standard

Medical opinions are statements from physigi@sgchologistsor other acceptable
medical sources that reflect judgments about the nature and severity of iergajrmcluding
symptoms, diagnosis and prognosig)at a claimantan still do despite impairmentand
physical or mental restriction®0 C.F.R. 88 404.1527(a)(2), 416.82)(2). For treating
physicians, the Eleventh Circuit has held that the opiniantdating physician must be given
substantial or considerable weight unless “good cause” is shown to the coRtnalips, 357
F.3dat 1240-41 (citing-ewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997The Court
notes, however, that tmedicalopinions of non-treating physicians and dimee examinergre
not entitled to any special deferenc@eeMcSwain v. Bower814 F.3d 617, 619 (11th Cir.
1987).

Nevertheless, an ALJ is required to consider every medical opiBiemnett v. Astrye
No. 308CV-646-J-JRK, 2009 WL 2868924, at *2 (M.D. Fla. Sept. 2, 2009) (citing 20 C.F.R. §§
404.1527(d), 416.92d)). To evaluate any medical source, an ALJ must use the same criteria,
whether the medical source is treating or-tr@ating, considering the lfowing elements: “(1)
the length of the treatment relationship and the frequency of examination; (2)ureearad
extent of any treatment relationship; (3) supportability; (4) consistency thign medical
evidence in the record; and (5) specializatiold. (citations omitted).

An “ALJ may reject any medical opinion if the evidence supports a contreting.”
Lacina v. Comm’r Soc. Sec. Admi@06 F. App'x 520, 526 (11th Cir. 2015) (quotigbarfarz v.
Bowen 825 F.2d 278, 280 (11th Cir. 1987However, theALJ must ‘State with particularity
the weight he gave the different medical opinions and the reasons thetdfd¢gtioting

Sharfarz 825 F.2d at 279). In situationh@re an ALJ articulates specific reasons for failing to

10



accord the opion of a treating or examining physician controlling weight and those reasons are
supported by substantial evidence, there is no reversible eRoellnitz v. Astrug349 F.App’ X
500, 502 (11th Cir. 2009kiting Moore v. Barnhart405 F.3d 1208, 1212 (11th Cir. 2005)).

iii. Analysis

In this case, the record is clear that the ALJ stated with particularitydiightthe gave
the medical opinions of Dr. Kelly and Dr. Kibria and the reasons ther8fmi_acina 606 F.
App’'x at526. Moreover, the ALJ articulatespecific reasons for failing to accord the opinions
of Dr. Kelly and Dr. Kibria controlling weighind those reasons argported by substantial
evidence.SeePoellnitz 349 F. App’x at 502. Thushere is no reversible erroBee id.

1. The ALJ'sReview of Dr. Kelly’s Medical Opinion

As to Dr. Kelly, the ALJ described Dr. Kg’'s examination and findings. (Tr. at 19).
The Court notethat Plaintiff stated th&ff] or the sake of brevity and economy, the statements
of the testimony and of the documentary evidence as set forth in the AL ®d€Tisi1-32)
are accepted by the Plaintiff and incorporated, as if fully presented herapt @s specifically
alluded to, excepted, or expanded upon, below.” (Doc. 23 delertheless, as Defendan
points out, “Plaintiffdid not ‘allude to, except, or expand upamy of the ALJ’'s above
statements. . ..” (Doc. Z 910). Thus, Defendant is correct that,appeal; Plaintiff does
not object to the ALJ’s explanation of Dr. Kelbyéxaminatiori. (See idat 8).

The ALJ statedhat“Dr. Kelly’s opinions regarding the claimant’'s mental functioning
are givemo weightas the totality of the medatrecord contradicts Dr. Kellyfindings and the
claimants subjective reports are not credible to éxéent that they conflict directly with the
contemporaneous medical observations over time.” (Tr. at 23 (emphasis added)). Thus, the

specificreasons giveby the ALJ for affording Dr. Kelly’s opinion no weighte(1) the

11



“totality of the medial recod contradicts Dr. Kelly’s findings” and (2) “theaimants
subjective reports are not credible to the extent that they conflict diredhlyhvei
contemporaneous medical observations over.tinGEr. at 23).

On the first point, the ALJ noted that, in March 2013, Dr. Kelgkxaminatioriound
Plaintiff “to have significant anxiety and mental health symptoms.” (Tr. at 23). Neveghele
the ALJ foundthat”the indications from this examination are simply not credible awéight
of the entie record ontradicts Dr. Kelly’s findings, not only records dating back sewerais,
but contemporaneous medical treatment notes from Drs. Kibria and Esch as welat 23).

In reviewing the medical records regarding Plaintiffflegedmental impairmentshe ALJ
stated:

Regarding the claimarst alleged mental impairments, thedersigned also finds

that the claimant is not as limited as is allegdd.2008, examination showed
claimants mood and affect to appear appropri&te2009, claimant reported living

a moderately active lifestyle and denied depression or anxXiet®010, claimant
again denied difficulties with depression, anxiety, or experiencing angteyns.
Claimant sought and received no mental health treatn@aimant reported living
amicably with others and having good relationships with peers, coworkers, and
supervisors. She had a boyfriend and got along well with her fa®iig.showed

good recall of recent and remote events and appeared to have no difficulty with
memory. Notably, claimant appeared to attempt to manipulate the outcome of the
examination by asking the exaner to indicate that she has “no memoryhis
manipulation further suggests that the claimant is not as limited as is alleged and
tha her subjective reports are not credib@aimant indicated that she is able to
initiate and maintain friendshipsShe visits with friends and talks with neighbors
actively. She spends her days watching television, preparing simple meals, and
houseclaning. On multiple examinations in 2013, claimantunderstanding,
memory, concentration, social interaction, and adaptation appeared iStaet.
further denied depression or anxiety.

(Tr. at 23).
A review ofthe medical recoslabovesupports thé\LJ’s contention that thedtality of
the medial record contradicts Dr. Kelly’s findings (SeeTr. at 23). For instancein 2008, the

medicalrecord, in factshows that Plaintif6 mood and affect were appropriafdr. at 482).In

12



2009,the medicatecords show that Plaintiff reportedr@oderately active lifestyle and that she
denied depressioanxiety, and suicide attempts. (Tr. at 532). In 2010, the medical records
show that Plaintiffdenied difficulties with depression, anxiety, or experiene@ng symptoms.
(Tr. at 23 (citing Tr. at 554)). Further, the ALJ’s description of the 2010 medmaids is
accurate. $eeTr. at 23 (citing Tr. at 554-58) Finally, medical records from 2013 indeed show
that “claimants understanding, memory, comteation, social interactiorgnd adaptation
appeared intact(Tr. at 577)and that Plaintiffdenied depression or anxiety” (Tr. at 654-66,
709-38, 740-71). Thushése recordsvhich sparover five yearsprovide substantial evidence
contradicing Dr. Kelly's findings that Plaintiff ha%significant aniety and mental health
symptoms.” §eeTr. at 23). The Courthereforefinds that theALJ’s conclusion thathe
totality of the medical evidence does not support Dr. Kelly’s findings is suppoytsustantial
evidence

Additionally, the ALJs second reason for giving Dr. Kelly’s opinion no weighthigt
“the claimants subjective reports are not credible to the extent that they conflict dineittithe
contemporaneous medical observations tivee.” (Tr. at 23). In fact, the ALJspecifically
found that Plaintiffs statements concerning the intensity, gesice and limiting effects oher
symptomswverenot entirely credible. (Tr. at 22). Upoeviewof the medical records cited
abovethe ALJ’s finding that Plaintiff was not entirely credible supported by substantial
evidencebecausghe contemporaneous medical observations overdimgadict Plaintiffs
subjective reports.

Upon consideration, the Court finds that both reasons dpyehe ALJ for affordindDr.

Kelly’s medical opinion no weight are supported by substantial evide&waRoellnitz 349 F.

13



App’x at 502. Thus, the ALJ did not dyy affordingDr. Kelly’'s medical opinion no weight.
See id.

Furthermorethe ALJ'scitations to the record above also support the ALJ's RFC findings
as to Plaintiff's mental impairments. It is clear that the ALJ’s RFC findings asitdifPka
mental impairmentsra based on substantial medical evidence of record. Accordingly, thie Cou
finds that the ALJ’'s RFC findings as to Plaintiff's mental impairmangssypported by
substantial evidencand therefore, the ALdlid not err as to those findingSeeBarnes 932
F.2d at 1358.

2. The ALJ’s Review of Dr. Kibria’s Medical Opinion

As to Dr. Kibria,Plaintiff states in her Memorandum that gf]the sake of brevity and
economy, the statements of the testimony and of the documentary evidencews setHe
ALJ’s decision (T. 11-32) are accepted by the Plaintiff and incorporated, dy pprfesented
herein, except as specifically alluded to, excepted, or expanded upon, below.” (Doc..23 at 4)
Nevertheless, Defendant is correct that “Plaintiff did not ‘alledexcept, or expand upomy
of the ALJ’s” statements. (Doc. 24 at 12). THRintiff did not object to the ALY
explanation of DrKibria’s examinatioron appeal. See id.

The ALJ statedthat“Dr. Kibria’ s opinion finding the claimant to leapable of less than
the full range of medium work is given some weight however the totalttyeaihedical record
suggests that the claimant is not as limited as was indicated by Dr. Ki@rraat 23). The ALJ
further stated thatDr. Kibria’s opinion is ofimited value as he was ondyone time examining
physician” andhat“[t] he combined record of the claimantreatment received from several
doctors suggested differdimhitations within a similar rangé.(Tr. at 23). Thus, the reasons

given by the ALJ for only giving “some weight” to Dr. Kibria’s opinion aret(totality of the

14



medical record suggests thiaintiff is not as limited(2) Dr. Kibriawas onlya onetime
examining physician, and (3) the combined record of Plaintifatment received from several
doctors suggested differdimhitations withina similar range (Tr. at 23).

In evaluating these reasons, the Cditst notes that Dr. Kilbia, as a onéime examining
physician, is not entitled to any special defererfseeMcSwain 814 F.3d at 619. Thus, the
Court finds that Dr. Kibria’s opinion could be affordeds weighfor this reason

Additionally, the Court furthenotes that the ALJ specifically evaluated the medical
recordsregardingPlaintiff’'s physical limitations in the RFC analysis. (Tr. atZ3). The ALJ
stated, “[ijn terms of the claimant’s alleged physical impairments, the longitudiniatahe
record suggesthat the claimant is not as limited as is alleggdr. at 22). On this pointhe
ALJ stated:

Claimants subjective reports of pain are mapportedby substantial medical
evidence, are contradicted by numerous clinical and diagreos&minations, and
appear intermittent and requiring only conservative therapies throughoettine.
While claimant alleges severe back and grams and limitationsMR of the
lumbar spine from April 2007 was unremarkable but for a small disc protrusion
marginally encroachingnto the right neural foramen at 131 No nerve
compression was observedlaimants reportecsymptoms of radiating pain on her
left were notsupported at all by the objective medialidence. Physical
examination showed no point tenderness and good lower extremity strength.
Straight leg raising was negativélotably in spring 2007, claimant noted having
no othercomplaints and did not repdneadache, mental, or arm difficultiefn

May, examination showedormal neurological function including gait, strength,
sensation, and reflexess-ray appeare@ssentially normal.Thereafter in March
2008, claimant reported that her back conditionihgatoved. Her gait and station
were normal. While she complained at this time of shoulder amdh pains,
diagnostic imaging was unremarkableClaimants shoulder range of motion
improvedwith treatment and conservative care was recommen@&dmant ad

not follow up again untiSeptember 2009 at which time she reported a new onset
of shoulder pain three months earlier. Claimant denied numbness, tingling, or
weaknessAgain, conservative physical therapy wasommended to the claimant
and again thelaimant was generally nesompliant. Throughoutthis period,
claimants headaches appeared well controlled with Topamax use as presdnibed.
April 2011, claimant felt well enough to attempt to run for exerciSke denied

any back pain omjury at this time. DVT study and leg examination showed no

15



evidence of swelling despitdaimants reports of diffuse leg paindn 2012 and

into 2013, claimans breast cancer was iamission and she denied headache or

other symptoms Examination showed a full range mibtion in claimants upper

and lower extremities, she appeared well clinically and consertatvapies were

again recommended for left sided tenderness as no clear etiology cdalthde

In March 2013, claimant reported atypical shoulder pains and limitations but was

observed witmormal muscle bulk and tone and used her left arm and hand to blow

her nose while in the office.
(Tr. at 2223). The ALJ concluded that “[a]ll of the foregoing tend to suggesthbatiaimant is
not as limited as is allegéd(Tr. at 23).

The ALJs review of Plaintiff's medical recordss to Plaintiff's physical impairments
spans aix-year time period A review of thesemedical records shows that the ALJ’'s
characterizatins of those records are supported by substantial evidence. For instance, the MR of
the lumbar spingvas, in factunremarkable but for a small disc protrusion marginally
encroachingnto the right neural foramen at L4-5. (Tr. at 465-466). Additionally, in 20&1, th
records show that Plaintiff attempted to run for exercise. (Tr. at 688). Fuhb&ourt finds
thatthesemedical recordsupportthe ALJ’sconclusiorthatthe“totality of the medical record
suggests that the claimant is not as linfitasl Dr. Kibria indicated.(SeeTr. at 23). In fact, the
records largely show that conservative care was suggested and that amtifit as limited as
alleged.

Moreover, the above records were obtained from various doctors, including DrLE&sch,
MemorialHealth Systemand Dr. Yuvienco. These records do not contradict the ALJ's RFC
assessmentSeeTlr. at20-24). Thus, the Court finds thatreview of these recordsipports the
ALJ’s conclusiorthatthe combined record of Plaintifftseatment receivefiom several doctors
only suggested differeditmitations within a similar range(Tr. at 23).

Upon consideration, the Court finds tiAdt] articulatedspecific reasons for failing to

accord the opinioDr. Kibria controlling weight andhat theseeasons are gpported by
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substantial evidenceSeePoellnitz 349 F. App’x at 502. Thus, there is no reversible error on
this ground.See id.

Furthermorethe ALJ’s citations to the record above also support the ALJ’'s RFC findings
as to Plaintiff's physical impairments. It is clear that the ALJ’s RFC findings BRintiff's
physicalimpairments se basedipon substantial medical evidence of record. Accordingly, the
Court finds that the ALJ’'s RFC findings as to Plaintifflsysicalimpairments are supported by
substantial evidence and, therefotiee ALJ did not err as to those findingSeeBarnes 932
F.2d at 1358.

Finally, as in all cases, Plaintiffears the brden of proving that she is disableSee
HinesSharp 511 F. Appk at 915 n.2.Here,Defendant is correct th&iaintiff cites no record
facts or legal authority for her contentions that the opinions of Dr. Kelly or Dr.eksbwould be
acepted as a matter of law. (Doc. 24 at 12). Furthermdiige Wlaintiff argues thateALJ
does not point to any medical opinion evidence in the record settingPlartttiff’'s mental and
physicallimitations the record nevertheledemonstrates théte ALJ’s RFC findings were
based on substantial medical evidence of rec{@eeTr. 16-20). RegardlesPlaintiff cites no
record facts to demonstrate that the ALJ should have made some other determinati@mbas
the medical recordThus,Plaintiff has failed to meet her burden of proving she is disalSee.
HinesSharp 511 F. Appk at915 n.2.

In this case, the Court finds that thkJ applied the correct legal standdod his
assessments of the doctors’ medical opinisas,McRober{841 F.2d at 108@Gndthatthe
ALJ’s findings regarding those doctor’'s medical opinions are supported by substantial @videnc
seeRichardson402 U.Sat 390. Moreover, the ALJ cited specific medical records and

Plaintiff's testimony in making his RF&ssessment of Plaifit The Court, therefordjnds that
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the ALJ’sdecision is supported by substantial evidencethatit isdecided upon proper legal
standards.
[I.  Conclusion

Upon consideration of the submissions of the parties and the administrative record, the
Court finds that the decision of the ALJ is supported by substantial evidensedactied
upon proper legal standards.

Accordingly,IT IS HEREBY ORDERED:

The decision of the Commissioner is herd®FIRMED pursuant to sentence four of 42
U.S.C. 8405(g). The Clerk is directed to enter judgment accordingly, termirygbeaing
motions and deadlines, and close the case.

DONE AND ORDERED in Fort Myers, Florida oiseptembef6, 2016.

Yl

MAC R. MCCOY)
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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