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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
WALTER CLINE,
Plaintiff,
V. Case No: 2:15¢v-480+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

This cause is before the Court on Plaintifalter Cline's Complaint (Doc. 1) filed on
August 12, 2015. Plaintiff seeks judicial review of the final decision of the Commissibtie
Social Security Administration (“SSA”) denying his claim for a period ofldigg, disability
insurance benefits, and supplemental security income. The Commissioner filedrtbeript of
the proceedings (hereinafter referred to as “Tr.” followed by the appreopage number), and
the parties filed legal memoranda in support of their positions. For the reasons segiouthes
decision of the CommissionerA&=FIRMED pursuant to § 205(g) of the Social Security Act, 42
U.S.C. § 405(Q).

I.  Social Security Act Eligibility, the ALJ’s Decision, and Standard of Review

A. Eligibility

The law defines disability as the inability to do any substantial gainful adbiyitgason
of any medically determinable physical or mental impairment that can be expertsditan
death or that has lasted or can be expected to last for a continuous period of not lessduban tw
months. 42 U.S.C. §8 416(i), 423(d)(1)(A), 1382c(a)(3)(A); 20 C.F.R. §8 404.1505, 416.905.

The impairment must be severe, making the claimant unable to do his previous work, or any
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other substantial gainful activity thatists in the national economy. 42 U.S.C. 88 423(d)(2),
1382c¢(a)(3); 20 C.F.R. §§ 404.1505 - 404.1511, 416.905 - 416.911.

B. Procedural History

OnAugust 3, 2012, Plaintiff filed an application for disability insurance benefits and for
supplemental security income asserting an onset ddtdyo®, 2012. (Tr. at 170, 1).7
Plaintiff's applications were denieditially on September 27, 201dr. at 61, 69), and upon
reconsideration on January 7, 2013 (Tr. at 77, 90). A video hearing was held before
Administrative Law Judge (“ALJ”) S. D. Schwartzberg on March 12, 2014. (Tr. at 28-60). The
ALJ issued an unfavorable decision on March2®14 (Tr. at10-27). The ALJ found Plaintiff
not to be under a disability froduly 9 2012, through the date of the decision. (Tr. at 23

OnJune 10, 2015, the Appeals Council denied Plaintiff’'s request for review. (Tr)at 1-6
Plaintiff filed a Complaint (Doc. 1) in thiSourt on August 12, 2013efendant filed an
Answe (Doc. 8) onSeptember 22015. The parties filed Memoranda in support. (Docs. 14,
15). The parties consented to proceed before a United States Magistrate Judge for al
proceedings. SeeDoc. 13. This case is ripe for review.

C. Summary of the ALJ’s Decision

An ALJ must follow a fivestep sequential evaluation process to determine if a claimant
has proven that he is disabledacker v. Comm’r of Social Securig42 F. App’x 890, 891
(11th Cir. 2013) (citinglones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must

determine whether the claimant: (1) is performing substantial gainful actRjtigaé a severe

1 Unpublished opinions may be cited as persuasive on a particular point. The Court dogs not rel
on unpublished opinions as precedent. Citation to unpublished opinions on or after January 1,
2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



impairment; (3) has a severe impairment that meets or equals an impairment spelcstied!ip

20 C.F.R. Part 404, Subpart P, Appendix 1; (4) has the residual functional capacity (“®RFC”) t
perform his past relevant work; and (5) can perform other work of the sort found in tr&ahati
economy. Phillips v. Barnhart 357 F.3d 1232, 1237-40 (11th Cir. 2004). The claimant has the
burden of proof through step four and then the burden shifts to the Commissioner at step five.
HinesSharp v. Comm’r of Soc. Sgb11 F. App’x 913, 915 n.2 (11th Cir. 2013).

In this case,lte ALJ found that Plaintiff met the insured stataquirementthrough
Decembe3l, 2015 (Tr. at 15. At step one of the sequential evaluation, the ALJ found that
Plaintiff had not engaged in substantial gainful activity sihdg 9 2012, the alleged onset date.
(Tr. at 15). At step two, the ALJ found that Ri&if suffered from the following severe
impairments:coronary artery disease, atrial flutter, and obesity. (Tr. at 15). At stey thee
ALJ determined that Plaintiff did not have an impairment or combination of impairmants th
meets or medically emls the severity of one of the listed impairments in 20 C.F.R. Part 404,
Subpart. P, Appendix 1 (20 C.F.R. §§ 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925
and 416.926). (Tr. at 18).

Based on the evidencthe ALJ determined that Plaifithad theresidual functional
capacity (RFC’) to perform light work except “no climbing ladders, ropes and scaffolds;
otherwise, frequent postural activities (such as climbing ramps and st&rs;ibg, stooping,
crouching, kneeling and crawling).” (Tr. at)19Additionally, the ALJ stated that Plaintiff
“should avoid concentrated exposure to extreme heat, humidity and hazards.” (Tr. at 19).

At step four the ALJ determined that Plaintiffs capable of performing past relevant
work as a returns clerk amdtail sales persoh.(Tr. at 23). The ALJ statatiat “[t]his work

does not require the performance of woglated activitieprecluded by the claimant’s residual



functional capacity (Tr. at 23). Specifically, as the ALJ notediacational expert‘'VE”)
testifiedthatPlaintiff “had past work as a returokerk and retails sales person which were semi
skilled vocationally (SVP 3) and required light exertion.” (Tr. at23he ALJ stated thani
comparingPlaintiff's RFC “with the physical and mental demands of this work, the undersigned
finds that the claimant is able to perform it asialty and generally performéd(Tr. at 23).
The ALJ stated that the V&testimony waconsistent with the informatiatontained in the
Dictionary of Occupabnal Titles (Tr. at 23). Further, the ALJ stated that “[e]ve[Pifintiff]
were found to have severe mental innpeants and limited to unskilledork, pursuant to 20
CFR, Subpart P, Appendix 2, there are approximately 1,600 sepadatetary and ligh
unskilled occupations that can be identified in eight broad occupatategories, each
occupation representing numerous jobs in the national economy.” (Tr. at 23).

Because the ALJ determined that Plaintiff could perform his past relevakttiveALJ
did not proceed to step fiveSdeTr. at 23). The ALJ found that Plaintiff had not been under a
disabilityfrom July 9 2012, through the date of thecision (Tr. at 23).

D. Standard of Review

The scope of this Court’s review is limited to detemmg whether the ALJ applied the
correct legal standartyjcRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideRezhardson v. Peralegl02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8405(g). Substantial evidence is more than a scietilthe evidence
must do more than merely create a suspicion of the existence of a fact, angctudstsuch

relevant eviénce as a reasonable person would accept as adequate to support the conclusion.

2“SVP” refers to the Specific Vocational Preparatiode.



Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995) (citmélden v. Schweike672 F.2d 835,

838 (11th Cir. 1982)Richardson402 U.S. at 401).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist

court will affirm, even if the reviewer would have reached a contrary ra@sdilhder of fact, and

even if the reviewer finds that “the evidence preponderates against” the Camariss

decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 1991); &aines v. Sullivan

932 F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole,

taking into account evidence favorable as well as unfavorable to the dedéisiote, 67 F.3d at

1560;accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1998}4dting that theourt must

scrutinize the entire record to determine reasonableness of factual findings)

Analysis
On appeal, Plaintiff raises three issues

(1) The cralibility assessment performed by the ALJ is not in compliance with 20
C.F.R. 88 404.1529, 416.929, and SSR7p6because the ALJ discredited
Plaintiff and reversed the findings made on and off the recdtedthearing
to penalize Plaintiff for refusingp accept the ALJ’s proposal to amend the
disability onset date.

(2) The ALJ failed to provide claimant with a full and fair hearing within the
meaning of 20 C.F.R. 88 404.944; 416.1444 because he refused to consider
Plaintiff's testimony in determining the onset date for disability.

(3) The ALJ committed harmful error when he found that Plaintiff's mental
impairments, including posttraumatic stress disorder (PTSD), depression, and
anxiety, were noisevere and trivial within the meaning of 20 C.F.R. 88§
404.1521(a), 416.921(a).

(Doc. 14at1-2). The Court addresses eachtluése issues in turn.



A. The ALJ’s Credibility Determination of Plaintiff

The first issue raised by Plaintiff concerhs tALJ sfinding that Plaintiff’'s statements
concerning thentensity, persistence, and limiting effects of his alleged symptoms were no
entirely credible. $eeDoc. 14 at 1, 7 (citing Tr. at 21)).

1. Arguments

Plaintiff contends thahe ALJdiscredited Plaintiff and reverséddings made on and
off the record athe hearing to penalize Plaintiff for refusing to accept the ALJ’s propmsal
amend the disability onset date. (Doc. 14 at 1, 7). Plaintiff argues that thewlititly found
Plaintiff fully credible as of October 2013(ld. at 7 (citing Tr. at 3158)). Despite this implicit
finding, however, Plaintiff states that “[w]hen Plaintiff's Counsel was qoesstg Plaintiff at the
hearing, the ALJ explicitlynterjected to direct Plaintiff to testify about his problems prior to
October 2013 (Id. at 7-8 (citing Tr. at 35)). Plaintifargiesthat the ALJ foundPlaintiff had
problems at the time of the hearingd. @t 8 (citing Tr. at 35, 53) Nevertheless, Plaintiff
contends thdfo]ff the record, th&LJ explicitly stated he wouldpprove thelaim as of
October 2013, but only if Plaintiff voluntarily amended his onset’tdtd.) Plaintiff states that
he “declined to amend his onset date at the hearing and this was confirmed bipliettgng
the hearing, because Plaintiff believed reswlisabled as of the original onset datéuty
2012”7 (Id.).

Plaintiff argues that “[dspite finding Plaintiff to be fully credible concerning his
capacity to work as of October 201&’thehearing, the ALJ discredited Plaintiff'gestimony
and conplaints in rendering an unfavorable decision” in his decisitth.a{ 8 (citing Tr. at 21)).
While the ALJstatedthatamending the onset date would not hurt Plaintdése(Tr. at31),

Plaintiff argues that the ALdevertheles&ollowed through with his off-the-record warning that



he would issue an unfavolaldecision’ (Doc. 14 at 8). Further, while acknowledgitigt
“[t]he analysis in the ALJ Decision’s ppars on the surface to proviggitimate reasns for
discrediting Plaintiff,” Plainff argues that “the expit statements made by the Akvidences a
different reason for discrediting Plaintiff's testimony penalize the Plaintiff farefusing to
voluntarily amend his onset date to October 20181.).

In addition to his contentions regarding the onset dgentiff argues that the reasons
provided by the ALJ are impropédegally inadequateandnot an accurateharacterization of the
record. (Id. at 9). For instance, Plaintiff points out that the ALJ’s Decisgiates thathe
evidence fails to substantiate allegations of ‘total disabilityld. (citing Tr. at21)). Plaintiff
contends, howevethat he “is not alleging that he is ‘totally disabléd.ld.). Rather Plaintiff
states that hes allegng that“he isunable to engage in substantial gainful activity within the
meaningof 20 C.F.R. 88 404.1505(a), 416.905(a)d.) Thus,Plaintiff argues that “the legal
standard applied in assessing Plaintiff’'s credibility does not appear to bsteonsiith the
definition of disability set forth in the Act. (1d.).

Finally, Plaintiff argueshatthe ALJciteshis participation irmundane daily activitiefor
theconclusion that Rintiff can work fulttime. Seed.). Plaintiff argues that these activities
such as thability to performself-help activities, shop, go to the moviespk, cleanandwalk
up a flight of stairs without a problemarenotcomparable nor probative of Plaintiff'sibty to
work. (d. (citing Tr. at 21)). Instead, Plaintiff argsthat“the reasons provided clearly appear
to be a pretext for the ALJ to deny the Claim due to Plaintiff's refusal to amenddasdaté.
(Id.). Thus,Plaintiff argues thatthe ALJ’s findirg that Plaintiff is not credible is not suqrted
by substantial evidence” and that tj§ ALJ’s statements, both on and off the record, suggest he

has a compromised ability to objectively adjudicate this caseroand.” (d. at 10).



Defendant strongly disagrees with Plaintiff's contentior&eeDoc. 15 at 4). Defendant
states that “[ijn assessing Plaintiff's residual functional capacity (RRE)ALJ partially
credited Plaintiff's subjective complaints when he limited Plaintiff to a reducegkraf light
work.” (ld. (citing Tr. at 19)). Neverthelss,Defendant states that “ft¢ ALJ then fully
evaluated the intensity and persistence of Plaintiff's subjective congpémdtproperly found
Plaintiff's remaining complaints were not credible because they were iatantsvith the
objective medical edience, state agency opinion, and Plaintiff's fairly intact daily activities
(Id. (citing Tr. at 19-22)).

Defendant contends that the ALJ applied the correct legal standards inmgssessi
Plaintiff's credibility and that substantial evidence supporsAhJ’s credibility assessment.
(Id. at 6). For example, Defendant points to Plaintiff's cardiac records that showragn
normal cardiac findings after his coronary artery bypass graft and catigertreatmeritfor the
proposition that the objecevmedical evidencerovides substantial evidence supporting t
ALJ’s credibility assessmen{Doc. 15 at 7 (citing Tr. at 389, 391, 609-10, 636, 687-88, 787,
792, 817-18, 834-36)).

Additionally, Defendanargues that “[dlhoughnot dispositive, a claimant’s activities
may show that his symptoms are not as limiting as alleged. at 8). Defendant contends that
“Plaintiff's selfreported abilities were not indicative of the disablingtations he alleged
(Id.). Forinstance Defendant points out that the ALJ notkdt“although Plaintiff testified he
required the rest of the day to recuperate after walking around the mall, sgeé &nd
dysfunction were not reported to his treatment providedsl.”(¢iting Tr. at A, 34, 389).

In addition to the examples abo@xfendanturtherpoints out that “the ALJ noted that

Plaintiff's allegations that his doctors told him he wolb&lunable to return to work [wed not



documented in any treatment note@d.). MoreoverDefendant argues thaPlaintiff's
allegations of memory and concentration problems following his coronary arfgagdygraft
were unsubstantiated by the objective medical evidence, which showed Plaintifégouti
presented with normal mental statusraxations and no ongoing memory or concentration
problems’ (ld. (citing Tr. at21, 566, 627, 670, 739, 744, 767, 771)).

Defendant also states thaetALJ notedhat “despite Plaintiff's allegations of
abdominal, foot, and knee pain, as well as a g@%ct in his lower extremity nervéshere
were fewtreatment notesf record supporting those contentionkl. (citing Tr. at21, 259,
427). Further Defendant states that “array of [Plaintiff’s] right foot and right knee showed
only ‘mild’ degenerative changes in both joints and both musculoskeletal and neurologic
examinations were routinely norndal(ld. (citing Tr. at 295, 359, 427, 449, 688, 828, 836-37,
848, 858). Defendanfurther argueshat the ALJ noted Plaintiff'allegations as to éhduration
and frequency of migraine headaches were unsupported by the r@do(diting Tr. at 2122,
595, 810, 834-841). Defendant also contends that the opinions of state agency consultant,
Thomas Peele M.Dprovide substantial evidence supportingAhd’s finding that Plaintiff's
statements concerning the intensity, persistence, and limiting effdutsfgdin and other
symptoms were not entirely crediblédd. at 10). FurthermoreDefendant states that “as the ALJ
noted, Plaintiff provided inconsistent information as to when he stopped abusing mdrijuana
(Id. (citing Tr. at 21)). Defendant states that Itfapugh Plaintiff testified he quit using the drug
in 1997, medical records document ongoing use through early’2Q#&4(citing Tr. at21, 48,
565, 580, 650, 680, 744, 768, 861)).

While Plaintiff arges that'the ALJ’s proffered reasons for discrediting Plaintiff were

pretext to deny Plaintiff's application for his refusalamend his alleged ongite,”Defendant



contendghat“Plaintiff failed to show how he could be ‘penalizedien. . . substatial

evidence supports the Alsldecision that Plaintiff was not entirely credibléd. at 11).
Defendantontendghat “[a] review of the hearing transcript shows the ALJ merely raised the
possibility that Plaintiff might want to amend his alleged onset’ddtd. at 12). Further, while
acknowledginghat “the ALJ may have suggested that a finding of disability at a later date might
have been possible in view of what he saw atithe bf Plaintiff's hearing,” Defendant argues
that “the ALJ’s decision reflects that the ALJ reviewed all of the relevadepee and reached a
different conclusion, a conclusion that is supported by substantial evidd€it¢. Defendant
argueghat,“[a]t most, the ALJ may have committed an error of judgment in making his
comments at the hearing, both on and off the record, but he did not commit an error of law.”
(1d.).

Defendanfurthernotes that Plaintiff relies on extraecord evidence” andrgues that
“the Court’s review is limited to the record made at the administrative’lg\tdl.(citing
Caulder v. Bowen791 F.2d 872, 875-77 (11th Cir. 1986Moreover Defendant argues that “a
presumption of honesty exists and Plaintiff has notgmtesl any evidence showing the ALJ
acted dishonestly.”1d. (citing Schweiker v. McClured56 U.S. 188, 195 (1982)ithrow v.
Larkin, 421 U.S. 35, 47 (1975)

Finally, Defendant argudhat “Plaintiff’'s argument the ALJ employed the wrong legal
standad is without merit. (Id. at 13). Defendant contends that “[ijn the context of disability
under the Social Security Act, ‘total disability’ and ‘totally disablace terms of art implying
the individual is disabled for the purposes of the Social Sgoet.” (Id. (citations omitted)).
Moreover, Defendant points out tHlgintiff, in a form signed by his representative, indicated

that“l am still totally disabledin requesting Appeals Council review of the ALJ’s decisidd. (

10



(citing Tr. at9)). Thus, Defendant argues that “[i]t is clear the ALJ considBtanhtiff's claim
that he was ‘still totally disabledVithin the parameters of the Social Security Act” and that
Plaintiff's argument is without merit(ld.).
2. Legal Standard

To establish disability based on testimony of pain and other symptoms, a plaustiff m
satisfy two prongs of the following thrget test: “(1) evidence of an underlying medical
condition; and (2) either (a) objective medical evidence confirming thezigeuf the alleged
pain; or (b) that the objectively determined medical condition can reasonablpdmezkto give
rise to the claimed pain.Wilson v. Barnhart284 F.3d 1219, 1225 (11th Cir. 2002) (citidglt
v. Sullivan 921 F.3d 1221, 1223 (11th Cir. 1991)). After an ALJ has considered a plaintiff's
complaints of pain, the ALJ may reject them as not credible, and that determinétimn w
reviewed to determine if it is based on substantial evideogeno v. Astrug366 F. App’'x 23,
28 (11th Cir. 2010) (citingparbury v. Sullivan957 F.2d 837, 839 (11th Cir. 1992)). If an ALJ
discredits the subjective testimony of a plaintiff, then he must “articulate gxgladt adequate
reasons for doing so. Failure to articulate the reasons for digogeslibjective testimony
requires, as a matter of law, that the testimony be accepted asWilsoh 284 F.3d at 1225
(internal citations omitted). Nevertheless, in reviewing credibility, the Btév@ircuit has
stated that “[t}he question is not . . . whether [the] ALJ could have reasonablyd ¢kt
claimant’s] testimony, but whether the ALJ was clearly wrong to discreditWetner v.
Comm’r of Soc. Sec421 F. App’x 935, 939 (11th Cir. 2011).

The factors an ALJ must consider in evaluatngaintiff's subjective symptoms are:
“(1) the claimant’s daily activities; (2) the nature and intensity of pairoémer symptoms; (3)

precipitating and aggravating factors; (4) effects of medications; (Snteeaor measures taken

11



by the claimant for relief of symptoms; and other factors concerning faattimitations.”
Morenq 366 F. App’x at 28 (citing 20 C.F.R. § 404.1529(c)(3)). “A clearly articulated
credibility finding with substantial supporting evidence in the record will not lherdesl by a
reviewing court.” Foote 67 F.3dat 1562.

3. Analysis

Upon consideration of the arguments presented, the @ods that substantiavidence
supports the ALJ’s assessment that Plaintiff was not entirely credibleifiSdky, while
Plaintiff allegesthatthe ALJ’s proffered reasons for discrediting Plaintiff waneretext to deny
Plaintiff's application for his refusabtamend his allezfl onset date” (Doc. 14 at 9), the Court
agrees witlDefendant thalPlaintiff hasfailed to show how he could Ipenalizedvhen
substantial evidence supports the A decision that Plaintiff was not entirely credifiioc. 15
at 11).

For example, the AJ notedthatin August 2012a month after Plaintiff €oronary artery
bypass grdf Plaintiff reported he had done “extremely well walking around the mall withou
angina and even walking up a flight of stairs without diffictiltgTr. at 19 (citing Tr. at389)).
The ALJ further pointed outat that timethatPlaintiff's cardac exanmation showed no angina,
no palpitations, gallop, thrill, or lift; normal S1 and S2; and normal blood presQureat 19
(citing Tr. at391)). The ALJ further noted an October 2010 echocardioghatshowed low
normal left ventricular systolic funcin and an ejection fraction of 50-55%d.r. at 19-20(citing
Tr. at475).2 Further, as the ALJ noted, a March 2013 cardiasninatiorwas normal. (Tr. at

20 (citing Tr. at 639) At that time, Plaintifidenied chest pain, discomfort, and shortness of

3 Defendant arguethat “an ejection fraction between 50% and 55% is generally considered
borderline.” (Doc. 15 at 6).

12



breath (Tr. 636) Similarly, the ALJ noted that Plaintiffenied chest pain, shortness of breath,
palpitations, or edema during a July 2013 follow-up viit.. at 20(citing Tr. at609)).
Moreover, while the record showed some worsening of symptoms, by Decembeh2AR3)
noted thaPlaintiff's cardiac exam was normal, a staBl€G, and no “chest pain, dyspnea,
palpitations, syncop@r peripheral edema on currenédications. (Tr. at 20 (citing Tr. at 787,
792)). Based on thee dtations tosubstantiamedical evidence of record, the Court agrees with
Defendant that the “objective medical evidence showing generally normal candimg$ after
his coronary artery bypass graft and conservative treatment providesitabstaderce
supporting the ALJ’s credibility assessment.” (Doc. 15 at 7).

Further, the ALJ noteBlaintiff's allegationthat his doctors told him he would be unable
to return to work. (Tr. at 21). NeverthelesstrasALJ statedthis allegation does not appé¢a
bedocumented in any treatment notes, and Plaintiff has not pointed to any medical tecords
dispute the ALJ’s conclusionSéeDoc. 14). Similarly, the ALJnotedPlaintiff's allegations of
memory and concentration problems following his coroaatgry bypass graft(Tr. at 21).
Neverthelessas the ALJ statedhese allegationappear to be unsubstantiatgdthe objective
medical evidence. (Tr. at 21). In fadtetALJ stated thatthe records show [Plaintiff] routinely
presented wit a normal mood and affect, and oriented to person, place and time, and in August
2013 Ms. Hanno noted the claimant was focused throughout contact. Moreover, the record does
not document ongoing memory or concentration problems.” (Tr. at 21 (citing Tr. at 566, 627,
670, 739, 744, 767, 771)). Plaintiff has not pointed to any medical records to dispute the ALJ’'s
conclusion on this issueSéeDoc. 14).

Other examples dhconsistencierom Plaintiff's testimonycited by the ALJ includehe

fact thatPlaintiff allegedabdominal, foot, and knee pain, as well as a 90% deféds lower

13



extremity nerves(Tr. at 21). Nevertheless, as the ALJ and Defendant pointethetreatment
notes do noappear tsupport those contention§Tr. at21, 259, 427). Additionallyas the ALJ
noted, Plaintiff provided inconsistent information as to when he stopped abllegagdrugs
(Tr. at 21). Plaintiff testified he quit using illegarugs in 1997. (Tr. at 48). Yehedical
recordsshow frequent marijuana use through 20TH. §t565, 580, 650, 744, 768).

In sum the above citations by the ALJ to the medeatence of recorgrovides
substantial evidencgaupporting the ALJ’s credibility finding. Moreovehgse citations
articulate clear reasons why the ALJ madecheslibility findingas to Plaintiff. Accordingly,
because the ALdlearly articulatedhis credibility finding with substantial supporting evidence in
the recorgdthe Court declines to disturb the ALJ’s credibility findingseeFoote 67 F.3dat
1562.

The Court notes th&laintiff also argues thahe ALJimproperly discredite@laintiff
due tohis participation irmundane daily activities. (Doc. 14 at $enerally participation in
daily activities of short duration, such as housework or fishing, does not disquaifynard
from disability. Lewis v. Callahan125 F.3d 1436, 1441 (11th Cir. 199 Nevertheless, a
claimant’s daily activitiesre a factor for the ALJ to consider in determining credibil@ge
Morenqg 366 F. App’x at 28see als®0 C.F.R. 88 404.1529(c)(3), 416.9243).

Herg it is clear thathe ALJ did noteview Plaintiff's daily activitiegexclusively
Rather, in determining Plaintiff's credibilityhe ALJ reviewed the medical records as a whole
including a review of Plaintiff's daily activities(SeeTr. at19-22. The ALJ’s review of the

daily activities was only part of thevidence the ALJ considered in making ¢riedibility

4 It appeas that Plaintiff testifiedt the time of the heimg thathe smoked a joint “every now
and then.” (Tr. at 48)Nevertheless, even this appears to be inconsistent with the medical
records that show frequent use of marijuana. (Tr. at 565, 580, 650, 744, 768).

14



determination. $eeTr. at19-22. Moreover, as discussed above, the ALJ clearly articulated
other reasons whilaintiff’'s statements concerning the intensity, [gesice and limiting

effects of his symptoms we not entirely credible Thus, the ALJ rightfully considered
Plaintiff's daily activities as part of the recor&eeMoreng 366 F. App’xat 28 see als®0
C.F.R. 88 404.1529(c)(3), 416.929(c)(3). The Court, therefore, finds no error in the ALJ’s
consideration of Plaintiff's activities of daily living as a part of the recometermining
Plaintiff's credibility.

Moreover, the Court agrees with Defendant Blatntiff's argument thathe ALJ
employed the wrong legal standard is without md{iitoc. 15at 13). Specifically, Wwile
Plaintiff contends that he “is not allegingatthe is ‘totally disabled,”” his attorney signed a form
on Plaintiff's behalf stating “I am still totally disabled and undblée gainfully employed”
when requesting review from the Appeals Council. (Tr. at 9). The Court findBl#atiff has
not cemonstrated that the ALJ’s credibility analysis failedamply with the relevant
regulations.

Furthermorethe Court agrees withefendant that “[afeview of the hearing transcript
shows the ALJ merely raised the possibility that Plaintiff might want to amend lyedtbaset
date.” Qoc. 15at 12). At the hearing, the ALJ stated

He has an onset date of 7/9/1&nd | know what happened on 7/9/12, so | work

right around thereSo | understand why he did thaut he really didn’t begin to

- - get bad until 10/30- started getting really bad until October of last yédrat's

just my view of the record. Soybu're- - if you want to consider a change in the

onset date, | welcome you. If you don't, that’s fine tttavon’t hurt your case.

(Tr. at30-31). The Court is unable infer any nefarious purpose ofrbmasthesestatemers on

the recordoy the ALJ.

15



The Court notes that thlLJ laterstated thatl agree with yoysic] do have problemsl
disagee at the timingBasically youte [sic] physical exam was treat benign after a while, it was
low. Thats my point.” (Tr. at 35). The ALJ continued, stating “I'm not going to argue that you
have problems nowlt’ s when you want me to find that you had probledsd I'm just not
going to find theni. (Tr. at 35). Further, during Plaintiff’'s counsel’s closing argument,

Plaintiff's counsel stated “I would submit to you that tf&mant cannot perform his past
relevant work based on his combination of both physical and psychological impaitn{énts
at 58). The AJ interrupted stating, “l agree he can't agree he cahdo it now.” (Tr. at 58).

Despite these statements, the ALJ’s Decision clearly demonstrates thatltheviswed
all of the relevant evidence and reachedaclusion that is supported by substantial evidence.
As discusse@bove, the ALJ provided substahtevidence for his finding that Plaintiff was not
entirely credible.Thus, the Court agrees with Defendant that the ALJ did not commit an error of
law. (See id.

Finally, the Court notes th&tlaintiff relies on evidenceutside ofthe record for his
assertion thahe ALJ penalized him for not changing Plaintiff’'s onset daBee(e.gDoc. 14 at
8). By doing soPlaintiff clearly calls into question the impartiality of the ALOn this point,
the Court notes that tharipartiality of the ALJ is integral to the integrity of the system.”

Hinson v. ColvinNo. 2:14ev-222+FtM-DNF, 2014 WL 6769341, at *3 (M.D. Fla. Dec. 1, 2014)
(quotingMiles v. Chater84 F.3d 1397, 1401 (11th Cir. 1996)). Nevertheless, costdd from

the pesumption that administrative adjudicators, such as ALJs are unbiddetiting

McClure, 456 U.S.at 19596)). “[A] claimant challenging this presumption carries the burden of
proving otherwisé. Strople v. ColvinNo. 3:13ev-1518-J34MCR, 2015 WL1470866, at *7

(M.D. Fla. Mar. 31, 2015).
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In this instanceRlaintiff has not provided sufficiemvidenceto demonstratéhat hie ALJ
was biasediue toPlaintiff's refusal to amend the alleged onset date. As stated abovd,ise
“on the record” statementat most equate to an error in judgment. The Court does not construe
the ALJ'sstatements as being biased against Plaintiff. Moreover, there is no way@Gmutie
to verify or evaluate the alleged “off the record” statembmgitthe ALJ. Accordingly, the Court
finds that Plaintiff has not overcome the presumption that the ALJ was unbizesestrople
2015 WL 1470866, at *7Regardlessas discussed abowaintiff hasfailed to show how he
could have been penalized bgtALJwhensubstantial evidence supports the Afihding that
Plaintiff was not entirely credible(SeeDoc. 15 at 11).

In this case, thALJ clearlyarticulatel explicit and adequate reasons for discrediting
Plaintiff's subjective testimonyas required blaw. SeeFoote 67 F.3dat 1562. Thus, based on
the ALJ’s weltarticulated reasons and citations to substantial contradictory medicaleyiole
record, the Court cannot make a finding that the ALJ was wrong to discreditfPaint
testimony. See Werned21 F. App’x at 939. Accordingly, the ALJ did not err in finding
Plaintiff not entirely credible.

B. Plaintiff's Hearing Before the ALJ

The second issue raised by Plaintiff is his contention that the ALJ failedvialgr
claimant with a full ad fair hearing within the meaning of 20 C.F.R. 88 404.944, 416.1444
because he refused to consider Plaintiff's testimony in determining the atsébrddisability.
(Doc. 14 at 2, 10).

1. Arguments
Plaintiff argues that an ALJ haa basic obligation to develop a full and fair record,

which includes the obligation to provide a full and fair heatir(¢d. at 10 (citingCowart v.
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Schweiker662 F.2d 731, 735 (11th Cir. 1981}jere,Plaintiff argues thaprior to hearing the
majority ofhis testimony;the ALJ interjected stating lveas essentially not going to find
Plaintiff's problems to beisabling prior to October 2013.1d( at 11(citing Tr. at35)).

Plaintiff argues thathe ALJ should nofiormulate theRFCassessment and determine whether a
claimantis able to return to work until after a full and fair hearirigl. (citations omitted)).
Plaintiff argues thathe ALJ“clearly indicated that he had already come to a decismgerding

the RFC and whetheiddntiff was disabled prior to allowing Plaintiff to fully testify la¢aring’
(Id.). Thus,Plaintiff argues thatthe decision provided was clearly not based on the ‘hearing
record’and the rationale provided in the ALJ Decision simply constifudss hoaationale to
support the ALJ' $rejudged decision to deny the claim based on Plaintiff's refusal to amend his
disability onsetlate.” (d.).

Plaintiff further argues that “[noje troubling, the ALJ indicated unequivocally multiple
times on theecord and off theecord at hearing that he believed Plaintiff was disabled under the
Act as of October 2013 (Id. (citing Tr. at 31, 35, 58)).Plaintiff contendghat ‘the ALJ
directed Plaintiff to restrict his testimony[#ie] hearing to thdime period prior to October
2013, ‘agreeingthat Plaintiff was disabled natv (Id. (citing Tr. at58)). As a resultPlaintiff
argues that hewas never permitted to fully develop his testimony concerthiagime period
subsequent to October 20131d.). Thus,Plaintiff contends that henfas denied a full and fair
hearing because the ALJ failed to inquire fully into the issues preserftdd(citing 20 C.F.R.

§§ 404.944, 416.143%

Defendant disagrees, arguing that “a presumption of honesty agdtinexists in those

who serve as adjudicators for administrative agerici@oc. 15 at 13 (citingicClure, 456 U.S.

at 195;Withrow, 421 U.S. at 4)j. Defendanfurtherargues thaPlaintiff hasfailed toovercome
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his burden of demonstratinghat hewas prejudiced bthe ALJ’s actions regarding the
development of the record at the hearingd. at 14).

RegardlessDefendant argues thBtaintiff, represented by counsé&had a meaningful
opportunity to present his case and has identifiegrejudice from his choice not to testify
regarding his impairments and functioning after October 20@ld.). In fact Defendant points
out thatPlaintiff's counsel statethathe had no further questions at the end of the hearidg. (
at 15(citing Tr. at 51)). Defendanfurtherargues that “it is unclear how any statements made by
the ALJ during the closing could have limited Plaintiff's earlier testinfoifkd.). Thus,
Defendantontendghat“[a] lthough Plaintiff regrets his decision not to tigsto the full time
period at issue, the agency afforded Plaintiff a meaningful opportunity to phesease, which
is all that due process requiresld.((citing Matthews v. Eldridge424 U.S. 319, 349 (1976)).

Finally, Defendant states thatlthough the ALJ may have believed that a finding of
disability at a later date might have been possible in view of what he saw at thé time o
Plaintiff's hearing; Defendant argues thatihte ALJs decision reflects that the ALJ reviewed all
of the relevant edence, including evidence submitted plosaring (Tr. 83263), and reached a
different conclusiori. (1d.).

2. Analysis

As stated above, the Court finds that Plaintiff has not prosdéatientevidence that
the ALJ was biased because of the refusal to amend the alleged onset date. Tioust thnel€
that Plaintiff has not overcome the presumption that the ALJ was unbi@ee8trople 2015
WL 1470866, at *7. Accordingly, the Court agrees with Defendanftaattiff hasfailed to
overcome his burden of demonstrating “that he was prejudiced by the ALJ’s aetiandimg

thedevelopment of the record at the hearin@oc. 15at 14). As such, the Court finds that
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Plaintiff's argument-i.e., that “the decision provided was clearly not based on the *hearing
record’and the rationale provided in the ALJ Decision simply constifjudss hoaationale to
support the ALJ' $rejudged decision to deny the claim based on Plaintiff’'s refusal to amend his
disability onsetlate”—is without merit. SeeDoc. 14 at 11).

Further, @spitePlaintiff's argumenthat the ALJ directed Plaintiff to restrilis
testimony at hearing to thiene period prior to October 2013, Plaintiff has failed to show hew
was prejudiced bwyot testifyingabout his impairments and functioning after October 204.3.
this case, Plaintiff was representgdcounseland there is no indication in the record or
otherwise that Plaintiff was desd the opportunity to be hearth fact, upon review of the
transcript, the ALhever specificallyestricts Plaintiff's testimony to the period prior to October
2013. Furthermoreat the end of the hearing, Plaintiff's counsel stated that he hadtherfur
questions. (Tr. at 51, 59). Thus, the Court agrees with Defendantitinaiga Plaintiff likely
regrets his decision not to testify to the full time period at issue, it appears thatffHaohdif
meaningful opportunity to present his casBedDoc. 15 at 15). Accordingly, remand is not
warranted on this ground.

C. Plaintiff's Mental Impairments

Thefinal issue raised by Plaintiff is his contention thatAlhd committed harmful error
by findingthat Plaintiff's mental impairments, including posttraumatic stress disorder,
depression, and anxiety, were nggwere (Doc. 14 at 2, 12)Defendant disagrees, arguing that
substantial evidence supports the ALJ’s severity assessment. (Doc. 15 at 20).

On this issue, the Court restthat animpairment is “severe” under the Commissioner’s
regulations if it “significantly limits [a claimant’s] physical or mental ability to dadasrk

activities.” 20 C.F.R. 88 404.1520(c); 404.1521(akcokding to he Eleventh Circuithowever,
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“[n]othing requires that the ALJ must identify, at step two, all of the impairsrtéiat should be
considered severeHeatly v. Comm’r of Soc. Se882 F. App’x 823, 825 (11th Cir. 2010).
Rather, théALJ must only considethe claimant’s impairments in combination, whether severe
or not. Id. If any impairment or combination of impairments qualifies as “severe,” step two is
satisfied and the claim advances to step th@&my v. Comm’r of Soc. Se&50 F. App’x 850,
852 (11th Cir. 2013) (citingamison 814 F.2cat 589).

In this case, the Court notes thia¢ ALJ made a determination that Plaintiff suffered
from a number of severe impairments includimgronary artery disease, atrial flutter, and
obesity. (Tr. at 15). &ause the ALJ made a determination that Plaintiff suffered from at least
one severe impairment, the ALJ was not required to list every impairment thaenskassified
as severeSee Heatly382 F. App’x at 825. Rather, the only requirement is tie™l J
consideredll of Plaintiff’'s impairments in combination, whether severe or-severe.See id.

Here, the record demonstrates that the ALJ evaluated all of Plaimiffaarmentsn
combination, whether severe or neevere.Specifically, in making his RFC determination, the
ALJ stated that:

In arriving at the residual functional capacity stated herein, the undersigmatsh

considered all symptonand the extent to which these symptoms can reasonably

be accepted as consistevith the objective medical evidence and other evidence,

based on the requirementsaif CFR404.1529 and 416.929 and SSRsAg6and

96-7p.

(Tr. at 15) (emphasis added). Furthermore, the Court notes thtirspecifically considered
Plaintiff’'s mental impairmentand found them to be n@evere (Tr. at 1718). Moreover, the
record shows that the ALJ considered Plaintiffisntal impairmentsr makinghis RFC

determinain and also at step four. (Tr. at 22-23). Thegardless of wéther the ALJ erred in

his conclusion that Plaintiffmental impairments/erenon-severe, the record demonstrates that
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the ALJ considered Plaintiffsiental impairments combination with Plaintiff's other
impairments. Therefore, the ALJ applied the correct legal standarddandterr in failing to
find Plaintiff's mentalimpairments are severe, ohié did er, the error was harmlesS&ee
Heatly, 382 F. App’x at 825.
II. Conclusion

Upon consideration of the submissions of the parties and the administrative record, the
Court finds that the decision of the ALJ is supported by substantial evidence and decided upon
proper legal standards.

IT IS HEREBY ORDERED:

The decision of the Commissioner is herd®FIRMED pursuant to sentence four of 42
U.S.C. § 405(g). The Clex Courtis directed to enter judgment accordingly, terminate any
pending motions and deadlines, and close the case.

DONE AND ORDERED in Fot Myers, Florida on September 14, 2016.

Yl

MAC R. MCCOY)
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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