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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
ERIK ALCALDE,
Plaintiff,
V. Case No: 2:15¢cv-575+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

This cause is before the Court on Plaintiff Erik Alcalde’s Complaint (Doglet) dn
September 23, 2015. Plaintiff seeks judicial review of the final decision of the Caomarssf
the Social Security Adinistration (“SSA”) denying his claim for a ped of disabilityand
disability insurance benefitsThe Commissioner filed the Transcript of the proceedings
(hereinafter referred to as “Tr.” followed by the appropriate page numbdrhamarties filed
legal memoranda in support of their positions. For the reasons set out herein, the dethision of
Commissioner iIREVERSED AND REMANDED pursuant to § 205(g) of the Social Security
Act, 42 U.S.C. § 405(Q).

l. Social Security Act Eligibility, the ALJ Decision, and Standard of Revies

A Eligibility

The law defines disability as the inability to do any substantial gainful activitgdgon
of any medically determinable péigal or mental impairment thean be expeted to result in
death or that has lasted or can be expected to last for a continuous period of not lessduban tw
months. 42 U.S.C. 88 416(i), 423(d)(1)(A), 13@9¢3)(A); 20 C.F.R. 8804.1505, 416.905.

The impairment must be severe, nmakthe claimant unable to dasiprevious work or any other
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substantial gainful activity thagxists in the national economy. 42 U.S.C. 88 423(d)(2),
1382c¢(a)(3); 20 C.F.R. §§ 404.1505 - 404.1511, 416.905 - 416.911.

B. Procedural History

On December 10, 2007, Plaintiff filed an application for disability insurance benefi
asserting an onset date of September 1, 2005. (Tr. at 44, 95-97). On June Rla2@if8was
awarded disability benefits with an amended onset date of September 1, 2006. (P4t 93-
The Commissioner determined on November 1, 2012, that Plaintiff was no longer entitled to
benefits. (Tr. at 49). The Commissioner determined that Plaintiff was no ldisgéted as of
September 2012 and Plaintiff would receive his last check in November 2012. (Tr. at 30, 50).
February 2013, a hearing officer reviewed the cessation of benefits and detethat Plaintiff
was no longer disabled. (Tr. at 43, 54-65).

Plaintiff filed a Request for Reconsideration and a Retfar Hearing by Administrative
Law Judge. (Tr. at 66, 67A hearing was held before Administrative Law Judge (“ALJ")
Marshall D. Rileyon January 8, 2014Tr. at26-41). The ALJ issued an unfavorable decision
on March 21, 2014(Tr. at9-19). The ALJ found Plaintiff's disability ended as of September 1,
2012. (Tr. at 19).

OnAugust 27, 2015, the Appeals Council denied Plaintiff's request for re\iewat *
3). Plaintiff filed a Complaint (Doc. 1) in the United States District Coui$egember 23,
2015 This case is ripe for review. The parties consented to proceed before a Uatded St

Magistrate Judge for all proceeding§&eéDoc. 13.

! This letterdoes not appear to have a détewever, the index indicates it was dated June 2,
2008, and the ALJ also found that this determination was made on June 2 SEeI(rt
Transcript Index and Tr. at 9).



C. Summary of the ALJ's Decision

Generally, an ALJ follows a fivetepevaluation to determinghether a claimant is
disabled.See20 C.F.R. 88 404.1520, 416.920. When the issue is cessation of disability
benefits, then the ALJ must follow an eighiépevaluationto determine if a plaintiff's disability
benefits should continueSee20 C.F.R. 8§ 404.1594(f)At step one, the ALJ must determine if
the claimant is engaging in substantial gainful activitl. If not, then at step two the ALJ must
determine whether the claimant has an impairment or combination of impairments that meet o
equal tle severity of an impairment in the listingsl. If the claimant can satisfglisting, then
the claimant’s'disability will be found to continue.ld. If not, then at step three, the ALJ shu
determine if the claimant haxperienced medical improvement as shown by a decrease in
medical severityld. If there has been medical improvement, then the claimant proceeds to step
four, and if not, then the claimant proceeds to step fige.

If there has been medical improvement, then at stepgtieuhL] must determine whether
it is related to the claimant’s ability to wo#k.e., whether there has been an increase in the
claimants residual functional capacity (“RFC”)d. If the medical improvement does not relate
to the ability of claimant to do whk, then the ALJ proceeds to step fiifdt is related, then the
ALJ proceeds to step sixd. At step five, the ALJ determines if any excepsidisted in 20
C.F.R. 88 404.1594(d) and (e) appfee20 C.F.R. § 404.1594(f). If none of them apply, then
the claimant’s disability will be found to continukd. If an exception from (d) applies, then the
ALJ must proceed to step siid. If an exception from (eppplies then aclaimant’s disability
will be found to have endedd.

If there is medical improvement that is shown to be related to a claimant’s ability to do

work, thenthe ALJ must determinat step siif all of the claimant’s current impairments in



combination are severdd. If the RFC shows significaniitations in a clamant’s ability to do
basic work activities, then the ALJ will proceed to step selenlf the evidence shows that a
claimant’s current impairments in combination do not significantly limit the claimant’sgaihys
or mental abilitiego do basic work activities, then these impairments will not be considered
severe, and the claimant will no longer be considered disaluledit step seven, if a claimant’s
impairments are severe, the ALJ will assess the claimant’s abilitygerftmm past relevant
work. Id. If not able to return to past relevant work, then at step eight, the ALJ wilirdeger
whether the claimant is able to do other work given Plaintiff's RFC, age, enlueaiti past
work experienceld.

Here, he ALJ found thenost recent favorable medical decision finding Plaintiff was
disabled was the determination dated June 2, 2008. (Tr. at 11ALTlealled this decision the
“ comparison point decision’ or CPD.” (Tr. at 11). At the time of the CPD, the ALJ found
Plaintiff to have the following medically determinable impairments: affective/moodd#isor
and anxiety related disorder. (Tr. at 11). The ALJ noted that these impairmentsumd to
result in an RFC of noexertionallimitations resulting in an inability to meet the mental
demands of unskilled work. (Tr. at 11). At step one of the sequential evaluation, the ALJ found
that Plaintiff had not engaged in substantial gainful activity since September 1, 2012¢etbe da
Plaintiff's disability. (Tr. at 11).At step two, the ALJ found that Plaintiff suffered from the
following medically determinable impairments: back disorder, right shoulderddir, left knee
disorder, and obesity. (Tr. at 11). Since September 1, 2012, the ALJ found at step three that
Plaintiff did not have an impairment or combination of impairments that meets or medically
equals the severity of one of the listed impairments in 20 C.F.R. Part 404, Subpt. P, Appendix 1

(20 C.F.R. 88 404.1525 and 404.1526)r. at 1).



At step four, the ALJ determined thaedical improvement occurred as of September 1,
2012. (Tr.at 11). The ALJ found that as of September 1, 2012, the impairments present at the
time of the CPD had decreased in neatiseverity to the point where Pléffiihad no severe
mental impairments resulting in functional limitations. (Tr. at IY)e ALJ further found that
Plaintiff's medical improvementrerelated to Plaintiff’s ability to work and resulted in an
increase in Plaintiffs RFC. (Tr. at 12}t step six, the ALJ determined that Plaintiff continues
to have a severe impairment or combination of impairments. (Tr. at 13).

At step seven, the ALJ found that based on the impairments present as of September 1,
2012,

the claimant had the residualinictional capacity to perform medium work

(lifting/carrying 50 pounds occasionally and 25 pounds frequently, standing and/or

walking about six hours in an eighbur workday, sitting about six hours in an

eighthour workday and unlimited pushing and/or pulling other than as shown for

lift and/or carry) as defined in 20 CFR 04.1567(c) which includes frequently

climbing ramps and stairs, balancing, stooping, kneeling, crouching and crawling.

He can occasionally climb ladders, ropes and scaffolds and reaktdirections,

including overhead, with the right upper extremity.
(Tr. at 13). At step eight, the ALJ determined that Plaintiff was unable to perform his past
relevant work as a truck driver. (Tr. at 17). After considering Plain&fjes, education, work
experience, anBFC based on the impairments present as of September 1, 2012, the ALJ
determined that there are jobs that exist in significant numbers in the natiomatgcibhat
Plaintiff can perform. (Tr. a8). Specifically, after obtaining thtestimony of a vocational
expert, the ALJ determined that Plaintiff was able to perform the follow jobsdiniby room
attendant, DOT # 311.677-018; (2) dishwasher, DOT # 318.687-010; and (3) merchandise
deliverer, Dot # 299.477-010. The ALJ conclddeat Plaintiffs disability ended as of

September 1, 201ATr. at19).



D. Standard of Review

The scope of this Court’s review is limited to determining whether the ALJ appéed t
correct legal standartyjcRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideRezhardson v. Peralegl02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8405(g). Substantial ewxdidaa more than a scintillag., the evidence
must do more than merely create a suspicion of the existence of a fact, angcfudstsuch
relevant evidence as a reasonable person would accept as adequate to support tleconclus
Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1996itihg Walden v. Schweike672 F.2d 835,
838 (11th Cir. 1982)Richardson402 U.S. at 401).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer wadi have reached a contrary result as finder of fact, and
even if the reviewer finds théthe evidence preponderates agditis¢ Commissioner’s
decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 199%ndBarnes v. Sullivan
932 F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole,
taking into account evidence favorable as well as unfavorable to the dedéisiote 67 F.3d at
1560;accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (court magutinize the
entire record to determine reasonableness of factual findings).

I. Analysis

On appeal, Plaintiff raises two issues. As stated by Plaintiff, they are:

(1) The ALJ failed to properly consider and explain the weight given to the finding

of the Department of Veteran’s Affairs that Plaintiff is unable to engage in

gainful activity and is 100% permanently and totally disabled under their Total
Disability Based onndividual Unemployability (“TDIU”) standard.



(2) The ALJ erred by finding that Plaintiff does not have a severe mental
impairment within the meaning of the Act because substantial evidence does
not support the conclusion that his impairments are onlyhHtséignormalities”
with ade minimiseffect on Plaintiff's ability to work and the ALJ ignored GAF
scores from treating providers.

(Doc. 14 at 23). The Court will consider each issue in turn.

A. Weight of Veterans Affairs’ Determination

Plaintiff argueshat the ALJ failed to afford great weight to the Veterans
Administration’s (“VA”) disability rating. Plaintiff argues that although a decision bytaao
agency is not binding on the Commissioner, this evidence should be afforded great weight. The
Commissioner responds that the ALJ considered the findings of the VA and properly afforded
these findings little weight because the ratings included no discussion or explarfidhe
medical evidence or rationale upon which the decision was based.

The VA raed Plaintiff“100% permanently and totally disabled, due to service connected
disability ordisabilities.” (Tr. at 278%. The VA also found that Plaintiff's “[e]ntitlement to
individual unemployability is continued because the claimant remains unadeue or follow
a substantially gainful occupation as a result of sersrerected disabilities. This benefit was
previously proposed to be discontinued; however, the evidence of record clearly de®nstra
that you are unable to maintain employment due to your service connected disabiifr. at
280).

In the decision,ite ALJ addressetbther sources which presumably included the VA’s
determinatioras follows:

the record reflects disability ratings and/or opinions by other sources. Ruisua

SSR 0603p, the undersigned considered these decisions as they may provide
insight into the severity of the impairments and how it affects the claimant’s ability

2 The letter sent to Plaintiff from the VA indicating that he is “100% permanantiytotally
disabled” is undated. (Tr. at 278).



to function. Upon review of the sources, however, the undersigned assigres it littl

weight, as the medical evidence they relied upon is not discussed or exhibited, nor

is the reasoning for finding disability (Exhibit 17F).
(Tr. at 17)® These statements wettee only reference to the weight afforded the VA'’s disability
determination.

Plaintiff claims that the VA found Plaintiff to be 100% disabled. (Doc. 14 aPRjintiff
argues that the ALJ only gave a cursory review of thesMilvdings and this reviewas
inadequate. Plaintiff contends that the ALJ failed to mention the VA by name aeddins
simply stated that “other sources” provided a disability rating within treeaimg of SSR 06-03p.
Plaintiff also argues that the ALJ’s statement thatélasming for theVA'’s finding of disability
is not present is incorrecklaintiff points to the VAs disability rating decision showing that
Plaintiff is entitled to total disability and unableto maintain employment.

The Commissioner responds that thelJAatisfied his obligation in assessing little weight
to the VA’s decision. The Commissioner points to medical evidence that Plaintiff had no severe
mental impairments and argues that this evidence supports a finding ofiagdititd weight to
the VA'sdecision. The Commissioner claims that the VA'’s rating is not controlling beaause
determination of disability for Social Security purposes differs fromabdity finding bythe
VA. The Commissionealsocontends that nothing prevents an ALJ frorooading little weight
to a VA rating decision.

Generally, an ALJ is required to state with specificity the weight he aféads item of
evidence and why he reached that deciskamp v. Astrue308 F. App’x 423, 426 (11th Cir.

2009) (citingCowart v.Schweiker662 F.2d 731, 735 (11th Cir. 1981)). As to other agency

3 Although the ALJ does not name the VA as an “other souttoe gitedExhibit 17F refers to
the VA’s decision that Plaintiff is 100% permanently and totally disabl8deT{r. at 278-280).



determinations, the Eleventh held that the findings “of disability by another agdihoygh not
binding on the [Commissioner], are entitled to great weigBtddy v. Heckler724 F.2d 914,
921 (11th Cir. 1984)50nz v. Comm’r of Soc. Sghlo. 6:12€V-614-ORL-GJK, 2013 WL
4494313, at *3 (M.D. Fla. Aug. 20, 2013) (citifglcon v. Heckler732 F.2d 827, 831 (11th Cir.
1984)). If an ALJ rejecs a VA's finding, the ALJ musttate the r@sons for doing so to allow a
reasoned review by the cou@ronin v. Comm’r of Soc. SedNo. 6:10€V-1765ORL-DAB,
2012 WL 3984703, at *6 (M.D. Fla. Sept. 11, 201BRpwever, an ALJ “may implicitly make a
determination” as to this weighKemp v Astrue 308 F. App’x at 426 (citinglutchison v.
Bowen 787 F.2d 1461, 1462 (11th Cir. 1986).

In Rodriguez v. Schweikghe Court remanded the case, in part, because the ALJ did not
closely scrutinize the VA’s disability rating of the claima®ee640 F.2d 682, 686 (5th Cir.
1981)# In Rodriguezthe claimant had a VA disability rating of 100 peragisaibled Id. at
684. The Court noted thdid] VA rating is certainly not binding on the Secretary, but it is
evidence that should be considered anentitled to great weigfit.ld. at 686(citing Epps v.
Harris, 624 F.2d 1267, 1274 (5th Cir. 198DePaepe v. Richardspd64 F.2d 92, 98 (5th Cir.
1972)). The Court stated tH@] Ithough the ALJ mentioned the Veterans Administration
disability rating on [the claimanthe obviously refused to give it much weightd. Thus, the
Court held that “[a] VA rating of 100% disability should have been more closelyrszadtiby

the ALJ” Id.

4 In Bonner v. City of Prichard661 F.2d 1206, 1209 (11th Cir. 198&h (bang, the Eleventh
Circuit Court of Appeals adopted as binding precedent all of the decisions of the Faftime
Circuit handed down prior to the close of business on September 30, 1981



Here— intwo sentences the ALJ rejectedhe findings of‘'other source$ including the
VA’'s 100% disability rating in this consideration. Without mentioning the VA byeaahe
ALJ determined that these “other sources” should be affordedaiilght reasoning that the
medical evidence relied upon to reach the decision was not discussed or exhibitesl ther wa
reasoning for the disability finding. The Commissioner supports the ALJ 9afetisafford the
VA's determination little weight byaferring to other medical evidence in the record that would
support that ALJ’s decision. However, the ALJ failed to cite to these medicallsegben
affording little weight to the VA'’s disability determination. The Court canrahathe ALJ's
decisio by relying on thgost hoaationale of the Commissioner to support the ALJ’s decision,
especially when it is unclear whether the ALJ actually consideredrihas@ls when declining
to afford great weight to the VA'’s disability determinatiddee Watkis v. Comnr’ of Soc. Sec.
457 F. App’x 868, 872 (11th Cir. 201@)itation and internal quotation marks omitted).

The reason that the ALJ afforded little weight to the VA'’s disability determimatas
that there was a lack of discussion of the medicalegxe relied upon by the VA and a lack of
reasoning for the finding of disability. (Tr. at 17). “The ALJ has a basictdutgvelop a full
and fair record.”Henry v. Comnr’ of Soc. Sec802 F.3d 1264, 1267 (11th Cir. 2018iting
Brown v. Shalala44 F.3d 931, 934 (11th Cir. 199%kf curian)). An ALJ must “scrupulously
and conscientiously probe into, inquire of, and explore for all relevant factavart v.
Schweiker662 F.2d 731, 735 (11th Cir. 1981) (internal quotation marks omittéd)ere there
are references in the medical records to a VA disability finding, thehAkihe duty to develop
the record relating to the other agency’s disability findingsonin, 2012 WL 3984703, at *6.

In this case, even though the record contained isidedy the VA finding Plaintiff

100% disabled, the ALJ never mentioned the VA by name nor acknowledged that the VA found

10



Plaintiff 100% disabled. Although the VA'’s decision is not binding, the ALJ is required to
afford great weight to the VA'’s decision or provide sufficient reasons fordaffptess weight to
that decsion. Here,the ALJ provided only cursory review of the VA’'determinatiorand then
afforded that determination little weighThe ALJ relied on the lack of medical evidence and
reasoimg to support his finding that the VA’s determination should be afforded little weight
Prior to affordindittle weight to the VA'’s decision, thALJhad aduty to develop the record,
needed tdhave a complete record befdren, and themeeded t@ssig the appropriateeight
to the VA’s decision. The Court finds that the ALJ erred in the determinatie @feight
afforded the VA'’s decision. Thus, the ALJ’s decision is not supported by substanti@oevide

B. Severe Imparments

Plaintiff argues thathe ALJ erred in failing to find Plaintiff's mental impairments severe
after September 1, 201Mainly, Plaintiff asserts that the ALJ ignored Plaintiff’'s GAF scores.
The Commissioner responds that Plaintiff had medical improvement such that he no loreger had
severe mental impairment.

At issue here is the ALJ’s disability determination, where severity is zathlt this
step, “[a]n impairment is not severe orflfhe abnormality is so slight and its effect so minimal
that it would clearly not be expected to interfere with the individual's alwliyotk,
irrespective of age, education or work experienddcDaniel v. Bowen800 F.2d 1026, 1031
(11th Cir. 1986).A severe impairment must bring about at least more than a minimal reduction
in a claimant’s ability to work, and must last continuously for at least twelve s10B&&20
C.F.R. 88 404.1505(a)Thisinquiry “acts as a filter” so that insubstantial impairments will not
be given much weightlJamison v. Bower814 F.2d 585, 588 (11th Cir. 198ANhile the

standard for severity is low, the severity of an impairment “must be measuerms of its
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effect upon ability to work, and not simply in terms of deviation from purely medicalaids
of bodily perfection or normality."McCruter v. Bowen791 F.2d 1544, 1547 (11th Cir. 1986).

According to the Eleventh Circuit, “[n]othing requires that the ALJ must ideratif
step two, all of the impairments trehould be considered severe” but only that the ALJ
considered the claimant’s impairments in combination, whether severe diiewity v.

Comm’r of Soc. Sec382 F. App’x 823, 825 (11th Cir. 2010). If any impairment or
combination of impairments quadés as “severe,” step two is satisfied and the claim advances
to step threeGray v. Comm’r of Soc. Se&50 F. App’x 850, 852 (11th Cir. 2013) (citing
Jamison v. Bower814 F.2d 585, 588 (11th Cir. 1987)).

In this case, the ALJ determinedséep sixthat Plaintiff continues to have a severe
impairment or combination of severe impairmeht§hus, even if the ALJ erred in failing to find
Plaintiff's mental impairments severe, if the ALJ considered Plaintiff's allegental
impairments in combination with Plaintiff's other impairments, then the ALJ did not err in
failing to find Plaintiff's mental impairments severe at step Six.

The ALJ discussed the findings of Michele King, Ph.D., a State agency @bivgult
psychologist dated February 2, 201@r. at 12). The ALJ noted Plaintiff’'s subjective
complaints to Dr. King of anxiety, depression, marital problems, mood instability, and
aggressive behavior. (Tr. at 12). The ALJ noted Dr. King’s findings: adequate eget;cont
appropriately groomed; gbdirected/coherent speech; mood euthymic; \eaknted; memory
intact; judgment and insight somewhat impajr@ad no evidence of psychotic thinking,

delusions, or mania. (Tr. at 12). The ALJ noted that Dr. King found that Plaintiff walsleags

S Although the cases cited above discuss a severe finding at step two, the adtifisnal &
discontinued benefits analysis are comparable. Thus, the Court will apply thiagsaans
reasoning.
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understanding instructions and sustaining attention, and would have no problems talerbting
stress in a work environment. (Tr. at 12). The ALJ noted that Dr. King found Plamtiéf c
encounter interpersonal difficulties, and had some mood instability and aggressiviohe(Tr.
at 12).

The ALJ noted that Plaintiff saw Dr. James Brown on December 26, 2012. (Tr. at 17).
Dr. Brown found that Plaintiff did not have a severe mental impairment. (Tr. at 17).

The ALJ discussed the psychiatry consultation conducted by Samuel Pinosky, M.D. on
January 11, 2013. (Tr. at 15). The ALJ noted that Dr. Pinosky indicate@llainaiff was a
vague historian, was diagnosed with TBI and PTSD, but had no record of psychiatric
intervention except being prescribed some medications. (Tr. at 15). The ALJ indicated t
Pinosky noted Plaintiff had no formal psychiatric treatment in tsefpav years and Plaintiff's
medications ran out months ago. (Tr. at 15). Even though Plaintiff told Dr. Pinosk lsadva
the ALJ noted that Dr. Pinosky found that Plaintiff could smile and joke, was fully edigmad
good recall of events, and could focus on the interview. (Tr. at 16).

The ALJ noted that Plaintiff's last documented mental health visit was gusA@, 2013
with Dr. Pinosky. (Tr. at 16). Plaintiff complained of nightmares and problems withaie
(Tr. at 16). The ALJ noted that Plaintiff reported to Dr. Pinosky that his mood was bett
overall, he had some anxiety, he felt restless, his energy was better, anchbehbadaches
(Tr. at 16). The ALJ noted that Dr. Pinosky found Plaintiff to be pleasant; well-gajomith
normal psychomotor activity; affect and spontaneity improved; concentratioovatjrand was
fully oriented. (Tr. at 16). The ALJ indicated that Plaintiff was taking one psyghotr

medication for his mood. (Tr. at 16).
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The ALJ clearly considered Rigiff’'s mental impairments in combination with
Plaintiff's other severe and n@evere impairments. The ALJ discussed at length Plaintiff's
visits to mental health providers, the medical records from these providers] as tihe other
evidence in theecords. The Court finds that even if the ALJ erred in failing to find Plamtiff
mental health impairments severe at step six, the ALJ considered Plaintiff's nesitial h
impairments in combination with Plaintgfother severe and n@®vere impairmda at step six.
Thus, even though the ALJ may have erred in failing to find Plaintiff’'s mentalnmeats
severe, this error is harmless.

Plaintiff also argues that the ALJ erred in failing to mention Plaintiff's GAFescdrhe
Commissioner responds that even though the ALJ did not discuss Plaintiff’'s GA&E,dber
ALJ need not assign weight to the GAF scores and the Commissioner has declined & endors
GAF scores for use in disability cases.

“Although GAF scores frequently have been cited in S&sa&urity disability benefits
determinations, the Commissioner has declined to endorse the GAF scale for uSoriahe
Security and SSI disability programs, and has indicated that GAF scoresddivect
correlation to the severity requirementsiod mental disorders listingsWilson v. Astrug653
F. Supp. 2d 1282, 1293 (M.D. Fla. 2009) (internal quotation marks omitted) (&itmayv.
Barnhart 133 F. App’x 684, 692 (11th Cir. 2005)yhis Courthasalso recognized that GAF
scores are of “questionable valin determining an individua’'mental functional capacity.”
Wilson 653 F. Supp. 2dt 1293 (quotingsasaway v. AstryéNo. 8:06€V-1869-T-TGW, 2008
WL 585113, at *4 (M.D. Fla. Mar. 3, 2008)). Given their questionable value, courts have
generally declined to find reversible error where an ALJ does not expiisslyss a claimarg’

GAF scores.Seege.g, Bailey v. AstrugeNo. 3:09ev-383-JJRK, 2010 WL 3220302, at *8-9
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(M.D. Fla. Aug. 13, 2010jfinding the ALJ’s failure to mention Plaintif' GAF scores did not
require remand)Smith v. Comm’of Soc. Se¢No. 6:10ev-14780rl-31 KRS, 2011 WL
6217110, at *6-7 (M.D. Fla. Nov. 1, 2011¢port and recommendation adopi@d11 WL
6217124 (M.DFla. Dec.14, 2011)aff'd, 486 F. App’x 874 (11tiCir. 2012)). The Court finds
that the ALJ discussed the opinions of the mental health professionals and thedailakede a
separate discussion of the GAF scores does not constitute reversible errohobgértiie ALJ
may not have erred in determining whether Plaintiff's mental health impairmerssvare, the
Court remandthis case to the Commissioner to conduct a more fulsome evaluation of the VA’s
disability determination, which includes a deteation as to Plaintiff’'s mental health
limitations. Thus, the Court will require the Commissioner to reevaluate whdthetiff's
mental health limitations are severe.

II. Conclusion

Upon consideration of the submissions of the parties and the administrative record, the
Court finds that the decision of the ALJ is not supported by substantial evidence asd@tite w
afforded the VA'’s disability determination. Upon remand, the Commissioner shoudduate
the weight afforded the VA'’s disability determination and reevaluate tie¢her Plaintiff's
mental health impairments are severe impairments.

IT IS HEREBY ORDERED:

1) The decision of the CommissionelREVERSED and REMANDED pursuanto

sentence four of 42 U.S.C. 8§ 405(g) for the Commissioner to reevaluate the weight
afforded the VA'’s disability determination and reconsider whether Plantiental

impairments are severe.
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2) The Clerk of Court is directed to enter judgment accorgirtgkminate any pending
motions and deadlines, and close the file.

3) If Plaintiff prevails in this case on remand, Plaintiff must comply with the Order
(Doc. 1) entered on November 14, 2012, in Misc. Case No.r6cP24-Orl-22.

DONE AND ORDERED in Fort Myers, Florida orseptember 15, 2016.

MAC R. MCCO
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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