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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

CODY K. CHILDERS,
Plaintiff,
V. Case No: 2:15¢cv-722+tM-MRM
FLORIDA GULF COAST UNIVERSITY
BOARD OF TRUSTEES, RONALD B.
TOLL, MITCHELL L. CORDOVA, JOAN
GLACKEN, ERIC SHAMUSand ARIE
VAN DUIJN,

Defendant.
/

OPINION AND ORDER

Pending before the Court are Defendants’ Omnibus Motion to Dismiss Plintiff
Amended Complaint, and Alternative Motion for Summary Final Judgment filed on%pril
2016 (Doc. 42)Plaintiff's respmse in opposition thereto filed on April 30, 2016 (Doc. 48),
Defendants’ reply filed on May 27, 2016 (Doc. 53), Defenslartirrected reply filed on June 1,
2016 (Doc. 54), and Defendants’ notice of supplemental authority filed on February 22, 2017
(Doc. ).

For the reasons set forth in this Opinion and Order, Defendants’ Motion (Doc. 42) is
GRANTED IN PART andDENIED IN PART.
l. APPLICABLE LEGAL STANDARDS

Defendants’ Motion is brought pursuant to Fed. R. Civ. P. 12(b)(6) and, in the alternative,
Fed. R. Civ. P. 12(d) and 56. (Doc. 42 at 1, 11, 25).

Federal Rule of Civil Procedure 12(b)(6) allows a court to dismiss a complaant itv

fails to state a claim upon which relief can be granted. When reviewing axrtmtissmiss, a
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court must accept all facdl allegations contained in the complaint as tfgeckson v. Pardus
551 U.S. 89, 94 (2007). The court must also construe those factual allegations in the light most
favorable to the plaintiffHunt v. Aimco Props., L.P814 F.3d 1213, 1221 (11th Cir. 2016).
Conclusory allegations and legal conclusions are not entitled to a presumption of trutrerhowe
SeeAshcroft v. Igbal556 U.S. 662, 664, 678 (2009).

To withstand a motion to dismiss, the complaint must include “enough facts to state a
claim to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 570
(2007). A claim has facial plausibility “when the plaintiff pleads factoatent that allows the
court to draw the reasonable inference that the defendant isfbaliee misconduct alleged.”
Igbal, 556 U.S. at 678. In deciding a Rule 12(b)(6) motion to dismiss, the Court limits its
consideration to well-pleaded factual allegations, documents central to, oncefire, the
complaint, and matters judicially noéd. La Grasta v. First Union Sec., In@58 F.3d 840, 845
(11th Cir. 2004). Under Fed. R. Civ. P. 10(c), “attachments are considered part of the pleadings
for all purposes, including a Rule 12(b)(6) motio®bdlis-Ramirez v. U.S. Depf Justice 758
F.2d 1426, 1430 (11th Cir. 1985).

If a court considers matters that are outside a pleading on a motion to disnfasdsifer
to state a claim, the motion must be treated and disposed of as if it were a motionnarg
judgment under Fed. R. Civ. P. 56eeFed. R. Civ. P. 12(d). “While the Court may convert a
motion to dismiss to a motion for summary judgment and consider matters submitted tbetside
pleadings, the decision to do so is within the Court’s discretidduller v. Freedom Med. Pa.,
Inc., No. 8:15ev-822-T-24MAP, 2015 WL 4770803, at *2 (M.D. Fla. Aug. 12, 2015) (quoting
Dawkins v. Picolata Produce Farms, InBlo. 3:05ev-559-J-32MMH, 2005 WL 3054054, at *2

(M.D. Fla. Nov. 15, 2005)). “A document attached to a motion to dismisdmegnsidered by



the court without converting the motion into one for summary judgment only if the attached
document is: (1) central to the plaintiff's claim; and (2) undisput&figkman v. Admin. Comm.
of Delta Air Lines, Inc.660 F. App’x 878, 879 (11th Cir. 2018ge alsdRomano v. Rambosk
No. 2:12¢v-313FtM-29UAM, 2014 WL 103171, at *5-6 (M.D. Fla. Jan. 9, 2014).

Pursuant to Fed. R. Civ. P. 56(a), the entry of summary judgment is appropriate only
when the Court is satisfied thdahére is no genuine dispute as to any material fact and the
movant is entitledo judgment as a matter of ldwA genuine dispute of material fact exists if
“the evidence is such that a reasonable jury could return a verdict” for threowamt.

Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). Which facts are material depends on
the underlying substantive lavid. “As a general rule[,] summary judgment should not be
granted until the party opposing the motion has had an adequate opportunity to conduct
discovery.” Reflectone, Inc. v. Farrand Optical Co., In862 F.2d 841, 843 (11th Cir. 1989).

In considering summary judgment, the Court must examine the pleadings, depositions
answers to interrogatories, and admissions on file, together with any affidadibther
evidence in the record in the light most favorable to the non-moving gegSamples v.

Atlanta 846 F.2d 1328, 1330 (11th Cir. 1988). The moving party bears the initial burden of
establishing the nonexistence of a triable issue of fagbtex Corp. v. Catreft477 U.S. 317,

323 (1986). If the movamsiucceeds in that regarthe burden of production shifts to the non-
moving party who must then come forward with “sufficient evidence of evemyeglethat he or
she must prove.’Rollins v.Tech®uth, 833 F.2d 1525, 1528 (11th Cir. 1987). The non-moving
party may not simply rest on the pleadings, but must use affidavits, depositions saieswer
interrogatories, or other admissible evidence to demonstrate that a materssifagemains to

be tried. Celotex 477 U.S. at 324.



Il. BACKGROUND

A. The Amended Complaint and Exhibits Attached Thereto

Drawing all reasonable inferences in favor of Plaintiff, the followingsface taken from
the factuahkllegations in thémended Complaint (Doc. 3@nd Exhibits A-Gattached thereto
(Docs. 36-1 — 3697

1. The Parties

Plaintiff was a studergnrolled in theDoctor of Physical Therapy program at Florida
Gulf Coast Universitythe “FGCUDPT programi) until he was dismissed from the program on
February 20, 2015. (Doc. 36 at 11 7).1All of Plaintiff's claims in this case relate to his
dismissal from the FGCIDPT program andertain eventghat occurred in connection with his
dismissal. Id. at 11 5-105).

Defendant Florida Gulf Coast UniversBpard of Trustees (“FGCU”) is a state
university subdivision of the State of Floriddd. (@t 8). Defendant Ronald B. Toll ihe
Provost and Vice President for Academic Affairs at FGCId. at 19). Defendant Mitchell L.
Cordova igheDean of the College of Health Professions and Social Work at FGIdLAat (

10). Defendant Joan Glackerthe Associate Dean of Health Sciences in the College of Health
Professions and Social Woak FGCU (Id. at] 11). Defendant Eric Shamus is Chair of the

Department of Rehabilitation Sciences, which administers the FBEDUprogram. Ifl. at

1 These exhibits include(1) a letter dated Beuary 20, 2015 from Defendant¥ Dujn to

Plaintiff (Ex. A; Doc. 36-1); (2) a letter dated April 9, 2015 from Defendant GlackelaitatiF

(Ex. B; Doc. 362); (3) a copy of th®epartment of Physical Therapy and Human Performance
Student Guidebook, Doctor of Physical Ther&¥14-2017andappendix materials (Ex. C;

Doc. 36-3); (4) Regulation FGCU-PR4.004 pertaining to Student Grievances (Ex. D; DB¢. 36-
(5) Office of Student Conduct Student Grievance Procedure (Ex. E; D&3; @9-Florida Gulf
Coast University Notice of Regulatory Action dated September 12, 2008 (Ex. F; Doc.a36}6);
(7) the text of the alleged “joke” that Plaintiff posted on a Facebook page (ExxdG36Y7).



12). Defendant Arie Van Duijn ithe Program Director of the Doctor of Physical Therapy
Program. Id. at 1 13). Plairtiff alleges that each of the individual defendants playeale in
his dismissal from the FGGDPT program. I¢l. at 11 913). Plaintiff sues each of the
individual defendants in their official capacitiesd.]. With the exception of Defendant Toll,
Plaintiff also sues the remaining individual defendants in their individual cajgad{tle).

2. The Facebook Post at Issue

While enrolled in the FGCU-DPT program, Plaintiff associated online withdsi@vho
were also enrolled in the programd.(at 118). Specifically,Plaintiff participated in a private,
closed Facebook group page called “DPT-201Td?).( The DPT-2017 group page was not
administered by or under the direction of faculty or staff of the FGCU-DPT mpnogtd. at
19). The page as not associated with any website administered by FGCU or the official
Facebook pageof the FGCU College of Health Professions and Social Wadk.a( | 20).

In addition to being a student, Plaintiff is also “an amateur comedian and performs
comedy ad from time to time at bars and comedy clubs, the content of which is vulgar at
times.” (d. at { 7). Previous to February 18, 2015, Plaintiff posted a hyperlink to a “joke” on
the DPTF2017 private page and warned others of the nature of the content of thegoke (

24). The joke was not visible unless a Facebook user clicked the hyperlink to open a new page
(Id. at 1 85).Plaintiff alleges that he was trying to refine the joke for an upcoming comedy
routine. (d.at 24). He warned that students who would not come to see him perform an adult
comedy routine at a bar should not open the jola). (Plaintiff attached th&ext of thejoke as

Exhibit G to the Amended Complaintld( see alsdoc. 367).

2 The official Facebook page is available at https://www.facebook.com/FGIEB®W. Gee
Doc. 36 at 1 20).



Students are not required to obtain permission or approval from HEOUaculty
before associating with others or creating private pages on Facebook. (Do%.25.&laintiff
alleges that other students posted jokes of a sexual nature on the DPT-201Tdpad)§. 25).
Plaintiff also alleges that “[m]essages, exchanges, postings, and interactions o th@13P
page are and were the property of the Facebook users as individiglat 1(23).

3. Plaintiff's Dismissal from the FGCU-DPT Program

After the hyperlink to the joke was posted, an unnamed student submitted a complaint to
the FGCU Office of Student Conduct regarding the content of the jadkeat | 26). On or
about February 18, 2015, Defendants Van Duijn and Shamus, along with Dr. Stephen Black
“interrupted” Plaintiff while he was patrticipating in an FGCU lab clagd. at 1 30).
Immediately after that interruption, Van Duijn, Shamus, and Black held an imprormspting
in which Plaintiff was questioned primarily by Van Duijrid.(at 1 32). Plaintiff was not
repregnted in the meeting, nor was he permitted to meet with his faculty advisor foe advi
counsel before the meetingd.j. Plaintiff was also not permitted to defend himselfoor
explain the context or circumstances surrounding the jdkeat( 33.

Plaintiff alleges that during the meeting, Van Duijn “recklessly ass#radPlaintiff]
had committed an unprofessional act by posting to the official Facebook page GIGhelPT
program.” (d.at Y 34). In the same meeting, Plaintiff was tokt this unprofessional behavior
constituted his third Professional Behaviors violatidd. gt 9 35). Van Duijn promised
Plaintiff that a vote of the Faculty Council would be held on Tuesday, February 24, 2015 to
determine whether Plaintiff would be able to continue as a student in the BBTgrogram.
(Id. at 1 36). Before the meeting ended, Van Duijn prohibited Plaintiff from returncagipus

and speaking with his classmatekd. &t § 37).



In a signed letter dated February 20, 2015, Van Cadjnsed Plaintiff that he was
dismissed from the FGGDPT progrant effective immediateR/because “the Physical Therapy
Faculty Council had placed Plaintiff on ‘Professional Behavior Probation’ esu# of ‘a
specific social media posting to fellow s&unds in a Facebook group named DPT-2017,” which
placement constituted Plaintiff's ‘3rd time’ being placed on probatiolal.’af 1 38). The
February 20, 2015 letter is attached as Exhibit A to the Amended CompBasDdc. 36at
38; see alsdoc. 364).

On February 23, 2015, the FGCU-DPT held a special, unscheduled training on sexual
discrimination under Title IX in order to address a recent incident of sexuakheeat by a
student in the program. (Doc. 36 at § 39). Plaintiff was not pregethiganeeting because Van
Duijn prohibited Plaintiff from returning to the FGCU campus and speaking with lssnaédes.
(Id. at 1 39). Although Plaintiff was not specifically named in the training, Plaatiiges that
his classmates reasonably bedid that the training was directly connected to Plaintiff's
dismissal from the programld( at  40).

4. Plaintiff's Appeal of the Dismissal

Plaintiff sent a letter dated March 4, 201dbHelen Marmachein theOffice of the
Ombuds at FGCU.Id. at  41).In that letter, Plaintiftietailedthe circumstances and context of
his dismissal from the FGGDPT programoutlinedall of Plaintiff's communications with
FGCUfaculty andpersonnel, and requested help from the Ombuds). (

In a letter dag¢d April 9, 2015, Dean Glacken informed Plaintiff that the decision to
dismiss him complied with university policy and procedure, and asserted thmdiffftad been
given “due process.”ld. at § 42). This letter is attached to the Amended Complaigxlaibit

B. (Id.; see alsdoc. 362).



Plaintiff alleges that he appealed his dismissal “at every level permitted amdiagdo
established practices and procedures but his appeal was not entertained.” (Doel36 at
Thereafter, Plaintiff retaineddal counsel and filed this suitSée d. at § 44).

5. Plaintiff's Claims

Plaintiff asserts three counts in his Amended Complaldt.af{157-105).

Count I-which is brought against Defendants FGCU and Toll in their official capacities
and againsbefendants Cordov&slacken, Shamus, and Van Duijn in their official and
individual capacities- alleges violations of due process in three parts, all arising out of the
Department of Physical Therapy and Human Performance Student Guidebook, Doctor of
Physcal Therapy(2014-2017) (the “Student Guidebook”) on whielaintiff's dismissal was
based (Id. at 1157-83 see alsdoc. 363). First, Plaintiff alleges that certain provisionstioé
Student Guidebook are unconstitutionally vague because “[t]here is nothing in thet Stude
Guidebook that clearly puts students on notice that a private conversation held offestiyni
[sic] and in a non-clinical setting could be grounds for a professional violatidog. 36at
61), and because “[t]here is no explanation in the Student Guidebook as to what constitutes a
professional violation versus an academic ond, at I 65). Second, Plaintiff alleges that
certain provisions of the Student Guidebook are unconstitutionally overbroad “because the
proscribe speech and expression that are protected under the First Amendheent of t
Constitution, and also seek to encompass substantially more conduct and expression than
necessary to achieve their lawful aimsld. @t 70 see also idat 169-73). Third, Plaintiff
alleges thatlespite his request for due process after his meeting with Van Duijn, Shamus, and
Black, he was not provided due process in the manner contained in the Student Handbook

because Dean Glacken relied on a Student Gromgapolicy that was revised in 2008 but was



not made part of the Student Guidebookl. &t § 75see also idat 1 7483; Docs. 36-4, 36-5,
36-6).

Count Il— which is brought against Defendants FCGU, Toll, Cordova, and Glacken in
their official capacites, and Defendants Shamus and VairDa their official and individual
capacities- alleges a violation of First Amendment freedom of speech through cdatssd-
discrimination. Doc. 36at184-97. Specifically, Plaintiff alleges that Defendants “acting
under color of state law and, ostensibly, pursuant to the Student Guidebook and school
procedures, punished [him] for his private, off-campus speech, based on the content of his joke
and their presumptions regarding [his] viewpoint and expressive condidttadt { 89).

Plaintiff alleges that his punishment “constituted an unreasonable restrictiBtaontiff’'s] free
speech and expression.ld.(at 1 90). As a result, Plaintiff alleges that “Defendants acting under
color of state law deprived [him] of his clearly established property rightsiongoing

education in the FGCU-DPT [program] and his fundamental rights to freedom of spdech a
expression, and sought to enforce unconstitutional policies and practices through fear of
punishment.” Id. at 1 94).

Count Il asserts a claim for defamation against Defendants FGClJamdlShamus in
their official capacities and against Defendant Vaijbun his official and individual capacities.
(Id. at1198-105). Citing the February 20, 20i&Her from Van Duijn confirming Plaintiff's
dismissal from the FGCIDPT program, Plaintiff alleges that Van Duijn “published the false
statement that the Plaintiff, Cody Childers, displayed conduct that was unjmoéé &y
harassing someone, unnamed, in a verbal, physical, emotional, or sexual way iarhishéth
was not sent confidentially but rather copied to several individu8kse'Exhibit A.”).” (Id. at |

99; see alsdoc. 364). Plaintiff furtheralleges that Van Duijn “also slanderednfiin the



meeting with Dr. Shamus and Dr. Black when he said that [Plaintiff] had sekaafigsed
another student, which slander also constitutes publication of the false state(Det.36 at
100). Plaintiff also alleges that “[tlhe FGEMPT Faculy defamed [him] when they held a
training immediately after his expulsion from the program, and in response therettbe dd T
sexual discrimination and harassment trainindd. &t 9 101).

Based on these clainBlaintiff seeksinter alia, a refund of his tuition, compensatory
damagespunitive damages, and injunctive relief to redress his allegedly unlawful expulsion
from the FGCUDPT program. Ifl. at 114, 56, and at pp. 23-24, 26-27, 29).

B. Exclusion of Other Matters Submitted Outside the Pleading

Although Defendants have submitted a number of additima#trials as exhibits in
support of their Alternative Motion for Summary Final JudgmseeDocs. 42-1 — 42-6s
explained belowthe Court exercises its discretion to exclude those extrinsic matters from
consideration given the posture of this case at the time DefendastiehMvas filedand now.
Accordingly, the Court will limit its analysit® the issues presented pursuant to Fed. R. Civ. P.
12(b)(6), the allegations of the Amended Complaint, and the exhibits attached to théefime
Complaint. The Court expressly declines to consadiéhis time any of the extrinsic materials
attached to Defendants’ MotigBoc. 42).

1. ANALYSIS

For the reasons setrtb below, the Court addresses Defendants’ motion to dismiss for
failure to state a claim pursuant to Fed. R. Civ. P. 12(b)(6) and the Court declinesdercons
Defendard’ alternative motion for summary judgment or to convert the motion to dismiss to one

for summary judgment until after Plaintiff has an adequate opportunity to condcaveliy.

10



A. Defendants’Motion to Dismiss Pursuant to Fed. R. Civ. P12(b)(6)

Defendants argue that the Amended Complaint must be disnmisge@ntiretyfor six
reasons.First, Defendants argue that qualified immunity defeats the claims browghstine
individual Defendants in Counts | and Il. (Doc. 42 at 11-13). Second, Defendants argue that
money damages are not available under Counts | and Il against persged &l have acted in
their official capacity. Id. at 1415). Third, Defendants argue that Plaintiff's substantive due
process claims in Counts | and Il fail as a matter of law because Plaastiffdh alleged a
violation of a fundamental constitutidirgght. (Id. at 1517). Fourth, Defendants argue that
Plaintiff's procedural due process claim in Count | fails because Plairtiffatiseek sufficient
and available state court reliéflaintiff's dismissal was an academic judgment Plaintiff
otherwise received adequate procedural due procabsat (7#19). Fifth, Defendants argue that
Counts | and Il fail because Plaintiff has not stated a viable claim for violatiBirst
Amendment rights. Id. at 2624). Sixth, Defendants contend th#iRtiff has not stated a
viable claim for defamation in Count IllId( at 2425).

The Court addresses eachDdfendantsarguments in turn below.

1. Qualified Immunity as to the Individual Defendants(Counts I-11)

“The doctrine of qualified immunity provides that ‘government officials perfiogm
discretionary functions generally are shielded from liability for civil deasagsofar as their
conduct does not violate clearly established statutory or constitutional eighsch a
reasonable person would have knowrnCase v. Eslingerb55 F.3d 1317, 1325 (11th Cir. 2009)
(quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)j[Q]ualified immunity is a privilege
that provides ‘an immunity from suit rather thamare defense to liability.”1d. (quotingBates

v. Harvey 518 F.3d 1233, 1242 (11th Cir. 2008jnphasis in original omitt¢d “For this

11



reason, the Supreme Court instructs courts to resolve ‘immunity questions atidst paskible
stage in litigaon.” Id. (quotingHunter v. Bryant502 U.S. 224, 227 (1991)).

“To invoke qualified immunity, the official first must establish that he was aetitign
the scope of his discretionary authorityd. (citing Bates 518 F.3d at 1242)Defendants take
the position that “it is undisputed that the individual Defendants were acting whthscope of
their official and discretionary duties as FGCU employees.” (Doc. 42 atNid&)surprisingly,
Plaintiff disagrees, arguing that the policing of privatedbaok posts is not within the
Defendants’ discretionary authority, but rather outside the scope of thes.d(Diec. 48t 46).

Upon review, the allegations of the Amended Complaint, taken as true and construed in
the light most favorable to Plairtisufficiently allege that the act of monitoring the private
Facebook page at issue is not within the individual Defendants’ discretionary autkodpt,
perhaps, in limited circumstances where “a student used Facebook for a purposesthat pos
threatto the welfare of faculty, students, or patients in the FG&PTJ-prograni’ (SeeDoc. 36
at 1 1824, 29). In that light, qualified immunity cannot be invoked in the first instance in this
case on a motion to dismiss, and discovery concerning the job descriptions, duties, and
responsibilities of the individual Defendants is needed.

Assuming,arguendgo that the Defendants acted within their discretionary authority,
“[t] he burden then shifts to the plaintiff to overcome the defense of qualified immuGagsg
555 F.3d at 132fciting Bates 518 F.3d at 1242). The threshold queshiere is: “Taka in the
light most favorable to the party asserting the injury, do the facts allegedishofficer's
conduct violated aonstitutional right?”Id. at 1326 (quotingSaucier v. Katz533 U.S. 194, 201
(2001)). If the threshold question is answered iraffianative, the court next asks “whether the

right was clearly established . . . in light of the specific contexteot#ise, not as a broad general

12



proposition.” Id. (quotingSaucier 533 U.S. at 201)A trial court need not tackle this two
pronged inquiryn preciselythat sequence, howeved. (citing Pearson v. Callaharb55 U.S.
223,129 S. Ct. 808, 821 (2009)). For instance, “[w]hen qualified immunity is asserted at the
pleading stage, the precise factual basis for the plaintiff's claim or claims nieyd&

identify.” Id. (citing Pearson 129 S. Ct. at 822).

As to the threshold question, the Court findisttthe precise factual basis faintiff's
claimsare hard to identify.Thus,a determinatiorwhether the Defendantsonduct violated a
constitutioral right is an issue better addressed on a complete record after the parties have had an
opportunity to complete discovery and to submit the issue to the Court on a complete factual
record.

As for the second prong, however, the question of qualified immunity should be resolved
in the Defendantdavor on a motion to dismiss if Plaintiff fails to allege the violation of a
clearly established constitutional rigtBeeWilliams v. Ala State Univ.102 F.3d 1179, 1182
(11th Cir. 1997) (citingsiegert v. Gilley500 U.S. 226, 232-233 (1991)). Moreover, whether the
Amended Complaint alleges a violation of a clearly established right isstigmu of law. See id.
(citing Ansley v. Heinrich925 F.2d 1339, 1348 (11th Cir. 1991)).

To determine whether a right is clearly established, the Eleventh Cirset two
methods to determine whether a reasonable official would understand that his covldtes a
constitutional right.” Carollo v. Borig 833 F.3d 1322, 1333 (11th Cir. 2016) (quotiigore v.
Pederson806 F.3d 1036, 1047 (11th Cir. 2015)). “The first asks whether ‘binding opinions
from the United States Supreme Court, the Eleventh Circuit Court of Appeals, anchigs hig
court in the state where the action is filed . . . gave [the defendant] fair wératrigs treatment

of [the plaintiff] was unconstitutional.”ld. (quotingMerricks v. Adkissgn/85 F.3d 553, 559

13



(11th Cir. 2015)alterations in origindl “The second asks whether a public official’s ‘conduct
lies so obviously at the very core of what [federal law] prohibits that the fuifeess of the
conduct was readily apparent to [the public official], notwithstanding the lacktedgacific

case law’ on point.”ld. (quotingMoore, 806 F. 3d at 104alterations in original

Here, he Cout finds that the first method is the appropriate analysis to be employed in
this case becaudais not so obvious from the allegations of the Amended Complzant
Defendants’ conduct violated thawv notwithstanding the lack of faspecific case law opoint.

See id.

Specifically Defendants argue that Plaintiff's claims under 42 U.S.C. § 1983 against
Defendants Toll, Cordova, Glacken, Shamus, and Van Duijn falléged violation of
substantive and procedural due process rights in Count |, (Doc. 36 at 1 4, 14), and against the
same Defendants for the alleged violation of the right to free speech in Cdichtat,§ 89)fail
because “[n]either the United States Supreme Court, nor the Eleventh Circuit, Rlaritthe
Supreme Court have decided that a protected property interest exists in a spodnt’s
secondary education at a public college.” (Doc. 42 at 11-13). Defendants contend, therefore
that the qualified immunity doctrine applies to immunize them from suit because P&antitit
show that he sufferedwaolation of a constitutional right that was clearly established at the time
of the challenged actionld( at 12).

In response, Plaintifippears t@oncede that “the Supreme Court has not explicitly ruled
that there is amherent and fundamental property interest in gesbndary education free from
arbitrary and capricious action.” (Doc. 48 at 6). Plaintiff argonsteadhat the Supreme Court,
the Eleventh Circuit, and trial courts within the Eleventh Circuit have at leastilérg to

“assume” that such a right exists for some thirty yeék.(citing Regents of Univ. of Mich. v.

14



Ewing 474 U.S. 214, 222-223 (198%j)aberle v. Univ. of Ala.803 F.2d 1536, 1539 n.1 (11th
Cir. 1986),Wright v. Chattahoochee la{ Cmty. Coll. No. 3:06ev-1087-WKW, 2008 WL
4877948, at *9-10 (M.D. Ala. Nov. 12, 2008), addmil v. VertreesNo. 98-D-508-N, 2001 WL
135716, at *9 (M.D. Ala. Jan. 10, 2001)Plaintiff infersand impliesfrom these cases that he
hasa clearly estdished right to post-secondary education in a state schiablat 6-7).3

This Court is not persuaded that the aforementioned cases are sufficient ta cleanly
established property interest in continuing a post-secondary education. As the E@unilix.
Vertrees persuasivelgtated: “An assumption by the Supreme Court and the Eleventh Circuit
that individuals have a protected property right in their continuing post-secondaryi@uigat
not a holding. An assumption is no more than dicta and, thus, cannot clearly establish the law
for purposes of qualified immunity.” 2001 WL 135716, at *9. This Couresyvith that
assessment

However,Plaintiff alsoargues that he has a property interest in his ongoing enrollment at
FGCU based on the Eleventh Circuit’s munsbre recentlecision inBarnes v. Zaccayi669 F.3d
1295, 1305 (11th Cir. 2012). (Doc. 48 at W).Barnes the plaintiff was a student on acade
probation at a state university awds making sufficient academic progress to remain enrolled
669 F.3d at 1298. he university president “administratively withdrew” the plaintiff from the
university after plaintiffinter alia, posted conterib the plaintiffsown Facebook page that the
university president found to be threatenihd. at 1301. Plaintiff brought a § 1983 claim
against the university president, alleging thatdbendant violatethe plaintiff's procedural due

process rights by failing to give due notice of the charges against him antihg before

3 Plaintiff does not cite to any relevant Florida Supreme Court decisiottyassablishing such
a right.

15



removing plaintiff from the universityld. at 1302. The university president moved to dismiss
the claim based on qualified immunitid. The district court denied the motiotd. Following
discovery, the defendant moved for summary judgment asserting qualified immidnifyhe
district court deniedummary judgmerdnd the defendant appealdd.

On appeal, the Eleventh Circuit held that the university’s policy manual and code of
conduct — both of which constituted official regulations umdkvant state law gave the
student a legitimate claim of entitlement to continued enrollment at the universitystaigeiaw
because the manual and the code permitted the univiersityose disciplinary sanctions only
for cause.ld. at 1304-1305. The Court reasoned that “[a]n individual can have a protected
property interest in a government benefit when he has ‘a legitimate clairtiti@neant to it.”

Id. at 1303 (citing3d. of Regents of State Colls. v. Ra&B8 U.S. 564, 577 (1972))The claim
of entittement must come from an independent sourlte.”The independent source can be a
statute, a regulation, an express or implied contract, or a mutually explicistamdiag.” 1d.
(internal citations omitted). The Court acknowledged that “[tlhe hallmark of giyope. is an
individual entitlement grounded in state law, which cannot be removed except ‘for cddse.”
(string citation omitted). “The independent source need not use the phrase ‘féosodarg as
the parties understood their agreement would have that eftdc(citing Peterson v. AtHous.
Auth, 998 F.2d 904, 914 (11th Cir. 1993)). Additionally, the Eleventh Circuit conchoded
gualified imrunity purposeshat the plaintiff's entitlement to continued enroliment was clearly
established at the time plaintiff was administratively withdrawn from the univanditiay 2007.
Id. at 1306-1308 (reviewing relevant Supreme Court authorities)ea& one subsequent
Eleventh Circuit decision affirmatively acknowleddgdrnesas holding that “a student at a

publicly-funded college had procedural due process rights based on the board of pegents

16



manual and the school’s code of conduddllinsv. Bd. of Tis. of the Univ.of Ala, 647 F.
App’x 924, 930 (11th Cir. 2016).

Applying Barnesto the instant case, Plaintiff argues that his entitlement te post
secondary education at FGCU is based in contract because he agreed to paytlibabide
by the terms and conditions of the Student Guidebook in exchange for Defendants’ agteeme
provide him with an education. (Doc. 48 at 7). Alternatively, Plaintiff argues th&ttident
Guidebook “can be viewed as a regulation from which an entitleimarferred” because “[t]he
regulation allows the FGGDPT to expel a student in the FGCU-DPT program only when the
student has violated the code of conduct outlined in the Guidebdadkat §). Plaintiff
contends that until such time, he had a legate claim of entitlement to continued enrollment.
(1d.).

For present purposes, the Court agkeitls Plaintiff that the allegations in Counts | and
Il are sufficient to state a claim in light of the Eleventh Circuit’s holdingames Plaintiff
alleges that he had “clearly established property rights in his ongoingieducgboc. 36 at 1
48, 94). Plaintiff alsoalleges that “[t{]he Student Guidebook is an official set of rules and
regulations adopted by Defendants for the condustunlents admitted to the FGERPT
program.” (Doc. 36 at § 58). Plaintiff furthalteges that “Participation as a student in the
FGCU-DPT program is contingent upon compliance with rules and regulations set forth in the
Student Guidebook.”1d. at  ®). The Guidebook itself is attached as Exhibit C to the
Amended Complaint. (Doc. 36-3). The Guidebook contains language to the effect thasstudent
are expected to conform to “professional behaviors” or else warndishassalcan occur (Id.
at5-6, §. Moreover,Barneswas decided in 2012 and stands for the proposition that the clearly

established property interest recognized in that case existed as of May 280 droése cited
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Supreme Court precedertfee669 F.3d at 1307. It stands to reastwerefore, that the same
clearly established property interest existed as of 2015 when the conduct thasg&ve ri
Plaintiff's dismissal in this case is alleged to have occurrdelfoc. 36 at {1 24-44).

It warrants mention that Defendants filedaice of supplemental authority (Doc. 60)
bringing the recent decision ¥kasin v. DurhamNo. 2:16ev-02010-JAR, 2016 WL 7014027
(D. Kan. Dec. 1, 2016) to the Court’s attention. Howethex trial court inYeasindoes not
appear to have considered tHeventh Circuit’s holding ilBBarnes Becaus@®arnesis
controlling in the instant case and because the Court findBainaesrequires a different result
on the pending Motion to Dismisggasins not persuasive.

Thus, the Court finds that qualified immunity does not immunize Defendants froat suit
this time. Of course, Defendants are free to attempt to invoke qualified immgaityad the
summary judgment phase of the case after the parties have had an opportunity étecompl
discovery and to re-submit the issue on a more thorceggird Notwithstanding the Court’s
conclusionsuprg as explained in greater detail below, the CoulitnequirePlaintiff to file a
Second Amended Complaintattempt to addresstherdeficiencies If filed, Plaintiff's Second
Amended Complaint mai— consistent wittBarnes—alsoprovide sifficient factualallegations
in each applicable count supporting the Plaintiff’'s theory as tothd{pefendarstare not
immune from suit via qualified immunity.

2. Official -Capacity Money Damages dder § 1983(Counts I-1I)

Defendants argue that Plaintfclaims in Counts | and Il against FGCU and any
individual defendants in their official capacities must be dismissed to the exteatthons are
based on 42 U.S.C. § 1983 and purport to seek damages. (Doc. 42 at 14-15). Defendants

correctly assert th&‘[t]he plaintiff in a 8 1983 civil rights action must show a deprivation of a
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federal right by a person acting under color of state lawd” at 14 (quotingCarr v. Bd. of
Regents of the Univ. Sys. of G#49 F. App’x 146, 148 (11th Cir. 2007))). Defendants also
correctly assert that “[a] state, a state agency, and a state official susafhdml capacity are
not ‘persons’ within the meaning of § 1983, tldasnages are unavailable; but a staticieff
sued in his official capacity is a person for purposes of § 1983 when prospective retidinocl
injunctive relief, is sought (1d. (quotingEdwards v. Wallace Comm. CoM9 F.3d 1517, 1524
(11th Cir. 1995))).

In response, Plaintiff appearstoncede that money damages are not available under 8
1983 insofar a®laintiff suesany of thedefendants in their official capacitiesSeeDoc. 48 at
16). Instead, Plaintiff points out that his Amended Compkdsd sues for declaratory relief and
prospective relief. I(l. (citing Doc. 36 at p. 23-24[ aj, and p. 26-27, 1Y &}. Plaintiff argues
that he has sufficiently pled in which capacity(ies) each defendant was sued and hesctivated
the failure to do so wouldtherwise be a “critical pleading defect.fd.((citing Colvin v.
McDougall 62 F.3d 1316, 1318 (11th Cir. 1995)).

Upon considerationhe CourtfindsthatCounts | and Il of thémended Complaint, as
those counts are currently pJanflatetheallegationsclaims and relief requesteaainst the
Defendants in their individual capacities as ogo® their official capacitiesThe Courtwill,
therefore, require Plaintiff to further amend the Complaint to separate wus cdleought against
the Defendants in their individual capacities (for which monetary damages are)seerghts
claims brought against any Defendants in their official capacities (for wihadpective relief,
including injunctive relief is sought)The Court finds that requiring these claims to bplesl in
this manner will reduce the likelihood of confusion and will permit Defendants to &valoa

to respond to a Second Amendeahgplaint.
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3. Substantive Due ProcesgCount I)

Defendants argue thBtaintiff's substantive due process claim fails as a matter of law
because Plaintiff has not alleged a violation of a fundamental constitutional (ibt. 42 at
15). For the reasons discussegrg the Court finds that the allegations of the Amended
Complaint when viewed under the Eleventh Circuit's holdinBames v. Zaccayi669 F.3d
1295, 1308 (11th Cir. 2012) are sufficient to state a claim based on a protected propedty inter
Even ifBarnesdid not require such a result here, at least dtlesocases cited by Defendants
supports the proposition that the Court can assume such a right exists for purposes of
determining the sufficiency of a substantive due process claim on a motion tesdiSees
Hamil, 2001 WL 135716, at *8.

Even assuminguch a right exists, Defendants argue that their “academic decision” to
dismiss Plaintiff in this case is entitled to great deference and cannot bhidasmunless “it is
such a substantial departure from accepted academic norms as to demonsthetg@énabh or
committee responsible did not actually exercise professional judgméshtdt {516 (quoting
with alterationEEwing 474 U.Sat 224; emphasis omitted)). Defendants contend that “Plaintiff
has not and cannot allege sufficient facts to support the conclusion that FGCU’s fazmlbers
‘did not actually exercise professional judgment’ in placing Plaintiff ofeBsional Behaviors
Probations for the third time and in denying his series of appeals.” (Doc. 42 at 16)dddese
also contendhat Plaintiff fails “to allege sufficient facts showing there was ‘arbitrady an
capricious conduct on the part of university officials by showing that there wasaraldasis
for the university’s decision or that the decision was motivated by badofaill will unrelated

to academic performance.”ld( (quotingHamil, 2001 WL 35716, at *7)).
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In response, Plaintiff relies on a constellation of allegations and exhibits| abwdlich
appear in or are attached to the Amended ComplaegDoc. 48at 1718, 19-20), to dispute
Defendants’ arguments. Plaintiff's attempted reliance on materials @th&®ichmended
Complaint merely highlights to this Court the absence of suffitathal allegations in the
Amended Complaint beyond threadbare recitals and conclusory statemdntsvercome the
defects highlighted by the Defendants. The Court will, therefore, BefehdantsMotion to
Dismissas tothe substantive due process claim (Couhivij)hout prejudice to Plaintiff's ability
to attempt taamend the claim to include sufficiefiaictual allegations to address the pleading
defects highlighted by Defendant-g, (1) that his dismissal from the FGERPT program was
not an academic decision; (2) that the Defendants failed to exercise profegsignant such
that their decision is not entitled to a heightened deference; (3) that therditrasyaand
capricious conduct by the Defendants; and (4) that there was no rational basitefatdbts’
decision or that the decision was motivated byfa#d or ill will.

4, Procedural Due Proces¢Count I)

Defendants argue that Plaintiffsocedurabdue process claim must be dismissed for two
reasons. First, Defendants contend that Plaintiff failed to seek suffitidravailable state court
relief, sich as by filing a petition for certiorari review with the Circuit Court in amd_&e
County, Florida. (Doc. 42 at 17 (citing Fla. R. App. P. 9.100(c) and 9.190(b)(3) as providing for
certiorari review of quagudicial actions of state agencies, boaats] commissions)). Second,

Defendants argue that no due process violation occurred because a public urs\kssitigsal

4 Defendants request that the Court dismiss Counts | and Il on this basis. (Doc. 42 at 17)
However, Plaintiff's substantive due process claim only appears in Count | ofrtbed&d
Complaint. (Doc. 36 at 1 57-83). If Plaintiff intended to include a substantive due process
claim as part of Count Il as well, then the Court’s holding as to Count | will agpbllg to
Plaintiff's re-pleading of Counll.
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of a student on lack#-professionalism grounds is an “academic judgment,” not a disciplinary
one. (d.at 18). Defendants maintain that “although the academic dismissal deuisikimg
process must be ‘careful and deliberate,” a formal hearing is in no wayecquid. at 19

(citing Haberle 803 F.2d at 1539)). Notwithstanding their contenti@efendants conclude
that Plaintiff nevertheless “received adequate notice and multiple sudst@ptatunities to be
heard by the relevant decistomakers.” (Doc. 42 at 19).

In response, Plaintiff argues that state court judicial review would not provide an
adequate remedy for the procedural deprivation. (Doc. 48 at 20-21). To that end, Btatesff

As part of [Plaintiff's] claim, he alleges a claim under 42 U.S.C. § 1983, which

imposes civil liability upon persons acting under color of state law adpive

individuals of rights guaranteed under the Constitution. (Doc. #36 at  42) This
federal statute gives this Court subject matter jurisdiction over this matter.

Furthermore, a main issue in this case is FGCU’s violation of [Plaintiff’e} 0§

free speech and expression under the First Amendment of the U.S. Constitution.

Theseissuesare not collateral to the claim of violation of procedural due process.

Rather, these claims all arise from the same transaction or occurrence.

(Id.). Plaintiffadds that, here, he is seeking declaratory neliefuant to§ 1983, as well as
money damages for violation of his substantive due process rigthtsit 21). Furthermore,
Plaintiff argues that the Amended Complaint adequately alleges a pralcédeprocess claim
and draws a distinction between academic and disciplinary action on the pa@df HIG.
(citing Doc. 36 at 11 64-68)).

Upon review, the Court notes that “a procedural due process violation is not complete
unless and until the State fails to provide due procddsKinney v. Pate20 F.3d 1550, 1556-
1557 (11th Cir. 1994) (quotation omitted). “[T]he state may cure a procedural deprivgti
providing a late procedural remedy; only when the state refuses to provide a procesgsuffici

to remedy the procedural deprivation does a constitutional violation actionable wtiaber se

1983 arise.”ld. A § 1983 claim for violation of procedural due process magisraissed with
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prejudice based on the Plaintiff's failure to seek state court judicial reviman insufficient
explanation for the failure to do sélunt v. City of Mulberry173 F. Supp. 2d 1288, 1293 (M.D.
Fla. 2001).

Here, the Court finds that Piiff fails (1) to allege that he sought state court review or
(2) sufficiently to explain why the available stat®urt relief would be inadequate. Plaintiff cites
no case law or other legal authority to suppor@pisarentontention that available s¢acourt
judicial review is inadequate under the circumstances presented here Ineealige § 1983
permits certain remedies. As the Eleventh Circuit statdtkinney v. Patgit is “only when
the state refuses to provide a process sufficient to rethedyrocedural deprivation does a
constitutional violation actionable under section 1983 arise.” 20 F.3d at 1557. It is not
necessary that the state’s remedial procedure provide all relief available ur88s. &. at
1564;see also Ingalls v. U.S. &® and Rocket C{rNo. 15-13797, 2017 WL 629258, at *7
(11th Cir. Feb. 16, 2017 otton v. Jacksqr216 F.3d 1328, 1331 (11th Cir. 2000).

To bolster this point, in a subsequent published opinion, the Eleventh Circuit explained in
dicta that “theMcKinneyrule looks to the existence of an opporturtibywhether the state
courts, if asked, generally would provide an adequate remedy for the proceg@unadtam the
federal court plaintiff claims to have suffered. If state courts would, thea ithaofederal
procedural due process violation regardless of whether the plaintiff has thieamamge of the
state remedy or attempted to do sbldrton v. Bd. of Cty. Comm’rs of Flagler Ct02 F.3d
1297, 1300 (11th Cir. 2000). Plaintiff does not alldge Elorida state courts refuser
otherwise lackedhe power to remedy Plaintiff's alleged loss by granting both adequate

monetary and equitable relief. Therefore, Plaintiff fails to state a claimviotadion of
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procedural due process and Count kire dismissed with prejudice to the extent it includes
such a claim.

Because the procedural due process claim in Count I is dismissed with greudiese
grounds, the Court need not address Defendadtstional arguments that Plaintiff's dismissal
was an “academic judgment” or that the process provided was actually sufficient.

5. Violation of First Amendment Rights (Counts I-11)

Defendants argue thBtaintiff's claims in Counts | and Il based on the First Amendment
fail for an assortment of reasons. (Doc. 42 at 20-24). However, the Court finds that none of
Defendants’ arguments implicate a pleading defect or a failure by the Plairgiéfte a plausible
claim for a First Amendment violation in the Amended ComplaiSee(id. Instead, each of
Defendants’ arguments highlight a variety of factual issuabl of which are plainly disputed by
the Plaintiff at this stage of the litigatienthat are more approprifaesolved after Plaintiff has
had a chance to conduct discoverge€ id.

On review, Counts | and Il of the Amended Complaint contain sufficiently detailed
allegations to place Defendants on notice of Plaintiff's First Amendment Glaiemswhy
Plaintiff alleges the provisions of the Student Guidebook are alleged to be unconstityti
vague and/or overbroad, (Doc. 36 at 11 60-73), and why Defendants’ conduct allegeatiby viol
Plaintiff's First Amendment right to freedom of speech based on the content spéegh,id.
atq1 8497). As suchDefendantsMotion to Dismiss Counts | and Il ongbegroundss
denied.

6. Defamation (Count IIl)
Under Florida law, a claim for defamation of a private person has five elen{éhts:

publication to a third party; (2) a false statement; (3) fault, amounting to at éggigtemce, in

24



the m&ing of the publication; (4) actual damages; and (5) a defamatory statelearst for
Jesus, Inc. v. Rapp97 So. 2d 1098, 1106 (Fla. 2008)owever, “a statement made by one
having an interest or duty in the subject matter thereof, to another person havirggparating
interest or duty therein, is conditionally privileged, even though the statemgienialse and
otherwise actionable.Jarzynka v. St. Thomas Univ. of L&820 F. Supp. 2d 1256, 1268 (S.D.
Fla. 2004)citing Nodar v. Galbreath462 So. 2d 803, 809 (Fla. 1984)).a statemenis
privileged, then Plaintiff must plead express malice to proceedavdtéfamatiorclaim. Id.
Express malice has been defined as “ill will, hostiitydan evil intention to defame and
injure.” 1d. (quotingLewis v. Evans406 So. 2d 489, 492 (Fla. 2d Dist. Ct. App. 1981);
emphasis omitted):[T]he gravamen of express malice is the abuse of a privileged occasion by
improper motives on the part of the speakeld” (quotingNodar, 462 So. 2d at 811, n.8).

The Amended Complaint describes three discrete instances of alleged defarfigtion:
the February 20, 2015 letter from Van Duijn to Plaintiff concerning Plaintiffmdisal; (2) Van
Duijn’s statements in the meeting between Plaintiff, Van D@mamus, and Black; and (3) the
holding of Title IX sexual discrimination and harassment training immediatiely Riintiff's
dismissal. (Doc. 36 at 1 9®1). Plaintiff alleges that theperportedstatements “were made
negligently because [Plairfifwas in fact never involved in the verbal, physical, emotional, or
sexual harassment of any persond. at 1103).

With regard to the February 20, 2015 letter and Van Duijn’s statements during the
meeting with Plaintiffthe Amended Complaint unquestionaplgces these statementstime
context of Defendants’ investigation into and response to the Facebook post at issue in this
litigation. (SeeDoc. 36 at 11 32-34, 38ge alsdoc. 36-1). As such, these statements must be

deemed privileged as a matter of land Plaintiff is required to plead express malice to survive
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a motion to dismissSee Jarzynke810 F. Supp. 2d at 1268. Count Il contains no allegation of
express malice.SgeDoc. 36 at 1 98-105).Plaintiff alleges only that “[t{{heseaements were
made negligently.” Ifl. at § 103). That is not enough to survive a motion to disndezynka
310 F. Supp. 2d at 1268. As important, AmendedComplaintfails to allege any facts
supporting an improper motivation on the part of \2anjn with regard to the statements in the
February 20, 2015 letter or any statements made during the meeting betvietf, Mn
Duijn, Shamus, and BlackSéeDoc. 36 at {1 98-105). Accordingly, Count Il must be
dismissed for failure to allege express maliddis dismissal is, however, without prejudice to
Plaintiff's ability to attempt to amend Count Il to include sufficient allegationsalice in
order to state a plausible claim for defamation.

Additionally, Plaintiff’'s defamation claim premised on the Title IX sexual disciatiom
and harassment training given to his classmates fails as a matter of pledainiiff ¢ncedes
in the Amended Complaint that he was not specifically named in the training. (Doc. 86 { 40
Under Florida law, a allegedly defamatory statement must be made “concerning another.”
Thomas v. Jacksonville Television, [r&99 So. 2d 800, 803-804 (Fla. 1st Dist. Ct. App. 1997).
Plaintiff does not allege or otherwise explain how the convening of a trainingrsessind of
itself without a specific statemeabout himconstitutes a false statemewaincerningPlaintiff in

the first instance, or how it constitutes publication to a third party or a diefignssatement

> The Court notes that the Amended Complaint contains conclusory allegations of “avadice
“malicious” conduct in the “Allegations of Law” section at Paragraph 53, in CaatrPé&ragraph
72, in Count Il at Paragraph 96, and in the Wherefore clauses of Counts | éeeDo€. 36 at
19 53, 72, 96 and pp. 24, 27). However, no such allegation appears in or is incorporated by
reference in the actudkfamation claim in Count Ill. See idat 11 98105). Additionally,
Plaintiff's conclusoryallegations of recklessnegsee id.at 1 13, 34, 53, 72, 9&re

insufficient. None of these allegations appear in or are incorporated byneden Count I,

(see idat 11 98105), and even if they were, they do not amount to pleading that ian Du
acted with expresmalice. Seelarzynka 310 F. Supp. 2d at 1268.
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sufficient to statehe elements od plausible defmation claim under Florida lavsee id. see
also Rapp997 So. 2d at 1106. Thus, Count Il is due to be dismissed for failure to state a claim
to the extent it is premised on the Title IX training Defendants provided aftetifPin
dismissal from th FGCUDPT program.

The Courtdeclines to address Defendants’ remaining challenges to Co(sgdDoc.
42 at 25) until the parties have completed discovery and the issues can be considéuéid on a
developedactual record.

B. Defendants’ Alternative Mot ion for Summary Judgment Pursuant to
Fed. R. Civ. P.12(d)and 56

Defendants also request in the alternative that the Court grant summary judgtheir
favor as to all Counts of the Complaint pursuant to Fed. R. Civ. P. 56. (Doc. 42 at 1, 13, 15, 17,
19, 24, 2%. As athresholdmatter, Defendants’ request is not made entirely in the alternative.
By invoking Fed. R. Civ. P. 12(d) and relying on matters outside the pleadings, Defaisants
impliedly request that the Cowbnverttheir motion todismiss to one for summary judgment
under Fed. R. Civ. P. 56ld( at 11). In any event,hie Court finds that Defendants’ alternative
motion is premature at this stage in the proceedings.

As stated abové; [w] hile the Court may convert a motion to dismiss to a motion for
summary judgment and consider matters submitted outside the pleadings, tlom dedsiso is
within the Court’s discretion.”Muller, 2015 WL 4770803, at *2 (quotirigawking 2005 WL
3054054, at *2 Moreover,“[a] s a general rule[,] summary judgment should not be granted
until the party opposing the motion has had an adequate opportunity to conduct discadsdery.”
(quotingReflectone862 F.2cat 843).

Although this case has been pending fanedime while the Court took the Moticub

judice under advisement, it does not appbatthere has been mugif any, progress in this case
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in the interim or that any significadtscovery has occurred. For all intents and purposes,

therefore, this cse is still in an earlyinsufficiently developedtageand it was certainly at an

early stage at the time Defendants’ Motion was fil&tierefore, the Court declines to consider

Defendand’ alternative motion for summary judgment or to convert the matiahsmiss to one

for summary judgment until after Plaintiff has an adequate opportunity to condcaveiiy.

See id.see alsdiRomang 2014 WL 103171, at *6.

V. CONCLUSION

In light of the foregoing, it is heredlRDERED andADJUDGED:

1)

2)

3)

4)

5)

Defendants’ Omnibus Motion to Dismiss Plaintiffs Amended Complaint, and
Alternative Motion for Summarfinal Judgment (Doc. 42) GRANTED IN

PART andDENIED IN PART as set forth in this Order.

Count | is dismissed with prejudice to the extent that count contains a procedural
due process claim. Otherwise, Counts I, I, and Il are each dismissediwith
prejudice to Plaintiff's ability to attempt to-pdead those counts consistent with
this Order.

If Plaintiff intends to file a Second Amended Complaint, he must dm s

before April 28, 2017

All previously set case management deadlines in this case, including tharérial
herebyHELD IN ABEYANCE .

If Plaintiff files a Second Amended Complaint, the parties shall file an amended
Case Management Report or before May 12, 201proposing adjusted case
management deadlines that take into account the current posture of this case,

including but not limited to any need to complete discovery.
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DONE andORDERED in Fort Myers, Florida on March 31, 2017.

WL/

MAC R. MCCO
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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