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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
ELICE HITCHINS,
Plaintiff,
V. Case No: 2:15¢cv-797+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

This cause is before the Court on Plairtlice Hitchens’Complaint (Doc. 1) filed on
December 232015. Plaintiff seeks judicial review of the final decision of the Commissioner of
the Social Security Administration (“SSA”) denying her claimdqgoeriod of disability,
disability insurance benefitand supplemental security income. The Commissioner filed the
Transcript of the proceedings (hereinafter referred to as “Tr.” fotldwethe appropriate page
number), and the parties filed legal memoranda in support of their positions. Fostresraa
out herein, the decision of the Commissionekk$IRMED pursuant to 8 205(g) of the Social
Security Act, 42 U.S.C. § 405(9).

I.  Social Security Act Eligibility, the ALJ’'s Decision, and Standard of Rewew
A Eligibility
The law defines disability as the inability to do any substantial gainful adbiyitgason

of any medically determinable physical or mental impairment that can be expetesditan

1 Plaintiff moved “the Court to enter judgment.” (Doc. 20 at 1). This Court’s role in social
securitymatters is governed by 42 U.S.C. § 405(g). Accordingly, the standard of review
pursuant to 42 U.S.C. § 405(g) is set forth in this Opinion and Order.
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death or that has lasted or can be expected to last for a continuous period of not lessduban tw
months. 42 U.S.C. §8 416(i), 423(d)(1)(A), 1382¢c(a)(3)(A); 20 C.F.R. § 416.905. The
impairment must be severe, making the claimant unable to do her previous work, or any other
substantial gainful activity that exists in the national economy. 42 U.S.C. §§@23(d)
1382c(a)(3); 20 C.F.R. §8 416.905 - 416.911.

B. Procedural History

OnMay 25 2011, Plaintiff filedapplicatiors for a period of disabilitydisability
insurance benefit@and supplemental security incoamserting an onset datelfly 5, 2010.
(Tr. at 154, 168 Plaintiff later amended her alleged onset date to March 28, 2GEETr( at
12, 300). Plaintiff's applicatiors were denied initially on June 24, 2011 (Tr. at 83), and upon
reconsideration on October 6, 2011 (Tr. at 102-03). A hearing was held before Administrative
Law Judge (“ALJ”) Larry J. Butler on October 28, 2013. (Tr. at 30-67). The ALJ issued an
unfavorable decision on September 12, 2014. (Tr. at 9-29). The ALJ found Plaintiff not to be
under a disabilityrbom March B8, 2011, through the date of the decision. (Tr. &t 25

OnDecember 32015, the Appeals Council denied Plaintiff's request for review. (Tr. at
1-7). Plaintiff filed a Complaint (Dacl) in this Court on December 23, 2015. Defendant filed
anAnswer (Doc. 15) on March 10, 2016. The parties filed Memoranda in support. (Docs. 20-
21, 24). The parties consented to proceed before a United States Magistrate Juldge for a
proceedings. SeeDoc. 19. This case is ripe for review.

C. Summary of the ALJ’s Decision

An ALJ must follow a fivestep sequential evaluation process to determine if a claimant

has proven that she is disabld®acker v. Comm’r of Soc. Sgb42 F. App’x 890, 891 (11th Cir.



2013) (citingJones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must determine
whether the claimant: (1) is performing substantial gainful activity; (2) hagsgesenpairment;
(3) has a severe impairment that meets or equals an impairment specifically |Xed.AR.
Part 404, Subpart P, Appendix 1; (4) has the residual functional capacity (“RFC”)doypedr
past relevant work; and (5) can perform other work of the sort found in the national economy.
Phillips v. Barnhart 357 F.3d 1232, 1237-40 (11th Cir. 2004). The claimant has the burden of
proof through step four and then the burden shifts to the Commissioner at steifieeSharp
v. Comm’r of Soc. Se®11 F. App’x 913, 915 n.2 (11th Cir. 2013).

The ALJ found that Plaintiff met the insured status reguents through Decemb@l,
2015. (Tr. at 17). At step one of the sequential evaluation, the ALJ found that Plaintiff had not
engaged in substantial gainful activity since March 28, 201 Blkbged onset datg(Tr. at 17).
At step two, the ALJ found that Plaintiff suffered from the following severaimyents: post-
spinal fusion syndrome, right hip tendinosis, chronic post-operativegradchronic opioid use.
(Tr. at 17). At step three, the ALJ determined that Plaintiff did not have an ingpgiom
combination of impairments that meets or medically equals the severity of treelisted
impairments in 20 C.F.R. Part 404, Subpart. P, Appendix 1 (20 C.F.R. 88 404.1520(d),
404.1525, 404.1526, 416.920(d16.925 and 416.926 (Tr. at 21).

Based on the evidence, the ALJ determined that Plaintiff had the residualrfiahctio

capacity(“RFC”) to performthe full range of light work adefined in20 C.F.R. 88 404.1567(b)

2 Unpublished opinions may be cited as persuasive on a particular point. The Court dogs not rel
on unpublished opinions as precedent. Citation to unpublished opinions on or after January 1,
2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit RuUlés.dr. R. 36-2.



and 416.967(b)(Tr. at 21). Atstep four, the ALJ determined that Plaintiff is unable to perform
anypast relevant work. (Tr. at 4

At step five, after considering Plaintiff’'s age, education, work expegjearad RFC, the
ALJ determined that there are jobs that exist in signifinantbers in the national economy that
Plaintiff can perbrm. (Tr. at 24). Specifically, based on his finding that Plaintiff can perform
light work, the ALJ determined that a finding of “not disabled” was appropriate timeler
framework ¢ MedicalVocational Rule 202.21. (Tr. at 24). Accordingly, the ALJ concluded
that Plaintiffwas not under a disabilifyom March 2B, 2011, through the date of the decision.
(Tr. at 25).

D. Standard of Review

The scope of this Court’s review is limited to determiningtiweethe ALJ applied the
correct legal standartyJcRoberts v. Bowe841 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideRezhardson v. Peralegl02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8405(g). Substantial evidence is more than a scietjithg evidence
must do more than merely create a suspicion of the existence of a fact, angcfudstsuch
relevant evidence asreasonable person would accept as adequate to support the conclusion.
Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995) (citmélden v. Schweike672 F.2d 835,
838 (11th Cir. 1982)Richardson402 U.S. at 401).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer would have reached a contrary restilhder of fact, and
even if the reviewer finds that “the evidence preponderates against” the Camariss

decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 199grnes v. Sullivam32



F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking
into account evidence favorable as well as unfavorable to the dedote 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (stating that the court must
scrutinize the entire record to determine reasonableness of factual findings)

Analysis

On appal, Plaintiff raises fourssues:

(1) The [RFC] assessment is not supported by substantial evidence because the ALJ
failed to account for Plaintiff's nonexertional limitations and need for a
handheld assistive device in violation2®f C.F.R. 88 404.1545(b), 416.945(b).

(2) The ALJ committed harrful error when he found that Plainti’ mental
impaiment wasnon-severe and trivial within the meaning of 20 C.F.R. 88
404.1521(a), 416.921(a).

(3) The ALJ’s assessment of Plaint#ftredibility is not supported by substantial
evidence because the Amischaracterized the evidence of record and did not
articulate valid rationale for discrediting Plaintiff in violation of 20 C.F.R. 88
404.1529(c), 416.926) and Social Security Ruling (“SSR96-7p.

(4) The ALJ is biased against disability claimants with impairments causing
nonexertional limitations and claimants represented by Kushner & Kushner,
Attorneys.

(Doc. 20at 23). The Court addressttese issues below

A. The ALJ’'s RFC Determination of Plaintiff

Plaintiff first contends thahe ALJ's RFC“assessment is not supported by substantial
evidence because the ALJ failed to account for Plaintiff’'s nonexertionahtioms and need for
a handheld assistive device in violation of 20 C.F.R. 88 404.1545(b), 416.945(b).” (Doc. 20 at 2-
3). Specifically Plaintiff argues thatit is well documented throughout theedical evidence of
record thaPlaintiff required the use of either a cane or walkernubhout the relevant time

period and is consistently noted to have problems with het déit at 7 (citing Tr. at 343, 347,

400, 403, 543, 572, 580, 588, 600, 608, 610, 631, 6#3JPntiff argues that although the ALJ



noted Plaintiff’'s need for a cane at step two, the Alid not account for a handhedgsistive
device in the RFC (Tr. 21) and faileal drticulateany rationale for discreditinipe need for a
handheld assistive device.” (Doc. 20 at 7-8).

Additionally, Plaintiff contends that shstffered from a tear of the acetabulabrum in
her right hip shown on MRI imaging studies (Tr. 643)Doc. 20 at 8).Plaintiff notes that the
ALJ found Plaintiff's right hip impairment to be severdéd.). While acknowledging that the
ALJ “purports to account for the condti by restricting Plaintiff to ‘light work, Plaintiff states
that the ALJ “instituted no limitations at all in her ability to stawalk, stoop, croucltlimb,
crawl, kneel, or perform any other activities (Tr. 21).” (Doc. 20 at 8). Plaamgties that the
limitations in the ALJ’s findingsdo not acount for limitations thatvould logically stem from a
hip impairment, such as limitations postural activities or standing and walkingld.}.

Plaintiff argues, therefore, that the Atfailed to account fothis condition in assessing the
RFC” (Id.).

Defendant disagreearguing that substantial evidence supports the ALJ’'s RFC
assessment. (Doc. 21 at 4). Specifically, Defendant contendsrbialy using a handeld
assistive device does not establish a medical need fdr Qdeat 5). On this point, the
Commissionenotes that Plaintiff failed to cite or provide evidence that she was prescribed a
cane or walker or medical documentation establishing the need for a cane or’w#tker.
Moreover, Defendant contends that “the objective medical findings and sttienee, as
discussed by the ALJ, does not establish that Plaintiff required a cane or (Valki24)”
(Doc. 21 at 5). Thus, Defendant contends that “the ALJ did not need to include the use of a cane

in his assessment of Plaintiff's RFEC(Id.).



Defendant further argues th&l&intiff also failed to show she had additional limitations
from her hip impairmernt (Id.). Defendant contends thaPlaintiff does not cite to any
evidence showing that such tear would limit her ability to do a full rahight work.” (Id. at
5-6). Defendant further states tHahe record shows that Plaintiff was receiving injections in her
hip that she felt were significantly helpful (Tr. 600).” (Doc. 21 at 6). Furtherbafendant
notes that the ALJ gave conerdble weight tahe opinion of the state agency physician, which
opinion “also supports a finding that Plaintiff could perform a full range of lighk\{Tr. 24)”
(Doc. 21 at 6). Thus, Defendant contends that “Plaintiff has failed to show she had any
additional limitations not icluded in the ALJ’s RFC finding” and thgs]ubstantial evidence
supports the ALJ's RFC findinig.(Id.).

In reviewing this issue, the Court notes thegt RFC is the most a plaintiff is able to do
despite her physical and ntal limitations. 20 C.F.R. § 416.945(a)(1). The ALJ must
determine a plaintiff's RFC using all of the relevant medical and otheemadn the record.
Phillips, 357 F.3d at 1238; 20 C.F.R. § 416.945(e)this case, the ALJ determined that
Plaintiff “has the residual functional capacity to perform the full range of light work mede
20 CFR 404.1567(b) and 416.967(b).” The regulations define light work as follows:

Light work involves lifting no more than 20 pounds at a time with frequeintdif

or carrying of objects weighing up to 10 pound&ven though the weight lifted

may be very little, a job is in this category when it requires a good deallkihg

or standing, or when it involves sitting most of the time with some pushing and

pulling of arm or leg controlsTo be considered capable of performing a full or

wide range of light work, you must have the ability to do substantially all of thes
activities. If someone can do light work, we determine that he or she can also do
sedentary wrk, unless there are additional limiting factors such as loss of fine

dexterity or inability to sit for long periods of time.

20 C.F.R. 8§ 404.1567(b), 416.967(b).



Upon review, the Court finds that the ALJ cited substantial evidence of record in making
his RFC determination and his finding that Plaintiff can perform light wbiist, the ALJ did
not err byfailing “to articulate any rationale for discrediting thesed for a handheld assistive
device.” (Doc. 20 at 7-8)While Plaintiff correcty notesthatthe ALIJmust considetthe
particular facts of a case reviewing the need for a handheld assistive device (Doc. 20 at 7),
Defendant is corred¢hat “merelyusing a handheld assistive device does not establish a medical
need for one.” (Doc. 24t 5). Specifically,the Court notes that SSR 96— cited by Plaintiff —
states, “[t]o find that a hanldeld assistive device is medically required, there must be medical
documentation establishing the need for a hand-held assistive device to aid mywalki
standing, and describing the circumstances for which it is needed.” 1996 WL 3741850at *7.
this point,Defendantorrectly noteshat “Plaintiff failed tocite or provide evidence that she was
prescribed a cane or walker or medical documentation establishing the needriera
walker.” Doc. 21 at b Instead, the medical record only reflects the fact that Plaurs#tla
cane. Becaudelaintiff hasnot pointed to such evidenestablishing theeedfor a handheld
assistive devicehe ALJ did not err on this point.

Additionally, the Court agrees with Defendant that “Plaintiff also failedhtavsshe had
additional limitations from her hip impairmeh (Doc. 21 at b While Plaintiff argues that her
hip impairment should result in na@xternal limitations tetandng, walking, stoojng,
crouchng, climbing, crawing, kneeling, anafr performng other activitiesPlaintiff does not
cite to any evidence showing thegr hip impairmentsvould limit her ability to do a full range
of light work. Instead, Plaintiff only speculates that the limitations assignédeoLJ“do not
acount for limitations that would logically stem from a hip impairment, such as limitations in

postural activities or standirand walking.” (Doc. 20 at 8). Because Plaintiff has not



demonstrated how her hip impairments would limit her ability to do a full range of light wor

the Court cannot find tihahe ALJ erred.Accordingly, upon review, the Court finds that the

ALJ’'s RFC determination is supped by substantial evidence. The Court, therefore, affirms the
decision of the ALJ on this issue.

B. Plaintiff's Mental Impairment

The Courtnext addresseRlaintiff's contentiorthat the ALJ committed harmful error by
finding hermedically determinablmental impairnent of depression to be non-severe. (Doc. 20
at 9. Defendant disagrees, arguing that substantial evidence supports thesélelity
assessment. (Doc. 21 at)-9

On this issue, the Court notes that an impairment is “severe” under the Commissioner
regulations if it “significantly limits [a claimant’s] physical or mental ability to dadasrk
activities.” 20 C.F.R. 88 416.920(c); 416.921(a). According to the Eleventh Circuit, however,
“[n]othing requires that the ALJ must identify, at step two, all of the impairsrtéat should be
considered severe Heatly v. Comm’r of Soc. Se882 F. App’x 823, 825 (11th Cir. 2010).
Rathe, the ALJ must only consider the claimant’s impairments in combination, whetlege se
or not. Id. If any impairment or combination of impairments qualifies as “severe,” step two is
satisfied and the claim advances to step th@&my v. Comm’r of SoSec, 550 F. App’x 850,

852 (11th Cir. 2013) (citingamison v. Bower814 F.2d 585, 588 (11th Cir. 1987)).

In this case, the Court notes that the ALJ made a determination that Plaintigduffer
from a number of severe impairments including: post-spinal fusion syndrome, pight hi
tendinosis, chronic post-operative pain, and chronic opioid use. (Tr. aB&Gause the ALJ
made a determination that Plaintiff suffered from at least one severe impairraehit Jtivas

not required to list every impairmetiitat may be classified as sevefee Heatly382 F. App’x



at 825. Rather, the only requirement is that the ALJ considered all of Plaintigsrments in
combination, whether severe or nsevere.See id.

Here, the record demonstrates that the Alaluated all of Plaintiff's impairments in
combination, whether severe or non-severe. Specifically, in making his RFCidaterm the
ALJ stated that:

In making this finding, the undersigned has considered all symptoms and the extent

to which these symms can reasonably be accepted as consistent with the

objective medical evidencand other evidence, based on the requiremeng$ of

CFR 404.1529 and 416.929 and SSRs 96-4p and 98+ undersigned has also

considered opinion evidence in accordance with rdguirements o0 CFR

404.1527 and 416.927 and SSRs 96-2p, 96-Sp, 96-6p and 06-3p.

(Tr. at 21).

Moreover, the Court notes that the ALJ specifically consaiBtaintiff's mental
impairment and found it to be n@@vere. (Tr. at9-21). Furthermoe, the record shows that the
ALJ considerd Plaintiff's mental impairmernit making his RC assessmentS¢eTr. at24).

In sum, regardless of whether the ALJ erred in his conclusion that Plaint#fieam
impairments were nesevere, the record demonstrates that the ALJ considered Plaintiff's mental
impairments in combination with Plaintiff's other impairments. Theretbee ALJ applied the
correct legal standard and did not err in failing to find Plaintiff’'s mental impaistaea severe,
or if he did err, the error was harmleseeHeatly, 382 F. App’x at 825.

C. The ALJ’s Credibility Determination of Plaintiff

The nextissue raised by Plaintiff concerns theJ’'s assessment of Plaintiff's credibility
(Doc. 20 at 11-13)Plaintiff argues that the ALJ’s assessni@&mnot supported by substantial
evidence because the ALJ mischaracterized the evidence of record and aliticulatdsic]

valid rationale for discrediting Plaintiff (Id. at 3). SpecificallyPlaintiff argues that the ALJ

incorrectly discredited Plaintiff based on a misreading of an MRl.a{ 12(citing Tr. at 374)).

10



Plaintiff argues thatlfer medtcal providers felt there was a medlidasis for her pain symptoms,
contrary to the ALJ’s allegations, and there are abnormalities in the imagthessthatvould
explain pain symptoms.(Doc. 20 at 12 Additionally, Plaintiff argues thdhe ALJ’s ‘true
rationalé for discreditingPlaintiff is his beliefthat “her history of ‘opioid abuse’ andpparent
narcotic seeking behavior’ are inconsistent with her pain complaifits). Plaintiff argues,
however, that she was largely compliant with her medicatiddg. Eurther, Plaintiff argues
that her failed drug screening was only a violation of office policy and does nadionhtrer
complaints of pain. 1d.). Thus, Plaintiff argues that the ALJ’s stated reasons n&realid
reasos to digredit her. Id. at 13).

Defendant disagrees, arguing that substantial evidence supports the ALaigsindi
(Doc. 21 at 10). Specifically, Defendant notes that the same MRI Plairgsfinisupport of her
position also shows thatlére was no evidee of current disk protrusich (Id. at 11).
Defendant also notes that the ALJ discredited Plaintiff due to other reasons gsdwvat 12).
For instance, as the ALJ noted, Defendant points out that Plaintiff repeattstiyddollow
through withphysical therapy (Id.). Further, Defendant argues that the ALJ discredited
Plaintiff due to Plaintiffconsisterly reporting“10/10 pain” even though shweas“on a large
amount of pain medication.”ld.). Defendant further argues that the ALJ propexlaluated
Plaintiff's “non-compliance with her prescribed medication in evaluating her credibilitg.
(citing 20 C.F.R. 88 404.1529(c)(3)(v), 416.929(c)(3)(v); SSR 9&=Hjson v. Barnhart 355
F.3d 1272, 1275 (11th Cir. 2003)).

To establish disality based on testimony of pain and other symptoms, a plaintiff must
satisfy two prongs of the following thrget test: “(1) evidence of an underlying medical

condition; and (2) either (a) objective medical evidence confirming theityeskthe allegd

11



pain; or (b) that the objectively determined medical condition can reasonablpdmezkto give
rise to the claimed pain.Wilson v. Barnhart284 F.3d 1219, 1225 (11th Cir. 2002) (citidglt
v. Sullivan 921 F.3d 1221, 1223 (11th Cir. 1991)). After an ALJ has considered a plaintiff's
complaints of pain, the ALJ may reject them as not credible, and that determinétimn w
reviewed to determine if it is based on substantial evideogeno v. Astrug366 F. App’'x 23,
28 (11th Cir. 2010) (citingparbury v. Sullivan957 F.2d 837, 839 (11th Cir. 1992)). If an ALJ
discredits the subjective testimony of a plaintiff, then he must “articulate gxgladt adequate
reasons for doing so. Failure to arti¢aléhe reasons for discrediting subjective testimony
requires, as a matter of law, that the testimony be accepted asWilsoh 284 F.3d at 1225
(internal citations omitted). Nevertheless, in reviewing credibility, the Btév@ircuit has
stated tha“[tlhe question is not . . . whether [the] ALJ could have reasonably credited [the
claimant’s] testimony, but whether the ALJ was clearly wrong to discreditWetner v.
Comm’r of Soc. Sec421 F. App’x 935, 939 (11th Cir. 2011).

The factors an ALJ ost consider in evaluating a plaintiff's subjective symptoms are:
“(1) the claimant’s daily activities; (2) the nature and intensity of pairoémer symptoms; (3)
precipitating and aggravating factors; (4) effects of medications; (Snieeaor meases taken
by the claimant for relief of symptoms; and other factors concerning faattimitations.”
Morenq 366 F. App’x at 28 (citing 20 C.F.R. 8 404.1529(c)(3)). “A clearly articulated
credibility finding with substantial supporting evidence in the record will not lherdexd by a
reviewing court.” Foote 67 F.3d at 1562.

In this case, substantial evidence supports the ALJ’s credidddirmination.While
Plaintiff argues that the ALJ misread an MRl cited record does not appear to conttatie

ALJ’s statement that “MRI and-pays of the claimant’s lumbar spine from postsurgery show a

12



normal alignment and no pathology consistent with the claimant’s subjectivesreppsin.”

(Tr. at 22). Specifically,thesame MRI Plaintiff cites in sygort of her position also shows that
“there was no evidence of current disk protrusiori.f. &t 374. Additionally, the Court notes
thatMRI showed “L1 to L5 as normal.” (Tr. at 374). Whilee MRlalsoshowed £5-S1 level
fused with disk desiccaticatthe L5S1 level” andan “epidural scar formation lateral to the S1
nerveroot and medial to the 51 route,” an xay reading on the same medical form shows
“satisfactoryposition” and “ndracture omisalignment.” (Tr. at 374). Thus, upon review,
these records appear to support the ALJ’s credibility determination.

Furthermorethe Court notes that the ALJ gave several other reasons for discrediting
Plaintiff. (Id. at 12). For instancethe ALJ discredited Plaintithecause sh“did not follow
through with physical therapy” and for Héistory of chronic opioid abuse.(Tr. at 22). Upon
review, he evidencef recordsupportdhe ALJ’scredibility determination.Specifically, the
Court notes thahe records cited by the ALseemingly confirm that Plaintiff did not follow up
with physical therapy. (Tr. at 373). Furthercords also show that Plaintiff was discharged for
a failed drug screening. (Tr. at 643). Moreotee, ALJ noted that “claimant reported
maximum painten out of €n on a scale of-10) at everyappointment from late 2010 through
2013 and pain with palpitation despite also reportinghibapain medications were effective
and she was able to function well with them.” (Tr. at Z3¢cords, in factshow that Plaintiff
consistently reported 10/10 for pain. (Tr. at 378jditionally, the ALJalsonoted that Plaintiff
“requested increased narcotics on multiple occasions and was discharged frasah med
provider for irregular drug test results and medicationecampliance. (Tr. at 23). Plaintiff
does not dispute these findings but instead only arfpa¢she was largely compliant with her

medicationsandthat her failed drug screening was only a violation of office policy. (Doc. 20 at

13



12). TheCourt finds, however, that the record supports the ALJ’s reasons for discrediting
Plaintiff. Certainly, the ALJ was not clearly wrong to discredit Plaintiffeddoility on these
grounds. SeeWerner 421 F. App’x at 939.

Likewise the Court notes thahe ALJ specifically foundhat Plaintiff's “subjective pain
complaints are not fully crediblend the record supports this inconsistency of subjective
complaints versus objective findings examinatior’” (Tr. at 23). The ALJ stated that “[t|he
objectve findings on examination support good motor strength, intact neurological findings, and
diagnostiamaging was largely unremarkabile(Tr. at 23). Plaintiff did not contest these
findingsandthe evidence cited above, including the MRI cited by Plaintiff (Tr. at 374), do not
contradictthe ALJ’s findings.

In sum, the Court finds that the Aclearly articulatedhis credibility determination of
Plaintiff with substantial supporting evidencgeeFoote 67 F.3d at 1562. Accordingly, the
Court affirms the decision of the ALJ on this issue.

D. Bias of the ALJ

The final issue raised by Plaintiff concerns her assertion that the ALJ ag&sll@gainst
her. (Doc. 20 at 13-17; Doc. 24 at 1-4). Ri#ficontends that the ALJ may have been biased
against hein making his decision in this cadae toher assertion of nonexertional limitations
and also for the separate litigation involving ALJ Butler and Plaintiff'sxsel (Doc. 2@t 13-

17; Doc. 24at1-4).

On this point, the Court notes that the “impartiality of the ALJ is integral to the iptegrit
of the system.”Hinson v. ColvinNo. 2:14ev-222+FtM-DNF, 2014 WL 6769341, at *3 (M.D.
Fla. Dec. 1, 2014) (quotindiles v. Chater84 F.3d 1397, 1401 (11th Cir. 1996)). Nevertheless,

courts “start from the presumption that administrative adjudicators, suchJasafe_unbiased.”

14



Id. (citing McClure, 456 U.S. at 1936)). “[A] claimant challenging this presumption carries
the burden of proving otherwiseS3trople v. ColvinNo. 3:13ev-1518-J-34MCR, 2015 WL
1470866, at *7 (M.D. Fla. Mar. 31, 2015).

In this instance, the Court finds that Plaintiishnot provided sufficient evidence to
demonstrate that the ALJ was biased as to Plaintiff’'s case or her counse.isTihsufficient
evidence to support Plaintiff's assertion that the ALJ was biased agaimgifffiai her
assertion of nonexertional limitations. Moreover, Plaintiff has not shown that thrateepa
litigation pending- that indirectly involved Plaintiff’'s counsel — influenced the ALJ’s decision in
this case. Moreover, even assumanguendathat the ALJ was biased, there is substantia
evidence of record supporting the ALJ’s decisasrto the issues raised by Plaintiére
Accordingly, the Court declines to remand this case based on Plaintiff’screnttyy supported
allegations of bias.

Conclusion

Upon consideration of the submissions of the parties and the administrative record, the
Court finds that the decision of the ALJ is supported by substantial evidence and decided upon
proper legal standards.

IT IS HEREBY ORDERED:

The decision of the Commissioner is herd®FIRMED pursuant to sentence four of 42
U.S.C. 8§ 405(g). The Clerk of Court is directed to enter judgment accordingly, ter@mat

pending motions and deadlines, and close the case.
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L

MAC R. MCCO
UNITED STATES MAGISTRATE JUDGE

DONE AND ORDERED in Fort Myers, Florida ofrebruary7, 2017.
Copies furnished to:

Counsel of Record
Unrepresented Parties
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