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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

SUSAN EACHUS, o/b/o Barry Ken
Thompson (deceased),

Plaintiff,
V. Case No: 2:16<v-402+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

Before theCourt is the Complaint (Doc. 1) filed on May 25, 2016. Counsel for the
original Plaintiff Barry Kevin Thompson filed a Suggestion of Death and a Motion for
Substitution of Parties (Doc. 23) on May 30, 2017. The Court allthestequested
substitution. $eeDoc. 24). For purposes of this Opinion and Ortlex,Court will refer to
Susan Eachus as “Plaintiff” and Bakgvin Thompson as “Claimant.”

Plaintiff seeks judicial review of the final decision of the Commissioner of th@lSoc
Security Adninistration (“SSA”) denying a claim for disability and disability insuraneedjits.
Even though thearties failed to address the issue of whether all of the claims in this action
survive the death of Mr. Thompson, the Court must consider whether all ohittms chised
survive Mr. Thompson’s deatlSeeFed. R. Civ. P. 25. The Court finds thatl@m for

disability insurance benefits survives the death of the claingedt-owler v. AstrueNo. 809-

1 Susan Eachus is the sister of Barry Kevin Thomps8ee§oc. 23-2 at 1).
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CV-1368T-27MAP, 2010 WL 454765, at *1 (M.D. Fla. Feb. 9, 2010). Thus, Plaintiff may
proceed on her claim for disability insurance benefits.

Plaintiff also assesta claim under supplemental security incom@eeDoc. 19 at 1).
Pursuant to 42 U.S.C. § 1383(b)(1)(A), generally a claimant’s claim for suppti@msecurity
income extinguishes upon a claimant’s de&@kealso20 C.F.R. § 416.542(b)(1#) (no
benefits under supplemental security income may be paid to an estate of a deaegaset cl
unless to a surviving eligible spouse or eligible parent of a disabled or blind dhilthjs case,
the Court finds that Plaintiff's claim for supplemental security income doesinave Mr.
Thompson’s death. Thus, the only remaining claim retatgdicial review of the
Commissioner’s decision as to disabikyd disability insurance benefits.

The Commissioner filed the Transcript of the proceedings (hereinaftaeceteras “Tr.”
followed by the appropriate page number), and the parties filed legal memorandpart f
their positions. For the reasons set forth herein, the decision of the Commissioner is
AFFIRMED pursuant to 8 205(g) of the Social Security Act, 42 U.S.C. 8§ 405(qg).

l. Social Security Act Eligibility, the ALJ Decision, and Standard of Review

A Eligibility

The law defines disability as the inability to do any substantial gainful adbiyitgason
of any medically determinable psigal or mental impairment thean be expeted to result in
death or that has lasted or can be expected to last for a continuous period of not lessduban tw
months. 42 U.S.C. 88 416(i), 423(d)(1)(A), 13@2¢3)(A); 20 C.F.R. §804.1505, 416.905.
The impairment must be severe, nmakthe claimant unable to do his previous work or any other
substantial gainful activity thagxists in the national economy. 42 U.S.C. 88 423(d)(2),

1382c¢a)(3)B); 20 C.F.R. 88 404.1505 - 404.1511, 416.905 - 416.911. Plaintiff bears the



burden of persuasion througtegfour, while the burden shifts to the Commissioaestep five
Bowen v. Yuckerd82 U.S. 137, 146 n.5 (1987).

B. Procedural History

On May 24, 2011, Claimant filed an application disability and for supplemental
security incomgasserting an onset dateAudigust 14, 2010 (Tr. at &, 82 238-49. Claimant’s
applications were denied initially on August 2, 2011, and on reconsideration on September 14,
2011. (d.at &1, 82, 103104). A hearing was held before Administrative Law Judge (“ALJ")
Larry J. Butler on September 16, 2018l. 4t 35-80). The ALJ issued an unfavorable decision
on August 19, 2014.1d. at13-26). The ALJ found Claimant not to be under a disaljiiity
August 14, 2010, throughe date of the decisionld( at 13).

On April 4, 2016, the Appeals Council denied Claimant’s request for reviewat (1-6).
Claimantfiled a Complaint (Do. 1) in the United States District Court on May 25, 201kis
case is ripe for review.

C. Summary of the ALJ’s Decision

An ALJ must follow a fivestep sequential evaluation process to determine if a claimant
has proven that he is disabldd@acker v. Comnn’of Soc. Se¢c542 F. App’x 890, 891 (11th Cir.
2013) (citingJones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must determine
whether the claimant: (1) is performing substantial gainful activity; (2) hagseesenpairment;

(3) has a seve impairment that meets or equals an impairment specifically listed in 20 C.F.R.

2 Unpublished opinions may be cited as persuasive on a particular point. The Court does not
rely on unpublished opinions as precedent. Citation to unpublished opinions on or after January
1, 2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



Part 404, Subpart P, Appendix 1; (4) can perform his past relevant work; and (5) can perform
other work of the sort found in the national economillips v. Barnhart 357 F.3d 1232, 1237-
40 (11th Cir. 2004). The claimant has the burden of proof through step four and then the burden
shifts to the Commissioner at step fiddinesSharp v. Comm’r of Soc. Se611 F. App’x 913,
915 n.2 (11th Cir. 2013).

The ALJ found that Claimant met the insured status requirements through De&ambe
2013. (Tr. at 15). At step one of the sequential evaluation, the ALJ found that Claimant had not
engaged in substantial gainful activity since August 14, 201@&lléged onset dateld(). At
step two, the ALJ found that Claimant suffered fromfdti®@wing severe impairments:

degenerative disc disease of limmbar spine status post fusion surgery; status post

remote cervical fusion in 1998joracic degenerative disease; and isoladezlises

possibly related to alcohol abuse (20 CFR 88 404.1520(c) and 416.920(c)).
(Id.). At step three, the ALJ determined that Claimant did not have an impairment or
combination of impairments that meets or medically equals the severity of treelisted
impairments in 20 C.F.R. Part 404, subpt. P, app. 1 (20 C.F.R. 88 404.1520(d), 404.1525,
404.1526, 416.920(d), 416.925 and 416.926). (Tr. at 18). At step four, the ALJ determined that
Claimant has the residual functional capacity (“RFC”) to perform a wide rarggbivork as
follows:

the claimant can lift and carry, and push and pull, 20 pounds occasionally and 10

pounds frequently. The claimant can sit for 6 hours, and can stand and/or walk for

6 hours, over the course of an 8-hour workday. d&ienant can frequently climb

ramps and stairs but can never climb ladders, ropes and scaffolds. The claimant

can frequently stoop, kneel, crouch and crawl. The claimant must avoid

concentrated exposure to vibration, and even moderate exposure te Isazards

machinery and heights. The claimant has no manipulative, visual or

communicative limitations, and no mental jaated limitations.

(Id.). The ALJ determined that Claimant was not capable of performing his mastrelvork

as amluminum/metafabricator and installer.Id. at 24). After considering Claimant’s age,



education, work experience, and RFC, the ALJ found that there are jobs that egisificasit
numbers in th@ational economy that Claimag@n perform. Ifl.). The ALJ concluded that
Claimantwas not under a disability from August 14, 2010, through the date of the decision. (
at 25.

D. Standard of Review

The scope of this Court’s review is limited to determining whether the ALJ appéed t
correct legal standarticRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideRezhardson v. Peralegl02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8405(g). Substantial evidence is more than a sgciatjltag evidence
must do more than merely create a suspicion of the existence of a fact, angcfudstsuch
relevant evidence as a reasonable person would accept as adequppotbthe conclusion.
Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1996itihg Walden v. Schweike672 F.2d 835,
838 (11th Cir. 1982)Richardson402 U.S. at 401).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer would have reached a contrary raesdilhder of fact, and
even if the reviewer finds théthe evidence preponderates agditis¢ Commissioner’s
decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 199grnes v. Sullivam32
F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking
into account evidence favorable as well as vnmfable to the decisiorf-oote 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (court must scrutinize the entire

record to determine reasonableness of factual findings).



I. Analysis

On appeal, Plaintiff raises three (3) issues. As stated by Plaintiff, ey a

1) The ALJ committed reversible error by failing to provide a legally sufficient
basis for rejecting the opinions of [Claimant’s] treafpagn physicians, in
violation of SSR 96-2p; 20 C.F.R. 88 404.1527(d), 416.927(d).

2) The ALJ committed harmful error when he fouf@aimant’s] mental
impairment was nosevere and tial within the meaning of 20 C.F.R. 88
404.1521(a), 416.921(a).

3) There is sufficient evidence of bias, or at a minimum the appearance of
compromiseddecisionmaking, on the part of ALJ Butler, to warrant
remand, disqualification, and essignment to a different ALJ.

(Doc. 19 at 8, 12, 14). The Court will address each issue in turn.

A. Weight of Treating Physicians’ Opinions

Plaintiff argues that the ALJ erred in affording little weight to the opinion ofréeting
psychiatrist from Lee Mntal Health Center and the opinionvlimir A. Micovic, M.D.,
Claimants painmanagement physicianld(at 811). The Commissioner responds that the ALJ
properly evaluated these treating physicians’ opinwimsnaffording them little weight. (Doc.
21 at 9-15).

“The Secretary must specify what weight is given to a treating @hys opinion and
any reaen for giving it no weight, and failure to do so is reversible errtddcGregor v.
Bowen 786 F.2d 1050, 1053 (11th Cir. 1986) (citation omitted). The Eleventh Circuit has held
that whenever a physician offers a statement reflecting judgments aboatuheand severity
of a claimant’s impairments, including symptoms, diagnosis, and prognosighetwdaimant
can still do despite his or her impairments, and the claimant’'s phgsidanental restrictions,

the statement is an opinion requiring the Ad.$tate with particularity the weight given to it

and the reasons therefdinschel v. Comm’r of So8ec, 631 F3d 1176, 1178-79 (11th Cir.



2011). Without such a statement, “it is impossible for a reviewing court to detesnatieer
the ultimate deision on the merits of the claim is rational and supported by substantial
evidence.”Id. (citing Cowart v. Shweikeg62 F.2d 731, 735 (11th Cir. 1981)).

The opinions of treating physicians are entitled to substantial or consalerailght
unless good cause is shown to the contr&tyllips v. Barnhart357 F.3d 1232, 1240 (11th
Cir. 2004). The Eleventh Circuit concluded that good cause exists when: {iExqtirey
physician’s opinion was not bolstered by the evidenceh@gvidence supported antrary
finding; or (3)thetreating physician’s opinion was conclusory or inconsistent with the doctor’s
own medical recordsld.

The Court willaddress the weight affordéae medical records from Lee Mental Health
Center and Dr. Micovic in turn.

1. Treating Psychiatrists atLee Mental Health Center

Plaintiff claims that the ALJ erred in affording little weight to the opinions of treating
psychiatrists from Lee Mental Health Center. (Doc. 19 aGgcifically, Plaintiff asserts that
the ALJ did not afford appropriate weight to a Questionnaire as to Mental ReSichational
Capacity completed on August 1, 2013 by a Lee Mental Hphltkician, assessing Claimant
with marked to extreme limitations in many functional areas that would preclude etiortya
(Id.; Tr. at 953-56). The Commissioner argues that the ALJ considered the recordsé
Mental Health Center, including the Questionnaire, and supported his decision toittliéord |
weight to the psychiatric opinion. (Doc. 21 at 10-11).

a. Treatment Records and Opiniondrom Lee Mental Health

Thefollowing is a summary ahe records that Plaintiff cites from Lee Mental Health

Center dating back to July 2011, as well as other later records. (Doc. 19 at 9; Tr. at 527, 529)



Claimantwent to LeeMental Health Center on July 6, 2011. (@r528-29). Rosario C. Alcera,
M.D. found Claimanto be wellgroomed; alert and oriented in all spheres; cooperative; normal
in behavior and speech; euthymic; full and appropriate in affect; geatel in tought process;
without suicidal or homicidal ideations; afadr in insight and judgment.ld. at 528). Dr.
Alcera precribed medication for ClaimanOn July 18, 201, Dr. Alcera treated Claimant
again. [d. at 326). Dr. Alcera found Claimant to b&ee and oriented in all spheres;
cooperative; psychomotor retardation; slow speech; anxious; goal directed; havingjde er
homicidal ideations; and fairsight and judgment.ld.). Again, Dr. Atera presribed
medications for Claimant(ld. at527).

Plaintiff next cites tavisit to Lee Mental Health on May 29, 2012. (Doc. 19 at 9; Tr. at
727). At this visit, Amanda Camara, M.D. found Claimant to have a fund of knowledge;
judgment and insight to be good; thoughts coherent, logical and goal directed; no suicidal
homicidal thoughts; mood euthymic; oriented in all spheres; speech and psychomotor to be
normal; and his perceived progress toward symptoms control to be better. (Tr. at 7@8-29).
October 18, 2012, Claimasaw Normal Kruedelbdx; Ph.D. for a therapy sessioDr.
Kruedelbach found Claimant somewhat improved. gt 768). On November 7, 2012,
Claimantreturned to Lee Mental Health Center and saw Michael Whitmdd, Md. at 765-
67). Dr. Whitman found Claimamtell-groomed, having a fund of knowledge, judgment and
insight to be good; thoughts coherent, logical and goal directed; no suicidal ordemici
thoughts; mood depressed; speech and psychomotor normaisgetceivegrogress toward
symptom cotrol better. [d. at 764-66).

Plaintiff next cites to the records from July 8, 2013. (Doc. 19 at 9). On this visit,

Claimantsaw Marc Weinbaum, M.D(Tr. at 940). Dr. Weinbaumdnd Claimanggroomed,;



impaired short term memory; impaired long term memiglgas of hopelessness; fund of
knowledge; judgment and insight fair; thoughts coherent, logical and goakditadt senses
movement in the peahery of Claimans visian, but never actually sees anything; slecand
homiade ideation with thoughts of killing his sister and brotimelaw; depressed, constricted,
anddespairing; angry; ideas of worthlessnesgnted in all sheres; normal speb¢
psychomotor to be restlessness; and his perceived progress toward symptomvesntrol
worsening. (Tr. at 9388).

On August 1, 2013, a physician completed a Questionnaire as to Mental Residual
Functional Capacity. Iq. at 953-56) The physician fond Claimant to have extreme or
marked limitations in all areas with the exception of ability to maintain personarapge and
hygienewhere the doctor found Claimatathave moderate limitationsld( at 953-55). Further,
the physician found Claimant’s conditisrould deteriorate if Claimantas placd under stress.
(Id. at 956).

b. ALJ’s Decision as to Lee Mental Health Physicians

In the decision, the ALJ discussed the records from Claisamghtal health treatment.
(Id.at 1617). The ALJ noted that Claimant had sporadic treatment at lee¢alMHealth Center.
(Id.). The ALJ noted that some symptoms were present but not consist throughout the records,
such as psychomotor retardation and slow speddl). The ALJ nted that on October 2, 2012,
Claimanthad no psychological symptomdd.f. The ALJ found that Claimant’s records show
that his depression was better; no suicidal ideasnal mood, memory, and affect; coherent and

logical thoughts; and good insight and judgmeid.).( The ALJ noted that Claimant was

3 The physician’s signataris illegible. (Tr. at 956).



depressed, but had no more serious symptoldg. Eurther, the ALJ noted that Claimant took
care of his mother who suffered from demential.) (

The ALJthen discussed the more concerning findings in the July 8, 2013 redakjls. (
The ALJ noted that Claimant had impaired memory, ideas of hopelessnésssense of
movement in the periphery of his visiorld.J. The ALJ furthenoted that Claimant had
thoughts of killing his sister, brothar-law, and his wife, further noting that Claimant was
depressed, with a constricted mood and affddt). (The ALJ also noted that Claimant had
ideas of worthlessness and despdiul.).( After reviewing tlese records, the ALJ stdte

[d]espite theseather frightening revelations, Dr. Weinbaum indicated that the

claimant had no signs of psychosis and that he was not an immediate danger to self

or others, but was ‘promising to kill his sister, if he ends up destitute.’ Thus

on [the] one date the claimant had a very serious exacerbation of symptoms

including threats to kill family members; he was deemed not to be an immediate

threat to himself o[r] others however (low sk
(Id.). The ALJ found that the balance of the mental haadthtment records showed limited
symptoms and concluded that Claimant has asemere mental impairment when he is
compliant with medication and treatmenkd.).

The ALJ then compared the treatment records to the findings in the Questioartaire a
Mental Residual Functional Capacityld.j. The ALJ concluded that the treatment records “in
no way support” the findings in the Questionnaire and, thus, gave this opinion little weight.
(Id.). The ALJ further found that the physician placed checkmarks on a pre-printedridmgyfi
that Claimanthad extreme or marked limitations in many areas without citing to objective
evidence to support these finding&d. @t 1617). The ALJ also noted that the hamdtten
portion of the Questionnaire indicatedttiidaimant had too much stress in his life, but this

additional comment is insufficient to support the “wholesale extreme and markedidingsitiz

every single area other than [the] ability to maintain personal appearance areydd. at

10



17). TheALJ also reasoned that it is hardly imaginable that a person with these extreme
limitations would be able to care for an ill parent.)( Further, the ALJ determined that “one
would expect” a person with these limitations to have more than a handfsiteffor
counseling and medication and also noted that Claimant had no hospitalizations for &is ment
impairments. I¢.).
C. Analysis

Upon careful consideration tie treatment recordthe opinions of the treating mental
health professional as well tee ALJ’s analysis of these records in the decision, the Court finds
the ALJ’s decision is supported by substantial evidence. In this case, the Aduigtiigr
considered the records from the mental health providers and summarized thegsfingi. at
16-17). Further, the ALJ articulated good reasons wéhgfforded little weight to the
Questionnaire as to Mental Residual Functional Capadudy). (First, the ALJ noted that even
when Claimant’s treatment records showed “rather frightening revedagaoh as Claimant
having thoughts of harming others, Dr. Weinbaum found that Claimant showed no signs of
psychosis and was not in immediate danger to himself or otHdrsat {6). Second, the ALJ
properly noted that Questinaire indicated that Claimalm&d extreme or marked limitations in
almost all areas, yet the objective treatment recadisat support these extreme limitations.
(Id.). The physician completing the Questionnaire failed to cite to treatmemtissio support
these extrembmitations and Plaintiff also failed to cite to treatment records that supported these
extreme limitations. The ALJ’s determination that the treating piaystopinions were not
bolstered by the evidence and weoaclusory or inconsistent with the aat treatment notes is
supported by substantial evidence. Thus, the Court finds that good cause existd thaffor

treatingmental health professionals’ opinions little weight. The Calsdfinds that the ALJ did

11



not err in affording little weight tthe opinions of the treag mental health providers from Lee
Mental Health.
2. Weight Afforded Dr. Micovic’s Opinion

Plaintiff argues that the ALJ erred in affordipgrtions ofDr. Micovic’s opinion little
weight. (Doc. 19 at 10)Specifically, Plaintiffclaims that the ALJ erred in failing to adopt the
physical limitations found by Dr. Micovic in a Physical Capacitgg®ssment.ld.). The
Commissioner contends that the ALJ properly afforded portions of Dr. Micovic’s opittlen li
weight. (Doc. 21 at 14).

Plaintiff asserts that Claimant regularly saw Dr. Micovic from Eaby 2011 through
2013. (Doc. 19 at 11). In addition, Plaintiff states that Claimant underwent two major spinal
surgeries, a lumbar fusion, and cervical anterior cervical discectomy durirgehent period.
(Id.). Without citation to objective medical evidence, Plaintiff claims that these presedu
provide support for Dr. Micovic’s opinion and are not negated by the fact that a few of
Claimant’s physical examinations were unremarkalie). (The Commissioner claims that
Plaintiff attemptdo reweigh the evidence and the fact Plaintiff disagrees with the ALisalec
does not mean that the decision is unsupported by substantial evidence. (Doc. 21 at 15).

a. Dr. Micovic’s Opinion

On August 2, 2013, Dr. Micovic completed a Physical Capacity Evaluation. (Tr. at 958-
59). Dr. Micovic determined that Claimant was capable of the following: (1Y@klalk one
hour at a time in an 8-hour workday and walk a total of two hours throughout the day; (®) able t
sit for two hours at a time in anl®ur workday and sit for six hours total throughout the day; (3)
can lift 12-:20 pounds occasionally; (4) can use hands for simple grasping, pushing, and pulling,

and can use feet for repetitiveowements; (5) is unable to bend, squat or crawl, but is able to

12



climb occasionally; and (6) is able to reach over shoulder lelee). Dr. Micovic opined that
these limitations were effective as of September 15, 20@8at(959). Dr. Micovic also added
a handwritten note thatdr more precise limitatiofpg patient mayneed]afunctional capacity
tesf].” (Id.).

b. ALJ’s Decision as to Dr. Micovic

The ALJ afforded little weight tportions of Dr. Micovic’s Physical Capacity Evaluation.
(Id. at 21). The ALJ noted that Dr. Micovic indicated in his remarks that for a moreeprecis
description of Claimant’s limitations, a functional capacity examinationavoelrequired. I4.).
The ALJ also noted that the pre-printed form required Dr. Mictwveheck boxes and these
checkmarks as to Claimant’s alleged limitatiorese not well supported by the evidence of
record, including theontraryfindings of full motor strength, intact sensation, normal reflexes,
and good results from prior surgeriesd.); Further, Dr. Micovic opined that these limitations
existed as of September 15, 2008, yet there no treatment records from that time period to
document these alleged limitationsd.).

Moreover, the ALJ did not discount Dr. Micovic’s opinion entirelid.)( The ALJ gave
significant weight to Dr. Micovic’s opinion that Claimant had no limitations on theotibis
feet for repetitive movemesithad the ability to reach above the shouldadt;no limitatiors as
to grasping, pushing or pulling, or fine manipulation; and was able to lift 11-20 pounds
occasionally. I1¢.).

C. Analysis

Upon consideration dhe treatment recordthe opinion of Dr. Micovicandthe ALJ’s

analysis of these records in the decistbie Court finds the ALJ’s decision is supported by

substantial evidence. In this case, the ALJ thoroughly considered Dr. Mic@gdoisls and

13



summarized their findings.Id. at 1921). Further, the ALJ articulated good reasons why he
afforded little weight tgortions of Dr. Micovic’s opinion. I{. at 21). First, the ALJ noted that
Dr. Micovic’s handwritten comments indicated that further testing would be ajpepy
determine Claimant’s precise functionindd.). Second, the ALJ noted that Dr. Micovic
checkedboxes on a prerintedform, but did not support these findings wieierenceso
medical evidence in the recordd.j. Third, the ALJ cited to medical records that do not
support the limitations found by Dr. Micovicld(). Fourth, the ALJ noted that Dr. Micovic
opined hat these limitations were said to exist since September 2008 Iondical records
from that time period were cited support that opinion.Id.). Finally, even though the ALJ did
not agree with some findings of Dr. Micovic, the ALJ did adopt the findings that he detdrm
were supported by the recordd.j. Substantial evidence supportetALJ’s determination that
portions of Dr. Micovic’s opinion was not supporteyg evidencef record Thus, the Court
finds that good cause exists to afford portions of Dr. Micovic’s opiliithe weight. The Court
finds that the ALJ did not err in affording little weightgortions of Dr. Micovic’s opinion.

B. Consideration of Severity oflmpairments

Plaintiff argues that the ALJ erred in failing to find Clamtia mental impairments
severe at step two of the sequential evaluation. (Doc. 19 at 12). The Commissiom&lsconte
that the substantial evidence suppdnsALJ’s decision that Claimant’s mental impairments
were not severe. (Doc. 21 aBh

At step two of the sequential evaluation, the severity of a claimants impairments is
analyzed. At this step, “[a]n impairment is not severe only if the abnormeastyslight and its
effect so minimal that it would clearly not be expected to interfere witmtheidual’s ability

to work, irrespective of age, education or work experientécDaniel v. Bowen800 F.2d

14



1026, 1031 (11th Cir. 1986). A severe impairment must bring about at least more than a
minimal reduction in a claimant’s ability to work and miasit continuously for at least twelve
months. See20 C.F.R. 88 404.1505(aJ.hisinquiry “acts as a filter” so that insubstantial
impairments will not be given much weightamison v. Bower814 F.2d 585, 588 (11th Cir.
1987). While the standard for severity is low, the severity of an impairment “muostdsured
in terms of its effect upon ability to work, and not simply in terms of deviation from purely
medical standards of bodily perfection or normaliticCruter v. Bowr, 791 F.2d 1544,
1547 (11th Cir. 1986).

In the Eleventh Circuit, “[n]othing requires that the ALJ must identify, attstepall
of the impairments that should be considered sevétedtly v. Comm’r of Soc. Se882 F.
App’x 823, 825 (11th Cir. 2010)Rather, the ALJ is required to consider a claimant’s
impairments in combination, whether severe or mat.

A severe impairment is an impairment or combination thereof that significantly

limits the claimant’s physical or mental abilitydo basic worlactivities. .. .The

determination of whether the claimant suffers from a severe impairment acts as

filter. Jamison v. Bower814 F.2d 585, 588 (11th Cir. 1987hus, while a claim

is denied if the claimant does not suffer from a severe impairitientinding of

any severe impairment, regardless of whether it qualifies as a disabilégudisr

from a single impairment or combination thereof, is sufficient to satisfyeitens

step of the SSA’s sequential analydid. Nonetheless, beyond the second step, the

ALJ must consider the entirety of the claimant’s limitations, regardless of @heth

they are individually disabling.
Griffin v. Comm’r of Soc. Se®60 F. App’x 837, 841-42 (11th Cir. 2014) (internal citations
omitted). If any impairmerdr combination of impairments qualifies as “severe,” step two is
satisfied and the claim advances to step thé@&my v. Comm’r of Soc. Se&50 F. App’x 850,
852 (11th Cir. 2013) (citingamison 814 F.2dat 588).

In this case, the ALJ fourat step tw that Claimant had the severe impairments of

degenerative disc disease of the lumbar spine status post fusion surgery; statmaies

15



cervical fusion in 1996; thoracic degenerative disease; and isolated seizuilely pelssed to
alcohol abuse. (Tr. at 15). Thus, even if the ALJ erred in finding that Claimamttalme
impairmens werenotseverethe ALJ satisfied the step two analysis by finding other
impairments severeSeeGriffin, 560 F. App’x at 841-42. Therefore, any error is harmless as
long as the ALJ considered Claimant’s severe impairments in combination with taiman
severe impairmentsincluding his alleged mental impairmentd.

In the decision,lte ALJ considered Claimant’s mental impairmeattghe third step of
the evaluaon by finding that Claimandid not have an impairment, combination of
impairmentsthat met or medically equaled the severity of one of the listed impairmentst (Tr.
18). Further, when determirg Claimans RFC, the ALJ stated thae consideredll of
Claimant’'s symptomthat can reasonably be accepted as consistent with the objective medical
evidence and other evidence of recordl.)seeGriffin, 560 F. App’x at 842 (citindones v.

Dep't of Health & Human Servs941 F.2d 1529, 1533 (11thrC1991) (noting a simple
expression of the ALJ’s consideration of the combination of impairments consatsidcient
statement of such findings)n addition to that statement, the ALJ also considered the medical
records of evidence relating to @f@ant's mental health. (Tr. at 488, 19).

The Court finds that even if the ALJ should have found Claimaméntal impairments
severe, the ALJ fulfilled his respsibility to consider Claimant’'s mental impairments in the
remaining steps of his disabilignalysis. SeeGriffin, 560 F. App’x at 842Here, the ALJ
considered Claimant’s severe and non-severe impairments in combination. fEhéhef@Court
finds that even if the ALJ erred in his severity finding, the emas harmless because the ALJ

found other severe impairments and considered all of Claisnampairments in combination.
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Plaintiff also claims that the ALJ erred iling to consider work limitations associated
with his mental impairments and this constitutes harmful error. (Doc.1®.aPlaintiff fails to
set forth any work limitations associated with Claimant’s mental impairmeiat$. Further,
Plaintiff fails to cite to any evidence of record that substantiates that Clainthwola
limitations due to his alleged mental inmpaents. The Eleventh Circuit has consistently held
that “the claimant bears the burden of proving that [he] is disabled, and consegbehty, [
responsible for producing evidence in support of [his] claifilison v. Barnhart 355 F.3d
1272, 1276 (11th Cir. 2003). In this case, Plaintiff failed to produce evidence showing that
Claimant’'smental impairments caused work limitations.

The Court finds that even if the ALJ erred in failing to find Claimant’s mental
impairments severe at step two of thgusmntial evaluation, the error was harmless because the
ALJ considered all of Claimant’s impairments, whether severe esaeere in determining
Claimant’'s RFC.

C. Whether the ALJ Was Biased

The final issue raised by Plaintiff concerns the claim that thewsslbiased against
Claimant and Claimant’s counsel. (Doc. 19 af14- Plaintiff claims that the ALJ has a “well
established pattern of reversible error in cases where he ignored mentahengain order to
avoid obtaining vocational expert testinydh (Id. at 14). Plaintiff also claims that the ALJ
included inappropriate correspondence between himself and another attorney ilaaadunre
matter in the administrative recordd.(at 15). Plaintiff further contends that the ALJ is
“embroiled in aconflict with Plaintiff’'s Counsel such that he is not capable of adjudicating

Plaintiff's Counsel’'s cases in an impartial mannetd.)( In addition, Plaintiff claims that the
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ALJ is involved in litigation and disciplinary actions by the Commission&oafal Security.
(Id. at 17).

The Commissioner argues that Plaintiff failed to rebut the presumption that thetatlJ a
honestly and with integrity in this action. (Doc. 21 at 16). The Commissioner furjuesahat
the ALJ was not required to olrtaa vocational expert and his failure to obtainocational
expert does not evidence bia#d. @t 17).

On this point, the Court notes that the “impartiality of the ALJ is integral to the irptegrit
of the system.”Hinson v. ColvinNo. 2:14ev-222+FtM-DNF, 2014 WL 6769341, at *3 (M.D.
Fla. Dec. 1, 2014) (quotindiles v. Chater84 F.3d 1397, 1401 (11th Cir. 1996)). Nevertheless,
courts “start from the presumption that administrative adjudicators, suchJasafé_unbiased.”
Id. (citing McClure, 456 US. at 19596)). “[A] claimant challenging this presumption carries
the burden of proving otherwiseS3trople v. ColvinNo. 3:13ev-1518-J-34MCR, 2015 WL
1470866, at *7 (M.D. Fla. Mar. 31, 2015).

In this instance, the Court finds that Plaintiff has not provided sufficient evidence to
demonstrate that ¢hALJ was biased as to Claimant’s casei®cbunsel. There is insufficient
evidence to support Plaintiff's assertion that the ALJ was biased against i@l&miais
assertion of mental impairments or failing to obtain a vocational expert. Moreovelaintiff
has not shown that the separate litigation pendithgtindirectly involved Plaintiff’'s counsel
influenced the ALJ’s decision in this case. Furtkgen assumingrguendahat the ALJ was
biased, there is substantial evidence of retlmatsupportshe ALJ’s decisioras to the issues
raised by Plaintiff here Accordingly, the Court declines to remand this case based on Plaintiff's

insufficiently supported allegations of bias.
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II. Conclusion

Upon consideration of the submissions of the parties and the administrative record, the
Court finds that the decision of the ALJ is supported by substantial evidence and decided upon
proper legal standards.

IT IS HEREBY ORDERED:

The decision of the Commissioner is herd®FIRMED pursuant to sentence four of 42
U.S.C. 8§ 405(g). The Clerk of Court is directed to enter judgment accordingly, ter@mat
pending motions and deadlines, and close the case.

DONE AND ORDERED in Fort Myers, Florida oseptember 52017.

Yl

MAC R. MCCO
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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