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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
KIZZIE JAMES,
Plaintiff,
V. Case No: 2:16<cv-436+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

This cause is before the Court on PlairfifZzie Levone JamesComplaint (Doc. 1)
filed on July 21, 2016. Plaintiff seeks judicial review of the final decision of the Cssioner
of the Social Security Administration (“SSA”) denying her claim for agakof disability,
disability insurance benefits, and supplemental security income. The Comnrisiésohthe
Transcript of the proceedings (hereinafter referred to as “Tr.” fotldwethe appropriate page
number), and the parties filed legal memoranda in support of their positions. Fostresraa
out herein, the decision of the Commissionekk&IRMED pursuant to 8 205(g) of the Social
Security Act, 42 U.S.C. § 405(g).

l. Social Security Act Eligibility, Procedural History, the ALJ's Decision, and
Standard of Review

A Eligibility
The law defines disability as the inability to do any substantial gainful adhyitgason
of any medically determinable physical or mental impairment that can be expetsditan
death or that has lasted or can be expected to last for a continuous period of not lesduban tw

months. 42 U.S.C. 88 416(i), 423(d)(1)(A), 1382c(a)(3)(A); 20 C.F.R. §8§ 404.1505, 416.905.
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The impairment must be severe, making the claimant unable to do her previous work, or any
other substantial gainful activity thatists in the national economy. 42 U.S.C. 88 423(d)(2),
1382c¢(a)(3); 20 C.F.R. §§ 404.1505 - 404.1511, 416.905 - 416.911.

B. Procedural History

OnAugust 14, 2012, Plaintiff filed an application for a period of disability, disability
insurance benefits, andgalemental security income benefitdeging an onset date of August 1,
2011. (Tr. at180, 187). Plaintiff later amended her alleged onset date to August 1, (2013t
31). Plaintiff's claims were denied initially on September 10, 2002 at 7980), and on
recongderation on October 25, 201(;r. at100-10). Plaintiff sought review of her application
and requested a hearingfbrean Administrative Law Judge (“ALJ”). (Tr. at 131A hearing
was held before ALJ Gregory M. Hanwei February 2, 2015. (Tr. at 32). ALJ Hamelssued
an unfavorable decision on February 26, 2015. (Tr. af 9R7e ALJ found Plaintiff not to be
under a disability from August 1, 2012, through the date of the decision. (T}). at 21

On May 5, 2016, the Appeals Council denied Plaintiff's request for review. (Tr.)at 1-6
On June 6, 2016, Plaintiff filed a Complaint in this Court. (Doc.Ogfendant filed an Answer
(Doc. 10) and the Transcript (Doc.)ldn Septembef 2, 2016 The parties filed mmoranda in
support. $eeDocs.15-16). The parties consented to proceed before a United States Magistrate
Judge for all proceedingsSé€eDoc. 14). This case is ripe for review.

C. Summary of the ALJ’s Decision

An ALJ must follow a fivestep sequential evaluation process to determine if a claimant

has proven that she is disabld®acker v. Comm’r of Soc. Sgb42 F. App’x 890, 891 (11th Cir.



2013) (citingJones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must determine
whether the claimant: (1) is performing substantial gainful activity; (2) hagsgesenpairment;
(3) has a severe impairment that meets or equals an impairment specifically |Xed.AR.
Part 404, Subpart P, Appendix 1; (s the residual functional capacity (“RFC”) to perform her
past relevant work; and (5) can perform other work of the sort found in the national economy.
Phillips v. Barnhart 357 F.3d 1232, 1237-40 (11th Cir. 2004). The claimant has the burden of
proof through step four and then the burden shifts to the Commissioner at steifieeSharp
v. Comm’r of Soc. Se®11 F. App’x 913, 915 n.2 (11th Cir. 2013).

The ALJ found that Plaintiff met the insed status requirements through September 30,
2014. (Tr. at 15). At step one of the sequential evaluation, the ALJ fourfelahstff hadnot
engaged in substantial gainful activity since August 1, 2012, the alleged onsegfldas 15).
At step two, the ALJ found that Plaintiff suffered from thedwaling severe impairments:
“degenerative joint disease of the knees and right ankle, degenerative eesedisthe lumbar
spine, and obesity.” (Tr. at 15). At step three, the ALJ determined that Piohtiot have an
impairment or combination ofripairments that meets or medically equals the severity of one of
the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 88§ 404.1520(d),
404.1525, 404.1526, 416.920(d), 416.925, and 416.926). (Tr. at 15). The ALJ specifically
considered Listings 1.02 and 1.04. (Tr. at 15-16).

Based on the evidence, the ALJ determined that Plaintiff had the residualrfiahctio

capacity (“RFC”) to perforntight work as defined in 20 C.F.R. 88 404.1567(b) and 416.967(b)

1 Unpublished opinions may be cited as persuasive on a particular point. The Court dogs not rel
on unpublished opinions as precedent. Citation to unpublished opinions on or after January 1,
2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



except Plaintiff €an only occasionally climb stairs, balance, stoop, kneel, crouch, or crawl; she
cannot climb ladders and similar devices; and she cannot work in hazardous envirgn(ents
at 19.

At step four, the ALJ determined that Plaintiff is capable of performing pasantle
work as a cashier and assembly worker. (Tr. at 20). The ALJ found that “[t]his warkodibe
require the performance of worklated activities precluded by the claimant’s residuatfional
capacity.” (Tr. at 20). Specificallthe ALJ noted that Plaintiff had past relevant work as a
cashier(DOT JobCode 211.462-014), fish clear(®OT Job Code 525.684-030), sandwich
maker (DOT Job Code 317.684-014), stocker (DOT Job Code 922.687-058), kitchen helper
(DOT Job Code 318.687-01@)d assembly work€éDOT Job Code 706.684-022(Tr. at 20)?
The ALJ noted that these jobs were described as light and medium in exdetreha(Tr. at
20). According tdestimony from avocational expertVE”), an individual withPlaintiff's RFC
“can carry out the functions of cashier and assembly wbrker. at 20)3 Pursuant to Social
Security Ruling (“SSR”) 08lp, the ALJ found the VE’s testimony to be consistent with the
information contained in thBictionary of Occupational Titles(Tr. at 20).

In comparingPlaintiffs RFCwith the physical andhental demandsf Plaintiff's past
relevantwork, the ALJ found that Plaintif6 able to perform it as actually agdnerally
performed. (Tr. at 20). Moreover, the ALJ noted th&tcause Plaintiftan carry out the

functions of her past relevant work, a finding of “not disabled” is reached withoutédeme

2“DOT” refers to theDictionary of Occupational Titles

3 Of note, however, the ALJ stated that “the assembly worker job may not have been done lon
enough to qualify asubstantial gainful activity, but assuming arg{gd], she would still be

able to do the cashier job and the vocational ex@esgikien other jobs that the claimant could
do. (Tr. at 20).



consider the final step in the sequential evaluation process. (Tr. at 20). rfRordhéne ALJ
stated thateven ifPlaintiff were able to do only sedentawprk, together withthe other
limitations found in the establish&FC, a finding of “not disabled” wouldtill be reached under
the medicalvocational guidelines(Tr. at 20).

Although the ALJ found at step four that Plaintiff could perform past relevart avat
was, therefore, not disablatie ALJ proceeded tmake alternative findings atep five. (Tr. at
20). At step five, after considering Plaintiff's age, education, work experiandeRFC, the
ALJ determined that there were jobs that exigtesignificant numbers in the national economy
that Plaintiff could have performed. (Tr. at 28pecifically, the ALJ noted théE’s testimony
that an individual with Plaintiff's age, education, work experience, and RFC would b able
perform the requements of representative aggations including:charge account clerk (DOT
Job Code 205.367-014) with 1,400 jobs in the regional economy and 58,000 natassaimply
positions (DOT Job Code 713.687-026) with 950 jobs in the regional economy and 78,000
nationally; and surveillance system monitor (DQ®b Code 379.367-010) with 300 jobs in the
regional economy and 4,500 nationdlly(Tr. at21). Each of these jobs has a Specific
Vocational Preparation Code of 2 and would be available to Plaintiffiesba were limited to
the performance of only routine and repetitive tasks dusetatal health symptomgqTr. at 21).
The ALJfound, however, that Plaintiff is heignificantly limited by any mental iliness or
diminished intellectual function. (Tr. at 21). Thus, the ALJ did not inclugdimitations in the
RFCassessmenmelated to mental healtl{(Tr. at 21).

Based on the testimony of the \&&dconsidering Plaintiff's age, education, work
experience, and RF; the ALJ found that Plaintiff “would beapable of making a successful

adjustment to other work that exists in significant numbers in the national ecdn@myat 21).



Thus, the ALJ determined that a finding of “not disabled” was appropriate. (Tr. at 21).
Accordingly, the ALJ found that Plaintiff was not under a disabiiiyn August 1, 2012,
through the date of the decision. (Tr. at 21).

D. Standard of Review

The scope of this Court’s review is limited to determining whether the ALJ appéed t
correct legal standartyJcRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideReghardson v. Peralegl02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8405(g). Substantial evidence is more than a scietjithg evidence
must do more than merely create a suspicion of tilsegice of a fact, and must include such
relevant evidence as a reasonable person would accept as adequate to support tleconclus
Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995) (citmélden v. Schweike672 F.2d 835,
838 (11th Cir. 1982)Richardson402 U.S. at 401).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer would have reached a contrary ra@sdilhder of fact, and
even if the reviewer finds that “the evidence preponderates against” the Camariss
decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 199grnes v. Sullivam932
F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking
into account evience favorable as well as unfavorable to the decidtoie 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (stating that the court must

scrutinize the entire record to determine reatteness of factual findings).



. Analysis
On appeal, Plaintiff raises three issues:
(1) The ALJ erred by failing to adequately consider Plaintiff’'s medicallyrdetable
impairment of obesity and failed to properly evaluate the impact of that mmndit
in assessing Plaintiff's work capacity, in violation of [SSR] 02-1p, 96-8p.
(2) The ALJ’'s assessment of Plaintiff's credibility is not supported bytaobal
evidence because the ALJ misconstrued the evidence of record and did not
articulate legally sufficient rationale for discrediting Plaintiffvimlation of 20
C.F.R. 88 404.1529(c), 416.929(c), and SSR 16-3p.
(3) The [RFQ assessment is not supported by substantial evidence because the ALJ
failed to account for Plaintiff's peripheral neuropathy/carpal tunnel symelrin
evaluating her work capacitin violation of 20 C.F.R. 88 404.1545(b), 416.945(b).
(Doc. 15 at 2). The Court will consider each issue in turn.

A. Plaintiff's Obesity

The Court first addresses Plaintiff's contention that the ALJ failed to considietifls
medically determinable ipairment of obesity and the impact of that condition in assessing
Plaintiff's work capacity. (Doc. 15 at 8). Plaintiff argues that, when viewedmbination with
the orthopedic impairments of her knees, left ankle, and backbpesity is a significant
contributing factor to her physical limitationdd.(at 9). Plaintiff argues that her medical
examinations reflect that she halsaaly mass indegreater than 40, and sometimes greater than
50, placing her obesity in the “extreme” rangkl.)( Plaintiff argues that she routinely has
difficulty walking, weight-bearing, and withctivitiesof daily living. (d. at 10).

Furthermore, Plaintiff contends that the medical evideficecord corroborates her
testimony that her obesity is a severe impairment in its own right and limits her fiahetility

to stand and walk.Id.). Plaintiff argues thatalthough the ALJ acknowledged her obesity at

step two and step three, the Alailéd to fully consider the impact berobesity in assessing her



RFC. (d.). Thus, Plaintiff argues that the ALJ’s findings related to her obesityoare
supported by substantial evidencéd. at 13.

Defendant responds that the ALJ propenaluated Plaintiff's obesity in accordance
with SSR 02-1p. §eeDoc. 16 at 6). Specifically, Defendant notes that the ALJ included
Plaintiff's obesity as a severe impairmantstep two. I(l. at 7). Moreover, Defendant contends
that the ALJ considerelaintiff's impairments singularly and in combination in evaluating
whether Plaintiff met a Listing(ld. (citing Tr. at 15)). In fact, Defendant notekat the ALJ
specifically referenced SSR 1% in making that finding. 1q4.). Defendanfurthernotes that the
ALJ stated that he “considered the effegftshe claimant’besity in reducing thelaimants
residual functional capacity pursuan{&5R]02-0lp[sic].” (Id. (citing Tr. at 16)). Moreover,
Defendant contends that evassumingarguendgthat “Plaintiff's obesity prohibited light
work, Plaintiff failed to prove that her obesity singularly or in combination whkrot
impairments precluded sedentary jobdd. &t 8). Thus, Defendant argues that the ALJ properly
considered Plaintiff's aobsity. See id).

In reviewing this issue, the Court notes that an ALJ must consider obesity as an
impairment when evaluating a claimant’s disabili§eeSSR 021p, 2000 WL 628049, at *1
(Sept. 12, 2000)While it is the ALJ’s responsibility to find #t obesity is a medically
determinable impairment, the burden is on Plaintiff to establish that her olessilts rin
functional limitations, and that she is disabled under the Social SecuritysAe20 C.F.R. §
404.1512a), (c) (2016)instructing claimant that the ALJ will consider “only impairment(s) you
say you have or about which we receive evidence” and “[yJou must provide medicalceviden
showing that you have an impairment(s) and how severe it is during the time ybatsgyu are

disabled”);see also Flynn v. Heckler68 F.2d 1273, 1274 (11th Cir. 198Bdting claimant



“bears the burden of demonstrating that the Secire®@egision . . . is not supported by
substantial evidente*

Here,it is clear thathe ALJ reviewed all of theelevantevidenceof recordregarding
Plaintiff's obesity, and considered her obesity in the context of her other heditarps. Hee
Tr. at 16). Specifically, as noted by Defendatite ALJ found Plaintiff's obesity to be a severe
impairment at step twand also considered her obesity at step three. (Tr. at 15). Morémver, t
ALJ specificallystated that he “considered the effects of the claimant’s obesity in redueing th
claimant’s|RFC] pursuant to SSR 02-1p.” (Tr. at 16). Based on his revienALJthen
determined that Plaintiff has the RFC to perform light wexkept that Plaintiffcan only
occasionally climb stairs, balance, stoop, kneel, crouch, or crawl; she cannotaddelsland
similar devices; and she cannot work in hazardous environments.” (T). afti&e is no
indication from the record th&aintiff's obesity was not properly considered in making these
findings.

Furthermore, though Plaintiff argues thathe ALJ erred in reviewing her obes{yoc.
15 at 12)Plaintiff has not shown what additional functional limitations result from her obesity
On this point, lhe Eleventh Circuit and other district courts within thrswit have found that an
ALJ doesnot commit reversible error in circumstances similar to this c8se, e.gCastel v.
Comm’r of Soc. Sec355 F. App’x 260, 264 (11th Cir. 200%jickers v. AstrueNo.
3:08CV78/MCR/EMT, 2009 WL 722273, at *14 (N.D. Fla. Mar. 18, 2008ram v. Astrue

No. 8:07CV-1591JDW-TBM, 2008 WL 2943287, at *6 (M.D. Fla. July 30, 2008).

4 The Court notes that these regulations were recently rev@s#Revisions to Rules Regarding
the Evaluation of Medical Evidence, 82 Fe@gib844-01 (Jan. 18, 2017).



In Casté v. Commissioner of Social Securitgr instancethe claimant argued that the
ALJ failed to consider her obesity in combination with other impairments and taikpecify
any functional limitations resulting from her severe impairment of obe38$.F. App’xat 264.
The Eleventh Circuit, however, found no erbeicause the “record reflect[etifat the ALJ
considered [the claimant’s] obesity[dnd “the ALJ made specific reference to SSR1@2n his
ruling.” Id. Thus, despite the ALJ determinititat obesity was a severe impairmengALJ
did not err because the medical evidence did not support “specific functionatitbmst
attributable to obesitySee id.

Similarly, in Vickersv. Astrugethe ALJ did notmention the claimant’s obesit2009 WL
722273, at *14. Nonetheless, the court fonocerrorin the ALJ's decision because the
claimant did not showie had anyimitationsrelated to his obesitySee id.

Further, iningram v. Astruethe claimant’s weight was noteepeatedly throughout the
record but the ALJ failed to mentiatie claimant’sobesity or taaddress it in accordance with

SSR 021p. 2008 WL 2943287, at *6. Nevertheless, this Court fourtidhkarrordid not

constitute grounds for reverdacausehe claimant had not identified any evidence suggesting

that his HFC was affected by his obesit$eeid.

Here, likeCaste| the record shows that the ALJ specifically considered Plagtiff’
obesty and, in fact, made specific referencesSteR 021p in his ruling. $ee€Tr. at 16). This
consideration was found to be sufficientOastel See355 F. App’x at 264. Moreover, like
Caste] while the ALJspecifically determined that obesity was a severe impaigr{ientat 15),
as explained belowhe medical evidence doast support “specific functional limitations”
attributable to obesitySee CasteB55 F. App’x at 264 Furthermoreas inVickersandingram,

Plaintiff has failed to show argdditional limitations resuhg from her obesitySee2009 WL

10



722273, at *142008 WL 2943287, at *6. Thus, the ALJ did not err in reviewing Plaintiff's
obesity.

In any eventthere is insufficient evidence of record to establish that Plaintiff had any
greater limitations that what were assigned by the ALJ in the RFC determin&taiad
differently, the Court finds substantial evidence supports the ALJ’'s determination of the
Plaintiff's RFC because the ALJ relied on objective medical evidence in the teconade that
determination. $eeTr. at 16). For instance, the ALJ cited evidence that Plaintiff's ambulation
difficulties did not rise to the level of a Listing becaulke did not require an assistive device to
ambulate and becauseere was no evidence of reduced leg strength. (Tr. at 16). The ALJ also
noted that Plaintiff reportedly felt much better and her examination improwecaft ankle
surgery. $eeTlr. at 16 (citing Tr. at 446)). In addition, the ALJ noted thdden Plaintiff was
able to walk, she had more independence with her daily activities. (Tr. at &g {aitiat 563)).
Moreover, as discussed in Part Il.Bfra, the ALJ properly evaluated Plaifits complaints of
pain and foundher statementsot to beentirely credible.Thus, Plaintiff's statements do not
establish greatdimitations Taking all of this together, the Court finds that the ALJ's RFC
determination is supported by substantiatiemceand that the ALJ did not err in considering
Plaintiff's obesity when determining Plaintiff's REQ hus, the ALJ’s decisiois affirmed on
this issue

B. Plaintiff's Credibility

Plaintiff’'s next contention is thdahe ALJ erred in assessing loeedibility. (Doc. 15 at
12). Plaintiff argues that the ALJ’s assessment “is unsupported by substantihce because
the ALJ misconstrued the evidence of record and did not articulate legalbjentffationale for

discrediting Plaintiff.” (d.).

11



Defendant disagrees, arguing that substantial evidence supports the Adidgdi
(Doc. 16 at 9).Defendant argues that the ALJ adequately explained why he found Phkintiff’
statements not to be entirely credibléd. at 1213).

As an initial matterPlaintiff argues that the ALJ violated SSR 3. (Doc. 15 at 2).
The Court notes that the ALJ’s decision, (Tr. at 9-27), was rendered on February 26ef20&5
SSR 163p was issuedSeeSSR 163p, 2016 WL 1119029 (effective date modified to March 28,
2016, 2016 WL 1237954).The Appeals Council’s denial, (Tr. at 1-6), however, was issued on
May 5, 2016, after SSR 18p became effectiven March 28, 2016.

The applicability of the SSR 16-3p could be impactful in some situations because SSR
16-3p dealsvith an ALJ’s credibility determination of a claimareeSSR 163p, 2016 WL
1119029, at *10. Specifically, SSR 16-3p supersedes SSR 96-7p and eliminates the use of the
term “credibility” from the ALJ’s analysis, and instead clarifies that “stthje symptom
evaluation” is not an examination of an individual’'s character or truthfulness in themanne
typically used during an adversarial court litigation. 2016 WL 1119029, at *10.

At this point, there is some question as to whether SSR 16-3p should apply retroactively.
See Wood v. BerryhjiNo. 4:15€V-1248-LSC, 2017 WL 1196951, at *8 (N.D. Ala. Mar. 31,
2017). The Eleventh Circuit has not determined, in a published opim@iier SSR 16-3p
should apply retroactivelySee Green v. Soc. Sec. Admin., ComNox. 16-16272, 2017 WL

3187048, at *4 (11th Cir. July 27, 2017) (declining to apply SSR 16-3p retroactively).

5> “Social Security Rulings are agency rulings published under the Commissiartedsity and
are binding on all components of the AdministratioKlawinski v. Comm’r of Soc. Se891 F.
App’x 772, 775 (11th Cir. 201@¥iting Sullivan v. Zebley493 U.S. 521, 531 n.9 (1990)). While
Social Security Rulings are not binding on the Cadrithey are nevertheless afforded “great
respect and deference, if the underlying statute is unclear and the legyisistiory offers no
guidance.”Id. (citing B. ex rel. B. v. Schweike$43 F.2d 1069, 1071 (5th Cir. 1981)).

12



Nonetheles, the Supreme Court has previously stated that “[r]etroactivity is not favored in the
law,” and administrative rules will not be construed to have retroactive effeads Congress
expressly empowers the agency to promulgate retroactive rules and thgé&aftree rule
explicitly requires retroactive appétion. Bowen v. Georgetown Unikosp, 488 U.S. 204, 208
(1988). Thus, based on the language fBowenand without any specific retroactive language
in SSR 16-3p, the Court is not convinced that SSR 16-3jeapglroactively. See id.

Notwithstanding the issue of whether SSR 16-3p should apply retroactively, the outcome
in this case would be the same. Specifically, while SSBpléliminates the term “credibility”
from the analysis and replaces it with “subjective symptom evalua®@R’ 16-3p does not
alter what the ALJ must consider in evaluating a claimant’s sympt&es.id. see also Woqd
2017 WL 1196951, at *8. In this instance, Plaintiff does not argue that the new language from
SSR 163p is dispositive. Instead, Plaintiffjues that the ALJ misapplied the criteria for
evaluating Plaintiff's subjective symptoms. As such, the Court finds that thaaetity of SSR
16-3p is immaterial tahe present case.

Turning to the ALJ’s credibility determination, the Court notes thatstablish disability
based on testimony of pain and other symptoms, a plaintiff must satisfy two prohgs of t
following three-part test: “(1) evidence of an underlying medical condition;2reithier (a)
objective medical evidence confirming theaety of the alleged pain; or (b) that the objectively
determined medical condition can reasonably be expected to give rise to the climied p
Wilson v. Barnhart284 F.3d 1219, 1225 (11th Cir. 2002) (citidglt v. Sullivan 921 F.3d
1221, 1223 (11th Cir. 1991)). After an ALJ has considered a plaintiff's complaints of pain, the
ALJ may reject them, and that determination will be reviewed to determine if it is based o

substantial evidenceMoreno v. Astrug366 F. App’x 23, 28 (11th Cir. 2010) (cig Marbury v.

13



Sullivan 957 F.2d 837, 839 (11th Cir. 1992)). If an ALJ discredits the subjective testimony of a
plaintiff, then he must “articulate explicit and adequate reasons for doing soreRaibrticulate
the reasons for discrediting subjecttestimony requires, as a matter of law, that the testimony
be accepted as trueWilson 284 F.3d at 1225 (internal citations omitted). Nevertheless, the
Eleventh Circuit has stated that “[t]he question is not . . . whether [the] ALJ could have
reasonably credited [the claimant’s] testimony, but whether the ALJ wadyclvrong to
discredit it.” Werner v. Comm’r of Soc. Sed421 F. App’x 935, 939 (11th Cir. 2011).

The factors an ALJ considers in evaluating a plaintiff's subjective symptatusie:

1. The individual's daily activities;

2. The location, duration, frequency, and intensity of pain or other symptoms;

3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, effectiveness, and side effects of any medication an aidividu
takes or has taken to alleviate pain or other symptoms;

5. Treatment, other than medication, an individual receives or has receiveigfor rel
of pain or other symptoms;

6. Any measures other than treatment an individual uses or has used to ralieve pa
or other symptoms (e.qg., lying flat on his or her back, standing for 15 to 20 minutes
every hour, or sleeping on a board); and
7. Any other factors concerning an individual’s functional limitations and
restrictions due to pain or other symptoms.
SSR ®-7p, 1996 WL 374186, at *3ee als&SSR 163p, 2016 WL 1119029, at *7 (factors
nearly identical to SSR 9Bp); Morenq 366 F. App’x at 28 (citing 20 C.F.R. 8§ 404.1529(c)(3)).

“A clearly articulated credibility finding with substantial supporting evideimcthe record will

not be disturbed by a reviewing courfbote 67 F.3d at 1562.

14



In looking at Plaintiff's credibility, the ALg@ave three@easons for finding that Plaintiff's
“statements concerning the intensity, persistence and limiting effe¢tesgf symptoms are not
entirely credible.”(Tr. at 18). Specifically, the ALJ noted that (1)ere was evidence of non-
compliance with treatment; (2) some of Plaintiff's assertions were not suppgrted evidence
of record; and (3) Plaintiff tended toinimize her participation in daily activities. (Tr. at 18).
The ALJ specifically noted that “[n]single factor mentioned is conclusive onidsueto be
determined, but when viewed in combination, and in conjunction with the medical history and
examiration findings, they suggest that the claimant is not as limited as is dll¢dedat 19).

Herg the Court finds thahe ALJarticulatel explicit and adequate reasons for
discrediting Plaintiff's subjective testimomyndthose reasons are supported by substantial
evidence of recordSeeWilson 284 F.3d at 1225.

Specifically,the first reason given by the Alwls “someevidence of norcompliance
with treatmernit by Plaintiff. (Tr. at 18). On this point, Plaintiff arguttsat the ALJ’s finding is
not consistent with the regulations ghdtthe ALJ failed to develop the recdodcause he failed
to make a validietermination of nazpmpliance (Doc. 15 at 115. Defendant disagrees,
arguing that the ALJ is only required to explore reasons for noncompliance if thelfsJon
noncompliancéprimarily if not exclusively for the denial of disability benefits. (Doc. 16 at 14
(citing Ellison v. Barnhart 355 F.3d 1272, 1275 (11th Cir. 20D3)

On this point, the Court agrees with Defendant that the ALJ did not fail to develop the
record. InEllison v. Barnhartthe Eleventh Circuit indicated that an Alded not err by failing

to explore the reasons for noncompliance if the ALJ’s findingtieatlaimant tvas not disabled

® Plaintiff asserted this argumenttime same section as havesityarguments (SeeDoc. 15 at
11). Nonetheless, because Plaintiff’'s compliance with her medication issdiddnghe ALJ’s
credibility determination of Plaintiff, the Court addresses it here.

15



was not significantly based on a finding of noncomplidndd. Here, the ALJ cited multiple
reasons, none of which were conclusive, but when vigagethewith the medical history and
examination findingsuggestedlaintiff is not as limited as is allegedSeeTr. at 18-19).As a
result, the Court finds that the ALJ did not err by citing noncompliance as a reason.

Moreover, upon review of the file, Plaintifh fact,appears to have been noncompliant
with her treatmet. For instance, as noted by the ARRintiff was not compliant with her blood
pressure medications. (Tr. at 18 (citing Tr. at 396)). Similarly, while Hfanas advised to
lose weight and maintain a diet, there wal/ someevidence she attempt¢o follow through.
(Tr. at 18 (citing Tr. at 400, 563)). Moreover, the ALJ noted that when Plaintiff did lose som
weight, her mobility improved. (Tr. at 18 (citing Tr. at 563)). Furtiwile Plaintiff claimed
she quit smoking years ago, the AL3atbrecord evidence where Plaintiff received smoking
cessation counseling. (Tr. at 18 (citing Tr. at 40, 400)). These reasons for dngc&leintiff's
credibility were not rebutted by PlaintiffSéeDoc. 15 at 10-15). Thus, the ALJ’s finding that
Plaintiff had some evidence of nooempliance with treatmeid supported by substantial
evidence of record.

The second reason given by the ALJ for discounting PlaintdEgmony is that
Plaintiff's “assertions” were not supported by the record. (Tr. at 1B ALJ’s citatios to the
record provide substantial evidence in support of this finding. For instance, the ALJhadted t
although Plaintiffstatedthat she neded to elevate her legs due to swelling, there was apparently
no mention of thisieedin the medical recorcand there was nothing to suggest that she could
not elevaténer legsoutside of work hours(Tr. 18 (citing Tr. at 46)).Similarly, while Plainiff
complained of carpal tunnel syndrome and testified that she has trouble opening jars and

buttoning, the ALJ found that her carpal tunnel syndrome did not appear to have caused any
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severe limitationsspecificallynotingthat Plaintiff sneurological eams were normal. (Tr. at 18
(citing e.g, Tr. at 518)). Moreover, the ALJ noted thahile Plaintiff was referred to a
specialist, she apparently never followed through with the appointmBntat L8 (citingTr. at
512). In sum, heCourt findsthat this reason given lige ALJfor discounting Plaintiff's
credibility —i.e., Plaintiff’'s “assertions” nobeing supported by the record — is supported by
substantial evidence oécord.

The final reason given by the Alfdr discrediting Plaintifivasthat Plaintiff tended to
minimize her participation in daily activities. (Tr. at 18). The ALJ found thiailgviPlaintiff
alleged severe limitations in her daily activities, the medical records showea/enpnt when
she was consistent with her treatinand compliant with recommendations for diet and exercise.
(Tr. at 1819 (citing Tr. at 416, 446, 539, 563)Additionally, the ALJ found that, while Plaintiff
alleged she wais constant pain, “there is nothing in the medical records to suggestdhatath
that level of severity. (Tr. at 19). Further, the ALJ noted Plaintiff hpldysical therapy for her
symptomsand that heoverall treatment has been conservativeature. (Tr. at 19).

Plaintiff takes issue with the Alsldecisionon these points.SgeDoc. 15at 13.
Specifically, Plaintiff argues that her testimony and the record evidencendgates that she is
severely limited by chronic painld(). Plaintiff contends that her severe limitations are
corroborated by her statementdreating physicians.ld.). Moreover, Plaintiff notes her weight
is in the range of extreme obesity which exacerbates her multiple impairmeragbtbearing
joints. See id). Plaintiff also notes that she reported needing assistance from familyarse
for daily activities. [d.). Plaintiff further notes that she had multiple surgeries and extensive

physical therapy of her weighiearing joints. Ifl.). Moreover, Plaintiff contends thiagr
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imaging studies show that, despite surgery, she has advanced arthritis in hardddgan to
abnormalities and swellingId( at 14).

Plaintiff argues that, despite the evidence of record, the ALJ impropechediied her
pain symptoms, stating “there is nothing to suggest that she could not be more aatidetiae
home.” (d.). Plaintiff argues that the ALJ did not cite to any “activities that Plaintiff pexdar
that were inconsistent with her allegations of disabilityd.)( Plaintiff argues that the ALJ
“discredited Plaintiff because she wasable to impossibly prove a negative: that she was
unable to perform more household activitiedd.)( Additionally, Plaintiff argues tt the ALJ
erroneously concludethat Plaintiff’'s medication helped to alleviate her symptonid.). (
Plaintiff asserts that, to the contrary, she consistently reported severe pain tfeaemhtgith her
mobility, despite aggressive pain management with opiate medicatidnat 15). Thus,
Plaintiff argues that the ALJ’s credibility decision cannot reasoriabdlypheld. I¢l.).

Here the Court finds that the ALJ did not adequately support this reason with citations to
the record. For instancthe ALJ did not provide a citation to the record in the credibility section
regarding his finding that “there is natigi in the medical records to suggest that she is at that
level of severity regarding her allegedly disabling paire€Tr. at 19). Moreover, Plaintiff's
noncompliance with the recommendations for diet and exercise do not necessarilgathow t
Plaintiff can performany specifiactivities of daily living. See id.. Further as noted by
Plaintiff, the ALJ did not cite any specifactivities that Plaintiff could perform that were
inconsistent with her allegations of disabilityse€Tr. at 1819).

Nevertheless, when reviewing a credibility determinatiba Eleventh Circuit has stated
that “[tlhe question is not . . . whether [the] ALJ could have reasonably credited [tharutfa]

testimony, but whether the ALJ was clearly wrong to discreditWeérner 421 F. App’x at 939.
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Here,the ALJ provided two adequate reasons for discrediting Plaintiff's states@oported by
substatial evidenceof record (SeeTr. at 18-19). Bcause the ALJ articulated specific reasons,
supported by the record, for finding that Plaintiff was not entirely credhmeCourt cannot find
that the ALJ was clearly wrong to discredit Plaintiff's tesiny. See Wilson284 F.3d at 1225.
Accordingly, the ALJ’s credibility determination is affirme8ee id.

C. Plaintiff’'s Peripheral Neuropathy/Carpal Tunnel Syndrome

Plaintiff's final contention is that the ALJ’s RFC assessment is not supported by
substantial evidence because it does not account for her carpal tunnel syndromeaon wblat
20 C.F.R. 88 404.1545(b), 416.945(b).” (Doc. 15 at Baintiff argues that the ALJ “failed to
consider, or even mention, Plaintiff's carpal tunnel syndrome in upper extrem(tieésat 16).
Moreover,Plaintiff argues that thALJ improperly failed to assess alyitations in handling or
fingeringin her RFC. Id.). Thus,Plaintiff argues that thALJ failed toconsider the impact of
this impairment in assessing the RFC or Plaintiff's credibilifyd.).

Defendant disagrees, arguing that substantial evidence supports the Alslendec
(Doc. 16 at 9).Defendant contads that, ontrary to Plaintiff's assertionshe ALJ considexd
Plaintiff's allegation of carpal tunnel syndrome and reasonably found that Plaintiff did not have
any limitations related to it(ld. (citing Tr. at18)). For instance, Defendant notbst “[t]he
ALJ acknowledged that Plaintiff was diagnosed with [carpal tunnel syndror2€jl4, but
found it had not caused any severe limitation$d. (Citing Tr. at18, 508). Defendant contends
that, although Plaintiff allegedifficulty opening jars and buttoning, the ALJ notdintiff's
neurologic examinations werermal (Id. (citing Tr. at18, 48-49, 510-13, 518))-urther,
Defendant points out that,hite Plaintiff was referred to apecialistfor an evaluation,the ALJ

noted there wasmevidence she followed through with that referrddl. (Citing Tr. at18, 512).
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Thus,Defendant argues thathere is no merit to Plaintiff’'s argument that the ALJ did not
properly consider her [carpal tunnel syndrpmesvaluating her RFC” an‘tPlaintiff failed to
prove she was more limited than that found by the 'AlCH.).
The Court agrees with Defendant and finds that the ALJ did not err on this issue.
Specifically, the Court notes that “the mere existence of [an] impairment[jndbesveal the
extent to which they limit her abwi to work or undermine the ALd'determination in that
regard.” Moore v. Barnhart405 F.3d 1208, 1213 n.6 (11th Cir. 200&)ing McCruter v.
Bowen 791 F.2d 1544, 1547 (11th Cir. 1986}jere,contrary to Plaintiff's assertions, the ALJ
expresslyevaluated Plaintiff arpal tunnel syndroma assessing her REGSeeTr. at 18). In
fact, the ALJ noted thalaintiff complained of carpal tunnel syndrome #mat sheestified that
she has trable opening jars and buttoning. (Tr. at 18). NonetheflessALJalsonoted that
Plaintiff's neurological exams were normal. (Tr. at 18 (ciemg, Tr. at 518)). Moreover, the
ALJ noted that, while Plaintiff was referred to a specialist, she apparavier followed
through with the appointment. (Tr. at 18 (citing Tr. at 51Zgken togethethis evidence
providessubstantial evidende support of the ALJ’s decision not to assign apgcific
limitations related t@arpal tunnel syndrome. Accordingly, the Court affirms as to this issue.
Conclusion
Upon consideration of the submissions of the parties and the administrative record, the
Court finds that the decision of the ALJ is supported by substantial evidence and decided upon

proper legal standards.
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IT IS HEREBY ORDERED:

The decision of the Commissioner is herd®FIRMED pursuant to sentence four of 42
U.S.C. 8§ 405(g). The Clerk of Court is directed to enter judgment accordingly, ter@mat
pending motions and deadlines, and clbsedase.

DONE AND ORDERED in Fort Myers, Florida oiseptembel6, 2017.

MAC R. MCCO
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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