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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
CARL SMEED,
Plaintiff,
V. Case No: 2:16<¢v-489+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

Before the Court is Plaintiff Carl Smeed®mplaint (Doc. 1) filed on June 22, 2016.
Plaintiff seeks judicial review of the final decision of the Commissioner of thlSecurity
Administration (“SSA”) denying his claim for disability, disability insurance lieseand
supplemental securiipcome. The Commissioner filed the Transcript of the proceedings
(hereinafter referred to as “Tr.” followed by the appropriate page numbdnhamparties filed
legal memoranda in support of their positions. For the reasons set out herein, the dethision of
Commissioneirs REVERSED AND REMANDED pursuant to § 205(g) of the Social Security
Act, 42 U.S.C. § 405(Q).

l. Social Security Act Eligibility, the ALJ Decision, and Standard of Review

A Eligibility

The law defines disability as the inability to do any substantial gainful adbiyitgason
of any medically determinable psigal or mental impairment thean be expeted to result in
death or that has lasted or can be expected to last for a continuous period of not lessduban tw
months. 42 U.S.C. 88 416(i), 423(d)(1)(A), 13@2¢3)(A); 20 C.F.R. §804.1505, 416.905.

The impairment must be severe, nmakthe claimant unable to do his previous work or any other
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substantial gainful activity thagxists in the national economy. 42 U.S.C. 88 423(d)(2),
1382c(a)(3); 20 C.F.R. 88 404.1505 - 404.1511, 416.905 - 416.911. Plaintiff bears the burden of
persuasion throughepfour, while the burden shifts to the Commissioaiestep five Bowen v.
Yuckerf 482 U.S. 137, 146 n.5 (1987).

B. Procedural History

OnNovember 14, 2012, Plaintiff filed an application for disability and disability
insurance benefits (“DIB”) and on January 25, 2013, Plaintiff filed an application for
supplemental security income (“SSI”). (Tr. at 79, 80, 200-231). Plaintiff assertegetndate
of June 1, 2006.1d. at 200, 225). Plaintiff's applications were denied initially on May 15,
2013, and on reconsideration on August 1, 201&.a(79, 80, 102, 108 A hearing was held
before Administrative Law Judge (“ALJ”) Donald E. Gaon on October 16, 20141d( at 36-
60). The ALJ issued an unfavorable decision on November 7, 2014. (Tr. at 19-28). The ALJ
found Plaintiff not to be under a disability from June 1, 2006 through the date of the decision.
(Id. at 2B).

On April 29, 2016, the Appeals Council denied Plaintiff’'s request for revidav.a( 1-5).
Plaintiff filed a Complaint (Doc. 1) in the United States District Courdwme 22, 2016. (Doc.
1). This case is ripe for review. The parties consented to proceed befoite@ States
Magistrate Judge for all proceeding§eéDoc. 20.

C. Summary of the ALJ’s Decision

An ALJ must follow a fivestep sequential evaluation process to determine if a claimant

has proven that she is disabld®acker v. Comm’r of Soc. Sgb42 F. App’x 890, 891 (11th Cir.



2013) (citingJones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must determine
whether the claimant: (1) is performing substantial gainful activity; (2) hagseesenpairment;
(3) has a severe impairmahtat meets or equals an impairment specifically listed in 20 C.F.R.
Part 404, Subpart P, Appendix 1; (4) can perform her past relevant work; and (5) can perform
other work of the sort found in the national economillips v. Barnhart 357 F.3d 1232, 1237-
40 (11th Cir. 2004). The claimant has the burden of proof through step four and then the burden
shifts to the Commissioner at step fiddinesSharp v. Comm’r of Soc. Seb11 F. App’x 913,
915 n.2 (11th Cir. 2013).

The ALJ found that Plaintiff met éhinsured status requirements through June 30, 2006.
(Tr. at 21). At step one of the sequential evaluation, the ALJ found that Plaintiff had not
engaged in substantial gainful activity since June 1, 2006, the alleged onsetddateAt 6tep
two, theALJ found that Plaintiff suffered from the following severe impairments: major
depressive disorder, learning disorder not otherwise specified, status-pasteadenjury, and
statuspost fracture of the right leg with length discrepandy.).( At step three, the ALJ
determined that Plaintiff did not have an impairment or combination of impairments that mee
or medically equals the severity of one of the listed impairments in 20 C.F.R. PamlZi4 Ps
app. 1 (20 C.F.R. §§ 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and 4161926). (
at 22). At step four, the ALJ determined that Plaintiff has the residual functipatity
(“RFC") to:

lift and carry up to ten pounds. He is able to sit up to six hours in anhgight

workday. He is capable of walking and standing up to two hours in an-agint
workday. He is limited to engaging in occasional postural activities, such as

1 Unpublished opinions may be cited as persuasive on a particular point. The Court does not
rely on unpublished opinions as precedent. Citation to unpublished opinions on or after January
1, 2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



climbing, balancing, stooping, crouching, kneeling, and crawling. He must never

be exposed to heights, movingachinery, or driving. He is limited to

understanding, remembering, and carrying out short and simple instructions. He is
limited to making judgments on simple werddated decisions. He is limited to
occasional contact with supervisors and coworkéts. must never have contact
with the public. He is illiterate.

(Id. at 23).

The ALJ determined that Plaintiff was not capable of performing his pastmelgoek
as atattoo artist. (Id. at 27). After considering Plaintiff's age, education, work ex@nce, and
RFC, the ALJ found that there are jobs that exist in significant numbers in the hatonamy
that Plaintiff can perform.iq.). Specifically, the ALJ determined that Plaintiff was able to
perform the following jobs: (Ifuner/textile DOT #782.687-030sedentaryunskilled, with an
SVPof 1; (2) blower/stuffer, DA # 731.685014 sedentaryunskilled, with an SVP of 2; ar(8)
small assembleDOT #706.684-030, sedentary, unskilled, with an SVP ofl@. at 27-28).2
The ALJ concludedhat Plaintiff was not under a disability fralane 1, 2006, through thate
of the decision. I¢. at 28.

D. Standard of Review

The scope of this Court’s review is limited to determining whether the ALJ appéed t
correct legal standartyJcRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideRezhardson v. Peraleg02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8405(g). Substantial evidence is more than a scietjithe evidence

must do more than merely create a suspicion of the existence of a fact, anaciuodstsuch

relevant evidence as a reasonable person would accept as adequate to support tlmmconclus

2 “DOT” refers to theDictionary of Occupational Titles



Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1996itihg Walden v. Schweike672 F.2d 835,
838 (11th Cir. 1982)Richardson402 U.S. at 401).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will &firm, even if the reviewer would have reached a contrary result as finéestpénd
even if the reviewer finds théathe evidence preponderates agditis® Commissioner’s
decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 199grnes v. Sullivam32
F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking
into account evidence favorable as well as unfavorable to the dedote 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (court must scrutinize the entire
record to determine reasonableness of factual findings).

I. Analysis

On appeal, Plaintiff raiseke following five (5) issus

1) Whether the ALJ violated Plaintiff's due process rights given that he pretibit
crossexamination of the vocational expert concerning the basis for the number of
jobs that the vocational expert said were available in the national economy.

2) Whether the ALJ erred in precluding Plaintiff from properly addressingdh#ict
between thevocational expert testimony and the DOT given that the vocational
expert inaccurately characterized the reasoning level of some of the jobBadenti
by the vocational expert and given that the demands of such jobs exceeded
Plaintiffs RFC

3) Whether the AJ properly assess Plaintiffs RFC given that the RFC did not
include Plaintiff's anxiety, sleep disturbance, scoliosis, reported amasyysd
heart murmur.

4) Whether the Commissioner met Hmrrden of showing that there aesignificant
number of jobshat exist in the national economy that Plaintiff could perform given
that the ALJ found that Plaintiff is illiterate and given that all the jobs identified by
the vocational expert require reading and recognizing the meaning of 2500 words

and printing simple sentences containing subject, verb, and object.

5) Whether the Commissioner met her burden of showing that there are significant
number of pbs that exist in the national economy that Plaintiff could perform given



that the ALJ did not include in the hypothetical question to the vocational expert

Plaintiff's anxiety, sleep disturbance, scoliosis, reported aneurysms, amtd he

murmur and given that in order for the vocational expert testimony to constitute

substantial eviden¢céhe ALJ was required to posehypothetical question which
comprised all of Plaintiff's limitations.
(Doc. 21 at 12).
A. Whether the ALJ Violated Plaintiff's Due Process Rights by Barring Cros-
Examination of the Vocational Expert Concerning the Basis of the Number of
Jobs Available in the National Economy.

Plaintiff argues that when Plaintiff's representative attempted to explore tieeasthe
source of the vocational expert’s job numbers, the ALJ stopped the represertaticedss-
examining the vocational expert on this issue in violation of Plaintiff's due pragess. r(Doc.
21 at 10).Plaintiff alsoraises a second issue that the ALJ erred in relying on the vocational
expert’s testimony because the vocational expert relied solely on Skittreairive at the
number of jobs in the national economyd. @t 16)3

The Commissioner argues that the Eleventh Circuit has rejected argumeletsguhgl
the methodology underpinning a vocational expert’s testimony. (Doc. 23 at 5).

In completing tle five-step sequential proceske ALJ has a duty to develop a full and
fair record, whether the claimant is represented by counsel oMasiey v. Acting Commof
Soc. Sec. Admin633 F. App’x 739, 741 (11th Cir. 2015) (citi@pwart v. Schweike662 F.2d
731, 735 (11th Cir. 199). Nevertheless, the claimant bears the burden of proving that he is
disabled and, accordingly, is responsible for producing evidence to support hisldlaim.

Moreover,remard is required only when:

. . . “the record reveals evidentiary gaps which result in wunéss or clear
prejudice.” Brown v. Shalala44 F.3d 931, 935 (11th Cir. 2019n other words,

3 This second argument was raised by Plaintiff later in his br@fefoc. 21 at 16). Because
this issue relates to the vocational expert’s testimmeggrding the number of jobs in the national
economy, the Couxtill address this issueut of order.



“there must be a showing of prejudice before we will find that the claimant’s righ
to due process hagén violated to such a degree that the case must be remanded
to the [ALJ] for furtherdevelopment of the record.ld. Prejudice requires a
showing that “the ALJ did not have all of the relevant evidence before him in the
record (which would include relent testimony from claimant), or that the ALJ did

not consider all of the evidence in the record in reaching his decisiwiley v.
Heckler, 761 F.2d 1538, 1540 (11th Cir. 1985).

Id. at 742.
Here, Plaintiff argues that the ALJ failed to afford Plafriti due process rights by
failing to allow Plaintiff's representative the opportunity to fully expltre issue of the source

of the vocational expert’s job numbers. The exchange concerning job numbers is as follows

ATTY: Then, the source of your job numbers, please.

VE: Can you give me- on the puller through, nationwide,
395,000; 500 Florida.

ATTY: Oh well, I'm sorry Will you —

ALJ: He’s asking for the source.

VE: Oh.

ATTY: Thank you, your honor.

ALJ: He’s asking for the source.

VE: Oh, the sourceFrom Skill Tran[sic].

ATTY: And how does Skill Trafsic] come up with their numbers?

ALJ: We're not going to go into that.

ATTY: Well then, I'll -

ALJ: He state the basis for his opinion.

ATTY: Exhibits 16E and 17E, I'll just rely on those objections, the
written objections, your honor. | have —

ALJ: Very wdl.

ATTY: — no further questions, thank you.

ALJ: The objectios that you call my attention to are overruled.

All right, any closing argument?
(Tr. at 5758).
Plaintiff’'s counsel asked the source of the vocational expert’s job numberst §8). a
The vocational expert responded SkillTraid.)( Plaintiff’'s counsel then asked the vocational
expert how SkillTran arrives at its numbertd.)( The ALJ forelosedthatinquiry. (d.). The

Court recognizes that when a vocational expert testifies as to the sourceces sxfunis



estimates for jobs, a vocational expert is not required to “provide a compreheassie sk
explanation of how he arrived” at the number of jobs in the matieconomy that a plaintiff is
able toperform. SeePena v. Comm’r of Soc. Sed89 F. App’x 401, 402 (11th Cir. 2012ge
alsoBryant v. Comm’r of Soc. Sed51 F. App’x 838, 839 (11th Cir. 2012) (after vocational
expet testifies that she based her opinion on census figures, state information, labéor marke
surveys, and job analyses, she was not required to provide detailed reports iocs statighe
ALJ is pernitted to rely on her opinion).

In this case, however]dntiff also argues that the vocational expert’s sole reliance on
SkillTran does not constitute substantial evidence such that an ALJ may rely mficitmagtion.
(SeeDoc. 21 at 16). In making this argument, Plaintiff relies upoompson v. Comm’r of Soc.
Sec, No. 2:15€V-53+TM-CM, 2016 WL 1008444, at *1 (M.D. Fla. Mar. 15, 2016). (Doc. 21
at 16). InThompsonthe plaintiff sought judicial review of the denial of her claim for Social
Security disability insurance benefits and supplemental security incoim&he District Court
held,inter alia, that when a vocational expert relies solely on a comiha#teed program such as
SkillTran to determine whether jobs exist in significant numbers in the nationadrey and
does not endorse those numbers based on her knowledge and expertise, then the vocational
expert’s testimony is unreliabl@&hompson2016 WL 1008444, at *&ee alsdHancock v.
Commi of Soc. Se¢No. 6:15€V-206-ORL-DNF, 2016 WL 4927642, at *4 (M.D. Fla. Sept.
16, 2016).

Here thevocational expertestified that heelied on SkillTran as theolesource of his
information to determine whether there were a significant number of jobs in the hationa
economy that Plaintiff could perform. (Tr. at 58)he ALJ then foreclosed furtharquiry on

the source of these statisticéd.). The record in uncleahowever, as to whether the ALJ would



have allowed Plaintiff's counsel to ask additional questions regarding theonatatxpert’s
testimony as to the number of jobs in the nati@eanomy- not related to how SkillTran
derived its number — or if any further inquiry on that peas also foreclosed.

Nonethelesshie ALJultimately relied on the vocational expert’s testimony in the
decision. $ee idat 27). Sucheliance on Skifran alone without the vocational expert’s
endorsement of the resulting numbers based on the vocational expert’s knowledge and
experience is unreliableseeThompson2016 WL 1008444, at *6. The Court finds ths ALJ
erred in relying on the vocatiolhexpert’s testimony as to the number dfgan the national
economy basesdolely on SkillTran.SeeThompson2016 WL 1008444, at *6To be clear, the
Court finds that the ALJ did not err in foreclosing Plaintiff's representé&tora further inquiry
asto how SKITran derives it numbersThe Court finds that the ALJ did err, however, by failing
to elicit testimony from the vocational expert as to whethbased othe vocational expert’s
knowledge and experiencdhe vocational expedgndorsed SkillTran’s job numberSee Pena
489 F. App’x at 402Thompson2016 WL 1008444, at *1Therefore, the ALJ’s decision was
not supported by substantial evidence as to the number of jobs in the national economy that
Plaintiff is able to perform.

B. Whether the ALJ Erred in Precluding Plaintiff from Addressing the Conflict
Between the Vocational Expert’'s Testimony and the DOT

Plaintiff argues thagven though the vocational expert claimed that his testimony did not
conflict with the DOT, higestimory did in fact conflict (Doc. 21 at 12) Specifically, Plaintiff
argues that the jobs of stuffer and atomizer assembler both have a reasohoig@véhe
DOT whereas the vocational expert testified that these jobs have a reasoning levigdi of 1
Plaintiff claims that a reasoning level of 1 corresponds to the limitaticdhg iALJ’S

hypothetical for an individual who is able to understaachemberand carry out short simple



instructions and a reasoning level of 2 exceeds this individeadabilities. (d. at 1213).
Further, Plaintiff argues that the requirements for reasoning level 2 jobs ngfaixée to follow
written instructios —contradicts the hypotheticpbsed to the vocational expertthat the ALJ
limited the individual ta person who is not able to read and writd.).(

The Commissioner responds that even if there is a conflict, the vocational expert’s
testimony trumps the DOT and remand serves no purpose. (Doc. 23.at 8-

At step five of the sequential evaluation, tiel must determine whether jobs exist in
significant numbers in the national economy that a plaintiff can perfé¥mschel v. Comm’r of
Soc. Se¢631 F.3d 1176, 1180 (11th Cir. 2011The general rule is that after determining the
claimant’s RFC and ability or inability to return to past relevant work, th& Ay use the grids
to determine whether other jobs exist in the national economy that a claimant isEblernm.”
Phillips v. Barnhart 357 F.3d 1232, 1242 (11th Cir. 200/8n ALJ may use the Medical
Vocational Guidelines or may obtain the testimony of a vocational expert tondetevhether
there are jobs that exist in the national economy that a claimant can pevinsshel 631 F.3d
at 1180. If the ALJ decides to use a vocational expert, for the vocational expertsdpini
constitute substantial evidence, “the ALJ must pose a hypothetical question ainighses all
of the claimant’s impairments.d. (citing Wilson v. Barnhart284 F.3d 1219, 1227 (11th Cir.
2002)).

Under SSR 00-4p:

[wlhen a VE. . . provides evidence about the requirements of a job or occupation,

the adjudicator has an affirmative responsibility to ask about anybpmssinflict

between that VE . . evidence and information provided in the DOT. In these

situations, the adjudicator will:

Ask the VE . . if the evidence he or she has provided conflicts with information
provided in the DOT; and

10



If the VE’s . . .evidence appears to conflicttivithe DOT, the adjudicator will
obtain a reasonable explanation for the apparent conflict.

SSR 064p, 2000 WL 1898704, at *4, Dec. 4, 2000.

In this case, the ALJ limited Plaintifb jobs where he could understand, remember, and
carry out short and simplinstructions and was further limited to making judgments on simple
work-related decisions. (Tr. at 23). The ALJ included thiesigations in the hypothetical to the
vocational expert. Id. at54-55. With theselimitations, the vocational expert found that
Plaintiff was capable of performing work apualer/turner; blower/stuffer; and small
assembler/atomizer assembl@d. at55-56). Furtherat the outset of the hearinge ALJ
specifically askedhatthe vocational expéeg testimony beconsstent with the DOT unless the
vocational expert indicated otherwisdd. @t 39). e vocational expert agree@ld.). Thus,
the ALJ complied with SSR 00-4p.

Even though the ALJ did not err in relying on the vocational expert’s testimonylimgar
reasoning levels and literacy, the issue becomes whether this action shouldrizkecedwee to
the vocational expert misleading the ALJ as to the reasoning lev&ls gibs. It is undisputed
that the vocational expert mistakenly testified that all threehaldsa reasoning level of one, but
in actualitytwo of the three jobs had a higher reasoning level. (Tr. at 57; Doc. 23 at 8). The
vocational expert correctigentified the job of “puller through or a turner in thetiiexgarment
manufacturing industry” as having an SVP of 1 and a reasoning level 8&g&.idat 55, 57).

By testifying correctly as to one job, the Court consdédrether the vocational exfis mistake
was harmless erroilUpon consideration, the Court finds it is not. First, the ALJ relied on the
vocational expert’'s mistaken testimatmyreach higlecisionand the Court cannot know how
important this testimony was to the ALJ’s final demsi SeeAkins v. Comm’r of Soc. Seblo.

608-CV-15750ORL-DAB, 2009 WL 2913538, at *7 (M.D. Fla. Sept. 10, 2009). Secasd,

11



stated above, the Court finds that this case must be remanded on other grounds. Accirelingly
Court finds it appropriate to remand this actiomatow a vocational expert to properly testify as
to the reasonintevel of thejobs that Plaintiff may be able perform

C. Whether the ALJ Erred in Failing to Include in Plaintiff's RFC Limitations

Based on Plaintiff's Anxiety, Sleep Disturbance, Scoliosis, Refed
Aneurysms, and Heart Murmur.

Plaintiff contends that the ALJ failed to include in Plaintiff's Rif@itations forhis
anxiety, sleep disturbance, scoliosis, reported aneurysms, and heart murmu21(Bxot9).
Plaintiff cites to the record to show that Plaintiff whagnosed with these impairment$d. at
19-20).

The Commissioner responds that the ALJ inclualédf Plaintiff’'s functional limitations
in the RFC and, further, Plaintiff failed to show that even if he was diagnosed va¢h the
impairments, these impairmentauisad additional functional limitations. (Doc. 23 at 9-10).

“The residual functional capacity is an assessment, based upon all of thetrelevan
evidence, of a claimarg’remaining ability to do work despite his impairmentséwis v.
Callahan 125 F.3d 1436, 1440 (11th Cir. 1997). An individual's RFC is his ability to do
physical and mental ovk activities on a sustained basis despite limitations secondaiy to
established impairment®elker v. Comrn of Soc.Sec, 658 F. Supp. 2d 1340, 1364 (M.D. Fla.
2009). In determining a claimant’s RFC, the ALJ must consider all of the relevannheeidé
record. Barrio v. Comm’r of SocSec, 394 F. App’x 635, 637 (11th Cir. 2010lowever, the
Eleventh Circuit has consistently held that “the claimant bears the burdesvfgihat [he] is
disabled, and consequently, [he] is responsible for producing evidence in support of [iis] clai

Ellison v. Barnhart 355 F.3d 1272, 1276 (11th Cir. 2003).

12



Here, the ALJ considered Plaintiff's diagnoses of anxiety, sleep distgpand scoliosis
in the decision. §eeTr. at 21, 25). Specifically the ALJ noted that Plaintiff reported that his
mood was anxious and he complained of insomnia in December 20124t Z5). Further, the
ALJ noted that Plaintiff reported he was more anxious and suffered from stegfopatterns
and $eepdisturbance in April 2013.1d.). The ALJ considered references in the record to
Plaintiff's scoliosis, but concluded that overall the medical records indizatt¢his condition
was nonsevere based uponrays failing to show anycaite abnormalities and Plaintiff never
receiving treatment for this impairmentd.(at 21, 25). The ALJ did not mention Plaintiff's
reported aneurysms or heart murmur. (Doc. 21 at 20).

Although Plaintiff argues thahe ALJ erred in failing to include diagnoses for anxiety,
sleep disturbance, scoliosis, reported aneurysms, and heart murmur in the RFQasi%liag
is insufficient to establish that a condition caused functional limitationsbdd v. Astrue2012
WL 834137,at*5 (M.D. Fla. Feb. 14, 2012) (citingloore v. Barnhart405 F.3d 1207, 1213 n.6
(11th Cir. 2005)).Plaintiff fails to meet his burden of showing that these impairments cause
functional limitations above and beyond skaassessed by the ALJ or cause or wadngen
identifiedfunctional limitations.SeeEllison, 335 F.3d at 127@acker v. Comm, Soc. Sec.
Admin, 542 F. App’x 890, 892 (11th Cir. 2013). Therefore, the Court finds that the ALJ did not
err in failing to include Plaintiff's diagnoses of anxiety, sleep disturhasomiosis, reported
aneurysms, and heart murmur in Plaintiff's RA@owever, because the Court finds remand
appropriate on other groundbe Court will direct the Commissioner to address Plaintiff’s

anxiety, sleep disturbance, scoliosis, reported aneurysms, and heart murmuarmh rem
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D. Whether the ALJ Erred in Finding a Significant Number of Jobs in the
National Economy that Plaintiff Could Perform for an Individual Who
Cannot Read or Write

Plaintiff states that the ALJ found Plaintiff to be illiterate éineinargues thathis finding
precludes Plaintiff from being able to perform all of the jobs identified by thatieoal expert.
(Doc. 21 at 21). Specifically, Plaintiff argues that these jobs require andadito be able to:
(1) remgnize the meaning of 200 words; (2Jead at a rate of 9520 words per minui€3)
print simple sentences coirteng subject, verb, and object; (4) and write a series of numbers,
names, and addresse#d.), Plaintiff contends that based upon the A flhding that Plaintiff is
illiterate, he is unable to perform any of the jobs identified by the vocationaitexal.). The
Commissioner argues that the vocational expert testified that none of the pdstidestified
required an individual to be able to read to perform the job and, thus, Plaintiff is ableotanperf
these jobs. (Doc. 23 at 11-12).

At step five of the sequential evaluation, the ALJ must determine whether jgsbsexi
significant numbers in the national economy that a plairdiff gerform.Winschel v. Comm’r of
Soc. Se¢631 F.3d 1176, 1180 (11th Cir. 2018n ALJ may use the Medical Vocational
Guidelines or may obtain the testimony of a vocational expert to determine nihetleeare
jobs that exist in the national econothgt a claimant can performWinschel 631 F.3d at 1180.
If the ALJ decides to use a vocational expert, for the vocational expert’s opinion tibutens
substantial evidence, “the ALJ must pose a hypothetical question which compidelsea
claimants impairments.”Id. (citing Wilson v. Barnhart284 F.3d 1219, 1227 (11th Cir. 2002)).

At the hearingthe ALJ included in the hypothetical that the individual could not read and
write. (Tr. at 54). Latethe vocational expert specifically addressed the issue of litesaty a

relates to these jobsld(at57-58). The vocational expert testified that these jobs are “not
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reading jobs. They're basically strictly show the person how to do it, they can dilitat 57).
Thus, the vocational expert explained that the jobs identified did not require a reading le
above Plaintiff's ability and the Court finds that the ALJ did not err in relying orpthison of
the vocational expert’'s opinion. Nonetheless, because the Court is remanding tbrs aihes
issues, the Court will direct the Commissioner to reconsider Plaintiff's inabiligatband write
at step five.

E. Whether the ALJ Erred in Failing to Pose aComplete Hypothetical

Plaintiff argues that the ALJ failed toclude Plaintiff's anxiety, sleep disturbance,
scoliosis, reported aneurysms, and heart murmur in the hypothetical question to tlioeaoca
expert. (Doc. 21 at 22). The Commissioner responds that the ALJ’'s hypothetical indludled a
Plaintiff's limitations. (Doc. 23 at 9-11). As stated above, the Court finds that the ALJ did not
err in failing to include further limitations in the RFC for Plaintiff's anxiety, sléispurbance,
scoliosis, reported aneurysms, and heart murmur. Thus, the ALJ is not required to include
findings in the hypothetical that the ALJ found to be unsupported by the reseetlee v.
Comny of Soc. Se¢.448 F. App’x 952, 953 (11th Cir. 2011) (citidyawford v. Comm’r of
Soc. Se¢363 F.3d 1155, 1161 (11th Cir. 2004)). Consequently, the Court finds that the ALJ did
not err in failing to include Plaintiff's anxiety, sleep disturbance, scoliosorted aneurysms,
and heart murmur in the hypothetical to the vocational expert. Again, because tissbeasg
remanded foother issues, the Court directs the Commissioner to reconsider any hypothetical

posed to a vocational expert.
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. Conclusion

Upon consideration of the submission of the parties and the administrative record, the

Court finds that the decision of the Commissioner is not supported by substantial eaglémce

the number of jobs that Plaintiff is able to perform in the national economy.

IT IS HEREBY ORDERED:

(1)

(2)

@)

The decision of the CommissionelR&VERSED and REMANDED pursuant

to sentence four of 42 U.S.C. § 4§pbfor the Commissionéo:

a) properly consider the evidence concerning the number of jobs Plaintiff is
able to perform;

b) reconsider the reasoning level of the jdiet Plaintiff is abléo perform
and any inconsistendyetween the vocational egg’s testinony and the
DOT,;

C) reconsidetimitations as tdPlaintiff’'s anxiety, sleep disturbance, scoliosis,
reported aneurysms, and heart murmur in Plaintiffs RFC and in any
hypothetical posed to a vocational expert; and

d) furtherconsider Plaintiff's illiteracy when determinirigjobsexistthat
Plaintiff is able to perform.

If Plaintiff prevails in this case on remand, Plaintiff must comply with the Order

(Doc. 1) entered on November 14, 2012, in Misc. Case No.r6cP24-Orl-22.

The Clerk of Court is directed to enter judgment accordingly, terminate any

pending motions and deadlines, and close the file.
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DONE AND ORDERED in Fort Myers, Florida oseptember 262017.

L

MAC R. MCCO
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresnted Parties
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