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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
LETA A. READY,
Plaintiff,
V. Case No: 2:16<¢v-573+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

This cause is before the Court on PlaintgtaA. Readys Complaint (Doc. 1) filed on
July 21, 2016 Plaintiff seeks judicial review of the final decision of the Commissioner of the
Social Security Administration (“SSA”) denying her claim for a periodigdlility, disability
insurance benefits, amlipplemental security income. The Commissioner filed the Transcript of
the proceedings (hereinafter referred to as “Tr.” followed by the appropage number), and
the parties filed legal memoranda in support of their positions. For the reasons setiouthee
decision of the CommissionerAs=-FIRMED pursuant to 8 205(g) of the Social Security Act, 42
U.S.C. § 405(g}.

l. Social Security Act Eligibility, the ALJ’s Decision, and Standard of Review
A Eligibility
The law defines disability as the inability to do any substantial gainful adbiyitgason

of any medically determinable physical or mental impairment that can be expeteditan

1 Plaintiff moved “the Court to enter judgment” pursuant to Fed. R. Civ. P. 56. (Doc. 23 at 1).
This Court’s role in social security matters is governed by 42 U.S.C. § 405(g)rdixggy, the
standard of review pursuant to 42 U.S.C. 8§ 405(qg) is set forth in this Opinion and Order.
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death or that has lasted or can be expected to last for a continuous period of not lessduban tw
months. 42 U.S.C. 88 416(i), 423(d)(1)(A), 1382c(a)(3)(A); 20 C.F.R. §8 404.1505, 416.905.
The impairment must be severe, making the claimant unable to do her previous work, or any
other substantial gainful activity thatists in the national economy. 42 U.S.C. 88 423(d)(2),
1382c¢(a)(3); 20 C.F.R. §§ 404.1505 - 404.1511, 416.905 - 416.911.

B. Procedural History

OnFebruary 12, 201(Plaintiff filed anapplicationfor aperiod of disability and
disability insurance benefitqTr. at 253). Subsequentbyn February 26, 201®laintiff filed an
additional application fosupplemental security incoméTr. at 260). In both applications,

Plaintiff assertedn onset date of May 14, 2008. (Tr. at 253,)26®8aintiff’'s applcations were
denied initially on June 29, 2010r. at184-85), and upon reconsideration on November 5, 2010
(Tr. at 94-95. A hearing was held before Administrative Law Judge (“AlM”)Dwight Evans

on January 19, 2012. (Tr. at 148-83). The ALJ issued an unfavorable decision on May 4, 2012.
(Tr. at199-213.

On August 28, 2013, the Appeals Couneitated the ALJ’s decision and remanded the
case to the ALJ (Tr. at 214-18). On remand, ALJ Evans conducted an additional hearing on
June 4, 2014. (Tr. at 105-47). The ALJ issued an additional unfavorable decision on November
17, 2014. (Tr. at 9-35). The ALJ found Plaintiff not to be under a disability from May 14, 2008,
through the date of the decision. (Tr. a}.27

OnJune 28, 2016, the Appeals Cailenied Plaintiff' srequest for review. (Tr. at@).
Plaintiff filed a Complaint (Doc. 1) in this Court on July 21, 20T&fendant filed adnswer

(Doc. 13) on September 30, 2016he parties fileanemoranda in support. (Docs. 23, 25).31



The parties consented to proceed before a United States Magistrate Judgedoeadipgs.
(SeeDoc. 17. This case is ripe for review.

C. Summary of the ALJ’s Decision

An ALJ must follow a fivestep sequential evaluation process to determine if a claimant
has proven that she is disabld®acker v. Comm’r of Soc. Sgb42 F. App’x 890, 891 (11th Cir.
2013) (citingJones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1998)An ALJ must determine
whether the claimant: (1) is performing substantial gainful activity; (2) hagsgesenpairment;
(3) has a severe impairment that meets or equals an impairment specifically 1Xed.AR.
Part 404, Subpart P, Appendix 1; (4) has the residual functional capacity (“RFC”)doypadr
past relevant work; and (5) can perform other work of the sort found in the national economy.
Phillips v. Barnhart 357 F.3d 1232, 1237-40 (11th Cir. 2004). The claimant has the burden of
proof through step four and then the burden shifts to the Commissioner at stepifiesSharp
v. Comm’r of Soc. Se®11 F. App’x 913, 915 n.2 (11th Cir. 2013).

The ALJ found that Plaintiff met the insured status requirements through Decgmbe
2013. (Tr. at 15. At step one of the sequential evaluation, the ALJ found that Plaintiff had not
engaged in substantial gainful activity since May 14, 2008, the alleged onset dats.18r
At step two, the ALJ found that Plaintiff suffered from the following severaiments:
“history of fiboromyalgia, history of hypothyroidism, history of migraines,kngain, chronic
back pain without radiculitis, hip pain, leg pain with numbness, and oBleflty.at 15. At

step three, the ALJ determined that Plaintiff did not have an impairment or combioiat

2 Unpublished opinions may be cited as persuasive on a particular point. The Court dogs not rel
on unpublished opinions as precedent. Citation to unpublished opinions on or after January 1,
2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



impairments that meets or medically equals the severity of one of the listed impaimhts
C.F.R. Part 404, Subpart. P, Appendix 1 (20 C.F.R. 88 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925 and 416.92€Tr. at 18).

Based on the evidence, the ALJ determined that Plaintiff hagsidual functional
capacity (“RFC”) to perform the full range of light work as defined in 20 C.F.R. 88 404H)567(
and 416.967(b)(Tr. at 19). Nonetheless, the ALJ stated:

[Plaintiff] is able to occasionalllift/carry 20 pounds, frequently lift/carr{0

pounds, stand/walk 6 hours in amm8urworkday, sit 6 hours in ani@ur workday,

and has unlimited ability to push and pulthe extent allowed for lifting/carrying.

The claimant can frequently climb ramps and stéatance, stoop, kneel, crouch,

and crawl. The claimant can occasionally climb laddeopes, and scaffoldsThe

claimant is limited to occasional exposure to extreme cofdlitions.
(Tr. at 19).

At step four, the ALJ determined that Plaintffcapable of performing past relevant
work, finding that “[t]his work does not requitiee performance of workelated actiities
precluded by the claimastresidual functionatapacity’” (Tr. at 2. Specifically, the ALJ
notedthat the vocational expert (“VE”) testified that Plaintifubd perform her past relevant

work as a:

1) Cashier Cheker—(Dictionary of Occupational Titles, #211.4624) classified
as light with an SVP a8 (semiskilled);

2) Manager Trainee— (Dictionary of Occupational Titles, #189.16¥18)
classified as light witlan SVP of 6 (skilled); and

3) Store Manager {Dictionary of Occupational Titles, #18%7034) classified
as sedentary with an SVP of(skilled) however the claimant performed this
job at the light level.

(Tr. at 26)3

3“SVP” is an acronym for Specific Vocational Preparation code.



In comparing Plaintiff's RFQvith the physical and mental demarafsher past relevant
work, the ALJ found that Plaintifé able toperformit as actually andenerally performed(Tr.
at 26). The ALJ stated that Plainti§* ability to perfom light work allows her to perform work
atan equal or lesser exertional level, and she does not have a severe mental impawthent
nonexerional limitations that preclude her from performing sakilled or skilled worK. (Tr.
at 26).

Although theALJ found that Plaintifis capable of perforing her past relevant workt
step fourthe ALJproceeded to malkadternative findings at step five of the sequential
evaluation. (Tr. at 26). At step five, after considering Plaintiff’'s agegadtun, work
experience, and RFC, the ALJ determined thete are jobs that exist in significant numbers in
the national economy that Plaintiff can perform. (Tr. gt Zgpecificallythe ALJ notedhe
VE's testmonythat an individual with Plaintiff ige, education, past relevant work experience,
andRFCcould perform representative occupations that include:

1) Companion(Dictionary of Occupational Titles, #309.6010) classified as
light, semiskilled work (SVP 3) with 103,546 in the nation;

2) Sales Person of General Merchandidgictionary of Occupational Tis,
#279.357054) classified as light, serskilled work (SVP 3); and

3) Gate Guard(Dictionary of Occupational Titles, #372.6630) classified as
light, semiskilled work (SVP 3) with 581,584 in the nation.

(Tr. at 27).

Pursuant to Social Security RulifteSR™) 00-4p, the ALJ foundhe VE’s testimonyto
be consistent with thenformation contained in thBictionary of Occupational Titles(Tr. at
27).

Based on Plaintiff's RFC for the full range of light work and considering Plsndige,

education, and work experience, the ALJ determined that a finding of “not disabled” was



appropriate under the framework of Medical-Vocational Rule 202(24. at 2F. Accordingly,
the ALJ concluded that Plaintifas not under a disabiliffom May 14, 2008, through the date
of the decision.(Tr. at 27).

D. Standard of Review

The scope of this Court’s review is limited to determining whether the ALJ appéed t
correct legal standartyJcRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and \whet
the findings are supported by substantial evideReghardson v. Peralegl02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8405(g). Substantial evidence is more thanikascie., the evidence
must do more than merely create a suspicion of the existence of a fact, angcfudstsuch
relevant evidence as a reasonable person would accept as adequate to support tleconclus
Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995) (citmélden v. Schweike672 F.2d 835,
838 (11th Cir. 1982)Richardson402 U.S. at 401).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer would have reached areoptresult as finder of fact, and
even if the reviewer finds that “the evidence preponderates against” the Camariss
decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 199grnes v. Sullivam32
F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking
into account evidence favorable as well as unfavorable to the dediote 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (stating that the court must
scrutiniz the entire record to determine raaddeness of factual findings).

Analysis

On appel, Plaintiff raises thremssues:



(1) The ALJ committed harmful error when he found that Ready's mental
impairments were negsevere. Additionally, the ALJ’s methodology uden
determining the severity of Ready’'s mental impairments is contrary to 20
C.F.R. 88 404.1521, 416.921.

(2) The weight the ALJ assigned the findings and opinions of Ready’s treating and
examining physicians is notgported by substantial evidence.

(3) The[RFC] assessment is not supported by substantial evidence because it does
not account for limitations arising from Ready’s need for a Haid assistive
device in violation of 20 C.F.R. 88 404.1545(b), 416.945(b).
(Doc. 23at 23). The Court address#tese issues below
A. Plaintiff's Mental Impairments
The Court firsiaddresses Plaintiff’'s contention that the ALJ committed harmful error by
finding her medically determinable mental impairnsetat be non-severe. (Doc. 23 at 13:17
Defendant disagrees;gaing that substantial evidence supports the ALJ’s se\as#gssment.
(Doc. 25 at 8-1x
On this issue, the Court notes that an impairment is “severe” under the Commissioner
regulations if it “significantly limits [a claimant’s] physical or mentailiépto do basic work
activities.” 20 C.F.R. 88 404.1520(c), 416.920(c). According to the Eleventh Circuit, however,
“[n]othing requires that the ALJ must identify, at step two, all of the impairsrtéiat should be
considered severe Heatly v. Comm’iof Soc. Sec382 F. App’x 823, 825 (11th Cir. 2010).
Rather, the ALJ must only consider the claimant’s impairments in combinatiornewrisevere
or not. Id. If any impairment or combination of impairments qualifies as “severe,” step two is
satisfiedand the claim advances to step thr&eay v. Comm’r of Soc. Se&50 F. App’x 850,
852 (11th Cir. 2013) (citingamison v. Bower814 F.2d 585, 588 (11th Cir. 1987)).

In this case, the ALJ made a determination that Plaintiff suffered from a nufrdszei®

impairments includinghistory of fiboromyalgia, history of hypothyroidism, history of migraines,



neck pain, chronic back pain without radiculitis, hip pain, leg pain with numbness, and obesity.
(Tr. at 195. Because the ALJ made a determination FHaintiff suffered from at least one

severe impairment, the ALJ was not required to list every impairment that mayg$iGetlaas
severe.See Heatly382 F. App’x at 825. Rather, the only requirement is that the ALJ
considered all of Plaintiff's impairments in combination, whether severe oseware.See id.

Here, the record demonstrates that the ALJ evaluated all of Plaintiffessrmmgnts in
combination, whether severe or neewvere.In fact, the record shows thilie ALJ specifically
analyzed the severity #flaintiff's mental impairmerstand dund the mental impairmentgere
nonsevere. (Tr. at £8). Moreover, in making his RFC gmination, the ALJ sted

In making this finding, the undersigned has considered all symptoms and the extent

to which these symptoms can reasonably be accepted as consistent with the

objective medical evidence and other evidence, based on the requirements of 20

CFR 404.1529 and 416.929 and SSRs 96-4p and 96-7p. The undersigned has also

considered opinion evidence in accordance with the requirements of 20 CFR

404.1527 and 416.927 and SSRs 96-2p, 96-Sp, 96-6p and 06-3p.

(Tr. at19).

In sum,regardless of whether the ALJ eriiachis conclusion that Plaintiff’'s mental
impairments were nesevere, the record demonstrates that the ALJ considered Plaintiff's mental
impairments in combination with Plaintiff’'s other impairments. Therefore, the ppliea the
correct legal standahd did not err in failing to find Plaintiff's mental impairments are severe,
or if he did err, the error was harmleseeHeatly, 382 F. App’x at 825.

Furthermorewhile Plaintiff argueshe ALJ failed to include angf her mental
impairments in the RF@ssessmenthe record shows that the ALJ properly considered
Plaintiff's mental impairmerstin making his RFC assessment and that substantial evidence

supports the ALJ’s decision not to include mental impairments in the RFC deteomin@t&e

Tr. at 15-25).Specifically,the ALJ determined that Plaintiff's mental impairments “do not cause



more than minimal limitation in [Plaintiff's] ability to perform basic mental work activitied
are therefore nonsevere.” (Tr.1&-16). In making this findinghe ALJ stated that “[t]here are
quite simply a lack of medical records, which would support a finding of sevetityegard to
the alleged mental impairmeritqTr. at 16).

On this point, Plaintiff takes issue with the ALJ’'s methodolo@eeDoc. 23at 1314).
Plaintiff contends that the ALJ erred by making his determination based dnda t&cords
rather than an analysis of the effects of the impairments on Plaintiff's abiliwgrk. (d.). The
Court does not construe the ALJ’s statemregtrding the “lack of medical records” as a
statementhat the record imcomplete (SeeTr. at 16). Instead, the Court construes the ALJ’s
statement as concluding thike record evidence issufficientto support another conclusion—
i.e, that Plaintiff's mental impairments are seve(&eeTr. at 16).

Moreover, contrary to Plaintiff's assertion, it appears that the ALJ did ndbfarlalyze
the effects of Plaintiff's mentampairments omerability to work For instancen making his
severity detamination,the ALJ citedmedicalrecords from multiple sources, in addition to
Plaintiff's testimony. (Tr. at 16-17). Upon reviewhése records including the recordsom
Dr. Melissa VilardebpBruce Crowell, Ph.D., Lee Mental Health Center, and Cheryl Kasprzak,
Psy.D. -do not suggest that Plaintiff has more than mild mental impairments. For example
while Dr. Vilardebo noted that Plaintiff had poor concentration and thought block, the ALJ
nonethelessoted Dr. Vilardebo’s observation that Plaintiff's thought process was mosty. line
(Tr. at 16 (citing Tr. at 449)). Similarly, while Dr. Crowell’s records showsdesmemory
problems, the ALJ noted Dr. Crowell’s determination that Plaintiff's thought ps@oes content
were appropriate and that there was no indication of a thought disorder. (T(c&ng6Tr. at

472). Further, while records from Lee Mental Health Center show that Plainsfadmnitted



into a crisis unit, the ALJ notieeless noted that Plaintiff's attention and concentration were
good and that Plaintiff did not have any suicidal tendengibs.at 1617 (citing Tr. at 798-
821)). Moreover, at discharge, Plaintiff was noted to be calm and relaxed. (Tr. at 820).
Likewise while records from Dr. Kasprzak showed that Plaintiff had thought content with
poverty, the ALJ noted that Plaintiff's thoughrocess was within normal linsit (Tr. at 17
(citing Tr. at 698). In addition, the ALJ noteBlaintiff’'s diagnostic testingwhich suggested
Plaintiff was exaggerating symptoms and limitatiogiated to her alleged mental impairments
(Tr. at 17(citing Tr. at699-700)). In sunmtheALJ’s finding that Plaintiff can perforrhbasic
mental work activitiesis supported by substantial evidence of reco®kee(r. at 16).

Further, the Court notes that the ALJ evaluated Plaintiff's mental limitations using the
four functional areas of “paragraph B” criteria from 20 C.F.R., Part 404, Subpart P, Apfendix
(Tr. at 17). First, the ALJ evaluated activities of daily living. The ALJ determined that Pfaintif
only had mild impairments in this area because she can do such activities fas bar children,
prepare simple meals, perform household chores, and drive. (Tr. a}.13et®nd, the ALJ
evaluated Plaintiff's social functioning, finding that Plaintiff only has mild limitagibecause
she can get along with authority figures and had not been fired or laid off duérg geng
with other people. (Tr. at 18). Third, the ALJ found that Plaintiff only had mild lirartatwith
the area of concentration, persiste, and pace. (Tr. at 18). Specificallijlevacknowledging
that Plaintiff has some memory problems, the ALJ nevertheless cited Platestfraony as
showing that she is a good historian. (Tr. at 18). Finally, the ALJ noted thatfPeadtno
episodes of decompensation, the final area of review. (Tr. at 18). Based on only h&ving mi
limitations in the first three areas and no egesoof decompensation in the fourth area, the ALJ

determined that Plaintiff's mental impairments were-sewere.(Tr. at 18). Upon an

10



independent review of the record, including Plaintiff's testimony, the Court caanolude that
the ALJ erred in makig this determination.

Furthermorewhile Plaintiff argues the ALJ erred by not including any limitaticeated
to her mental impairments in the RRBe record showthat the ALJ considered Plaintiff's
mental impairmentancluding the record evidencéed abovein determining Plaintiff's RFC.
(SeeTr. at 19-25). After his reviewhé ALJdeclined to add any additional limitations in the
RFC determinationelated to Plaintiff's alleged mental impairmentdpon an independent
reviewof the recordncluding the evidence cited by the ALJ above, the Court finds that the
ALJ’s decision not to include additional impairments in the RFC analysis is supported by
substantial evidence. Thus, because substantial evidence supports the AL&r,dbeisott
affirms on this issue.

B. The ALJ’s Review of the Medical Opinions

Plaintiff's next argument is that the ALJ erred in his consideration of the aledic
opinions of three physicianBlichele Canelore, Jonathan S. Daitch, and Michael Rosenberg.
(Doc. 23 at 17). Plaintiff argues that all three doctors “opined that the symptontisigefsaim
[Plaintiff’'s] impairments resulted in limitations equivalent to a less than sedentary level of
exertion.” (d. (citations to the record omitted)). Plaintiff argued toantrary to the AL3
finding, these doctors’ “findings were not inconsistent with the record and are sdppprte
diagnostic testing (Id.). Thus, Plaintiff argues that the ALJ erred by assigning these opinions
little weight. (d.).

Defendant disages, arguing that substantial evidence supports the ALJ’s decision.

(Doc. 25 at 20-23). Defendant argues that the ALJ fully considered the opinion evidence and

11



properly gave these opinions little weight because the opinions were not well sdpgort
consistent with the record evidence as a whold.).(

In reviewing this issue, the Court notes that medical opinions are stateroemts fr
physicians, psychologists, or other acceptable medical sources thdtjveltgoents about the
nature and severity of impairments, including symptoms, diagnosis and psygvitet a
claimant can still do despite impairments, and physical or mental restricBee20 C.F.R. 88
404.1527(a)(2), 416.927(a)(2). When evaluating a medical opinion, the factors an ALJ must
consider include: (1) whether the doctor has examined the claimant; (2) ttie fetgre, and
extent of a treating doctor’s relationship with the claimant; (3) the medical egidedc
explanation supporting the doctor’s opinion; (4) how consistent the doctor’s opinion is with the
record as a whole; and (&)e doctor’s specializatiorDenomme v. Comm’r, Soc. Sec. Admin.
518 F. App’x 875, 877 (11th Cir. 2013) (citing 20 C.F.R. 88 404.1527(c), 416.927(c)).

An ALJ is required to consider every medical opini&@ennett v. AstryeNo. 308ev-
646-J-JRK, 2009 WL 2868924, at *2 (M.D. Fla. Sept. 2, 2009) (citing 20 C.F.R. §§ 404.1527(d),
416.927(d)). Additionally, the Eleventh Circuit has stated that an ALJ must stiate wi
particularity the weight given to different medical opinions and the reasore$aheninshel v.
Comm’r of Soc. Sed631 F.3d 1176, 1179 (11th Cir. 2011). Otherwise, the Court has no way to
determine whether substantial evidence supports the ALJ’s decision, and the Gawnt wil
affirm simply because some rationale might have supportediltiie conclusion.See id.
Nonethelessan incorrect application of the regulations will result in harmless errooifraat
application of the regulations would not contradict the ALJ’s ultimate findiDghomme518

F. App’x at 87778 (citingDiorio v. Heckler 721 F.2d 726, 728 (11th Cir. 1983)).

12



Further, the Eleventh Circuit has held that the opinion of a treating physician must be
given substantial or considerable weight unless “good cause” is shown to the cdpiiéinys,
357 F.3d at 1240-4(citing Lewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997)). Good
cause exists when: (1) tlreating physician’s opinion was not bolstered by the evidencth€2)
evidence supported a contrary finding; ortt®treating physician’s opinion was conclusory or
inconsistent with the doctor’'s own medical recortts. An “ALJ may reject any medical
opinion if the evidence supports a contrary findingdcina v. Comm’r, Soc. Sec. Admi06 F.
App’x 520, 526 (11th Cir. 2015) (quotirgharfarz v. Boen, 825 F.2d 278, 280 (11th Cir.
1987)).

The Court evaluates the medical opinions at issue in turn below.

I. Dr. Michele Candelore and Dr. Jonathan S. Daitch

Plaintiff first argues that the ALJ erred in his reviefathe opinions oPlaintiff's treating
physiciars, Dr. Candelorand Dr. Daitch (Doc. 23 at 17:8). Plaintiff specifically argues that
Dr. Candéore’sand Dr. Daitch’s findings are not inconsistent with the record and that the ALJ
chose to ignore the doctor’s treatment relationship with Plairttdf).

Upon review, however, the Court finds that Plaintiff has not explained how the ALJ erred
in finding that Dr. Candelore’s arigr. Daitch’srecords are inconsistent with the record or that
the ALJ ignored the docta'treatment relationshign her briefingPlaintiff only recounts the
types of conditions these doctors treatdd.).( Because Plaintiff only statesattypes of
treatmenthese doctorperformedinstead of explaining how these doctors’ opiniare
consistent with other medicaVidence of recordRlaintiff did not met her burden of showing

that the ALJ erred The Courthas no basis to conclude that the &lukd

13



Notwithstanding tfs finding, the Court nevertheless finds that the ALJ had “geode”
to discount Dr. Candelore’s amt. Daitch’sopinions, including their opiniorthat Plaintiffhas
limitations equivalent tdess than a sedentary level of exertigBeeTr. at 924-25, 927-28).As
stated above, good cause exists to discount the treating physician’s opinioflydeeating
physician’s opinion was not bolstered by the evidence; (2) evidence suppootadaayc
finding; or (3) a treating physician’s opinion was conclusory or inconsisiéimtive doctor’s
own medical recordsSeePhillips, 357 F.3d at 1240-41n this instance, the record evidence
supports the AL3 contraryconclusion thaPlaintiff is capable omore than sedentary work—
i.e, light work. SeeTr. at 19).

For instancethe ALJ cited objective medical evideneencluding diagnostic imaging
studies showingnly minimal findings— in support of his RFC finding that Plaintiff can perform
light work. (SeeTr. at 23). As noted by the ALJ, an X-ray of the hip from May 2008 showed no
arthritis and no dislocations or fracture&e€Tr. at 20 (citing Tr. at 613) Similarly, an MRI
from July 2008 of the lumbar spine showed essentially normal findings and no evideeceeof
root compression.SeeTr. at 20 (dting Tr. at 606607)). Diagnostic records from February
2011alsoshowed only minor issuesS€eTr. at 21(citing Tr. at528)). In fact, the attending
physicianat that timecould not find any particular pathology from imaging that would cause
Plaintiff's pain. (SeeTr. at 21 (citing Tr. at 528))Additional imaging from October and

November 2011 showed only mild issueSedTr. at21 (citing Tr. 495-96, 499-50])

4 “Sedentary workis defined by the regulations as “lifting no more than 10 poundsimiesand
occasionally lifting or carrying articles like docket files, ledgers, andl$owds.” 20 C.F.R. 88§
404.1567, 416.967Additionally, the regulations state “J#jough a sedentary job is defined as

one which involves sitting, a certain amount of walking and standing is often nedassary
carrying out job dutiesJobs are sedentary if walking and standing are required occasionally and
other sedentary criteria are metd.

14



Likewise,imaging from October 2012 also show only mild findingSedTr. at22 (citing Tr. at
901-902)). In sum,drause the objective medical evidenneluding diagnostianaging

studies, appears to shamly minimal findings this provides substantial evidence in support of
the ALJ’s RFC finding that Plaintiff can perforngtit work. GeeTr. at 19).

Additionally, in making his RFC findinghe ALJalsocited Plaintiff sconservative
treatment history, the significant treatment gaps in Plaintiff's medical histodyPlaintiff's
daily activities in support of a finding that Plaintiff can perform a reduced maingght work.

(Tr. at 1925). These reasons are not rebutted by Plain®éelPoc. 23 at 17-19; Doc. 31 at 1-
4). Thus, these reasons also provide substantial evidence in support of thRRACJitsdings.

Furthermorewhile Plaintiff argues that th&LJ ignored the doctors’ treating relationship
with Plaintiff, (Doc. 23 at 18), th€ourt notes that treatment relationshipmy one factor an
ALJ weighs when considering the opinion eviden&ee20 C.F.R. 88 404.1527(c), 416.927(c).
For instance, another importdattoran ALJ considers supportability.Id. Here,howeverthe
Court finds that the record evidence suppoursrararyconclusion.

In sum, the Court finds théte record evidenceupports a contrary finding and thtae
opinions of Dr. Candelore amar. Daitchwere not bolstered by the evidence. Tlymd cause
exists to discount Dr. Candelore’s dnd Daitch’sopinions. See Phillips357 F.3d at 1240-41.
Accordingly,the Court finds that substantial evidence supports the ALJ’s deaisttihatthe
ALJ did not err on this ground.

il Dr. Michael Rosenberg

Plaintiff nextcontends that the ALJ erred in finding that the opinion of Dr. Rosenberg, a

consultative examining phiggan, was only entitled to little weight(Doc. 23 at 18-19)Plaintiff

argues thatthe examination and findings from Dr. Rosenberg, who is a specialist in neurology,

15



should be given greater weight than the opinions ofspaeialists.” (Id. at 19 (cting 20 C.F.R.
88 404.1527(d)(5), 416.927 (d){) Plaintiff argues that thALJ erred by‘assigning only ‘little
weight’ to Dr. Rosenberg’s opinions and by giving ‘great weight’ to Glenn Bigsby, a non-
examining state agency examinerltl.).

Upon reviav, however, the Court finds that the ALJ articulasedficientreasons for
giving the opinion of Dr. Rosenberg little weigt$ee Winscheb31 F.3cat1179. For instance,
while Dr. Rosenberg opined that Plaintiff had significant limitations in liftimgj @arrying, (Tr.
at 689), the ALJ cite@laintiff's mild diagnostic findings, conservative treatment history, the
significant treatment gaps in Plaintiff’'s medical history, and Plaintiff’'s datiyiies in support
of a finding that Plaintiff can, instead, perform a reduced range of light wBdeT(. at 19-25).
These reasonsunrebutted by Plaintiff provide substantiavidencdan support the ALY RFC
findings. Because substantial evidence supports a contrary conclusion to Dr. Rpsenber
opinion, the Court cannot find that the ALJ erred in the weight he assigned to the opinion.

Furthermorewhile specialization isnefactoran ALJconsidersn assigning weight to
the medical evidence, it is not the only fact8ee20 C.F.R. 88 404.1527(c), 416.927(c)th&r
factors includesupportability length of the treatmemelationship, and frequency ekamination
Id. As a result, gecialization— standing alone is insufficient to granimoreweight to Dr.
Rosenberg’s opinionSee id.Moreover, as indicated abgwhe medical evidence of record
supports a contrary conclusion to Dr. Rosenberg’s findings that Plaintiff can onlynperfor
sedentary wrk. (SeeTr. at 689-94). Thus, althoughe state agency medical consuligslienn
Bigsby, may not have hatthe same level of specialization as Dr. Rosenberg, specialization is

insufficient to overcome the other evidence of record that supports Bigsby ssiorglthat
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Plaintiff can perform more than sedentary wo(geeTr. at 462-69). Accordingly, the Court
cannot conclude the ALJ erred on this ground.

C. Plaintiff's Need for a Handheld Assistive Device

Plaintiff's final contention is that the ALJ’'s RFC assessment is not supported by
substantial evidendeecause it does not account for limitations arising from Pldsmti#fed for a
hand-held assistive device in violation of 20 C.F.R. 88 404.1545(b), 416.945(b).” (Dac. 23
19). Plaintiff argues thatvhile the ALJevaluatedPlaintiff's need for a cane, the ALJ erred in
his conclusions on this issudd.(at 20).

First, Plaintiff specifically takessue with the ALJ’s conclusidhat“[m]ore than one
physician did nobelieve her cane was medically necessafid’ (citing Tr. at23)). Plaintiff
states thatwhile Dr. Candelore firmly asserted tHtintiff required a hantield assistive
devicein order to ambulate independently, other physicians’ opinions of record — including those
of Dr. Eshan M. Kibria and Dr. Rosenbergeflected uncertainty(Id. (citing Tr. at439, 443)).
Plaintiff contends that “Dr. Kibria merely stated tfRakaintiff's] use of a cane did not ‘seem’
medically necessary.”ld. (citing Tr. at443)). Plaintiff furthernotes that another doctoiD+.
Rosenberg — provided inconsistent findings regarding the need for délahassistance device
(Id. (citing Tr. at 685, 690). For instancePr. Rosenberg opinedthat Plaintiff's use of acane
“did not appear to be medically necessaandhealsocheckeda box“no” in responsé¢o a
guestion of whether a careemedically necessaryld. 20-21 (citing Tr. at 685, 690)).
NonethelessPlaintiff notes that, in another secti®r, Rosenbergtated thaPlaintiff required
“the use of a cane to ambulate” and could anipdate 10 minutes without a candd.((citing

Tr. at 685, 690)).Plaintiff argues thatDr. Rosenberg’s contradictory findings and Dr. Kibria’s
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ambivalence canndie logically equivalent to what thd_J characterizes as ‘more than one
physician’concluding that Ready’s cane is not medical necesséig. at 21(citing Tr. at23)).

Additionally, Plaintifftakes issue with the ALJ’s finding that “there are no object
medical records to support [Plaintiff's] use of the canéd’).( Plaintiff argues that the medical
evidence of record establish@egular treatment for hip, back and bilateral leg pain frequently
affecting her gait.” Ifl. (citing Tr. at 421-437, 492-529, 544-98, 682-94, 707-97, 822-925, 929-
42)). Thus, Plaintiff argues the ALJ’s conclusion is inconsistent with the reclatdl. (

Defendant disagrees, arguing that substantial evidence supports the Alslendec
(Doc. 25 at 19 Furthermore, Defendant argues tleaten if the ALJ erredh failing to include
an additional limitatiorfor Plaintiff to use a cane, any error would be harmldss (citing Tr. at
139)). Specifically, Defendarargues that the VE identified jobs that Plaintiff copéform
evenif additional limitations, including the use of a canerevacluded in Plaintiff's RFC (See
id. (citing Tr. at 139)).

Upon review, the Court agrees with Defendant and finds that the ALJ did not err on this
issue. As an initial matter, the Court specifically disagrees with Plaintiff's ribonethat the
record fails to show that more than one physician did not believe a cane was medicall
necessaryFirst, the record shows that Dr. Kibria stated that Plaintiff's “[c]ane does eot se
medicallynecessary.”(Tr. at 443). While there might be a hint of uncertainty in this statement,
Dr. Kibria's statement certainly does not establish the conversg-that a canes medically
necessarySee id.Furthermore, while Dr. Rosenberg maéemmingly contradictory findings
about Plaintiff’'s need for a canesgTr. at 685, 690), it cannot be disputed that Dr. Rosenberg
specifically checked a bardicatingthatthe use of a cane ot medically necessary. (Tr. at

690). After he ALJ revieved this evidence, he found that “[m]ore than one physician did not
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believe her cane was medically necessa(yr. at 23). The Court cannot say that the ALJ erred
in making this determination.

Furthermoreeven if the ALJ did err on this grourahy erro would be harmless. A
noted abovean incorrect application of the regulations will result in harmless error fraato
application of the regulations would not contradict the ALJ’s ultimate findiBgnomme518
F. App’x at 877-78. Here, Plaintiff failed to show how any potential error by thenakJ
harmfulbecause Plaintiff has not shown how any need for a cane would contradict the ALJ’'s
ultimate finding that Plaintiffs not disabled Specifically, a review of the transcript from the
hearing shows that théE identified jobs that Plaintiff could perform even if additional
limitations, including the use of a cane, were included in Plaintiff's. RAT. at 139).As a
result,even if the ALJ failed to include the additional limitation in PlaingifRFC that a cane
would be required, thisrror was harmless because/duld not change the ALJ ultimate finding
that Plaintiff isnot disabled.SeeDenomme518 F. App’x at 877-78. Accordingly, the Court
affirms as to this issue.

Conclusion

Upon consideration of the submissions of the parties and the administrative record, the
Court finds that the decision of the ALJ is supported by substantial evidence and decided upon
proper legal standards.

IT IS HEREBY ORDERED:

The decision of the Comns®ner is herebAFFIRMED pursuant to sentence four of 42
U.S.C. 8§ 405(g). The Clerk of Court is directed to enter judgment accordingly, ter@mat

pending motions and deadlines, and close the case.
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DONE AND ORDERED in Fort Myers, Florida oseptembeR7, 2017.

L

MAC R. MCCO
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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