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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
SCOTTSDALE INSURANCE COMPANY,
Plaintiff,
V. Case No: 2:16<¢v-602+tM-99MRM
PUSHING DAIZIES, INC., DAVID
PEREZ, KADDIAMY BARUH, ESTELLA
WILSON and CITY OF FORT MYERS,

Defendant.
/

ORDER

Pending before the Courttise City of Fort Myers’ (“City”) Motion to Strike Scottsdale
Insurance Company’s (“Scottsdale”) Second Affirmative Defense (Doc. l€2)ph June 14,
2017. Scottsdale filed a Response in Opposition to thés@itgtion to Strike (Doc. 109) on
July 5, 2017.This matter is ripe for review

l. Background

Scottsdale originally brought this action on August 2, 2016. (DocSd9gttsdales
original Complaint sought a declaratory judgment related to an insurance poliayei iss
Defendant Pushing Daizies, Inc. (“Daizies”)d.(at 17). Scottsdale alleges Daiziess the
organizer of theo-called Zombicon” event in Fort Myers, Floridald(at{ 12). Scottsdale
alleges that an intentional shooting occurred at the evih}. (ndividuals claiming to have
been shot at the event sued Daizidd. gt  13). Scottsdale defend@dizies under a
reservation of rights.lq.). Scottsdale allegebat the insurance policy had an Assault and/or

Battery Exclusion Endorsementid.(at § 14). Scottsdale’s original Complaint requested the
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Court to declare that there is no coverage to Darelesedto claims from the Zombicon ene
based upon the insurance polEyssault and/or Battery Exclusi@mndorsement.|d. at 1617).

On March, 3, 2017, th€ity filed anUnopposed Motion to Intervene as Defendant (Doc.
67),asserting an “interest in the subject matter of the action betlaisscase involves the scope
of coverage of an insurance policy to which the City is an additional inijrecat 10). On
March 13, 2017, the Court grantéak Citys Unopposed Motion to Intervene as Defendant.
(Doc. 70). On April 19, 2017, the Cau granted Scottsdaleldnopposed Motion for Leave to
File Second Amended Complaint for Declaratory Judgment (Doc. 71). (DocSé8)sdales
Second Amended Complaint for Declaratory Judgment (Doav8S)entered the same ddp.
pertinent part, Scottsdale’s Second Amen@edplaint requests judgment declaring that the
insurance policy does not afford insurance covera@ainies orthe City for the claimselated
to the Zombicon eent. (Doc. 85 at 14).

On May 3, 2017, the City filed its Answer, Defenses, Counterclaims, and Demand for
Jury Trial (Doc. 90). As the CountBtaintiff, the City asserts thre®unterclaims against
Scottsdaleelated to the insurance policy: Count | is Breach of Contract (Duty to Defend
Count llis Breach of ContradiDuty to Indemnify; and Count Il is Declaratory Relief. (Doc.
90 at 15-18 As the Counter-Defendarfbcottsdale filed its Answer and Affirmative Defenses
(Doc 100) on May 24, 2013as®rtingfour affirmative defensegid. at 510).

The Motion to Strike Scottsdale’s Second Affirmative Defense (Doc. 102)

In its Motion, the Cityseekdo drike Scottsdale’s Second Affirmative Defeng®oc.
102 at 3).This affirmative defense cités thesubjectinsurance policy anis policy definitions,
(Doc. 100 at 8), and therstates “[t]o the extent that a covered ‘occurremsetfined under

the Policy has not occurred, the Policy affords no coverage for the subject madasand



damages soughigainst Daizies and the Cityid. at8). The City argues that Scottsdale’s
Second Affirmativat as a “conclusory allegation” without factual support. (Doc. 103.at 3
Specifically,the City argues that “Scottsdale’s Second Affirmative Defense does no more tha
cut and paste large sectioofsthe Policy (including numerous defined terms, exclusion, and
conditions) and then simply allege that coverage does not apply if an ‘occurrence’ has not
‘occurred? (Id. at 1).

In support of its arguments, tkkaty notes that there is @ébate regardg whether the
Twombly/lgbableading standardpplies to affirmative defenses.id(at 2 n.1)! The City
contends that this Court has held tthet Twombly/Igbalktandard applies to affirmative defenses
(Id. (citing e.g, Merrill v. Dyck-O’Neal, Inc, No. 2:15ev-232+TM-38, 2015 WL 4496101, at
*1 (M.D. Fla. July 23, 2015)). Nonethelefise Cityargues thatéven cases declining to apply
the Twombly/lgbaktandard require an affirmative defense to provide the opposing party with
sufficient noti@ to meet the defense at trialfd. (citing Heath v. Deans Food T.G. L&¥o.
6:14-cv-2023-ORL-28, 2015 WL 1524083, at *1 (M.D. Fla. Apr. 2, 2015))ere, he City
contends that Scottsdale’s Second Affirmative Defense “provides no explanhatsoeverdr
its legal conclusion that an ‘occurrence’ has not occurréd.). Thus,the Cityargues that the
defense does not providentth sufficient notice to respondld(). Accordingly, the City
contendghat theSecond Affirmative Defenshils to satsfy Rule 8 of the Federal Rules of Civil
Procedurend therefore should be stricken.Id.).

In responseScottsdalarguesha its Second Affirmative Bfense satisfies Ruleahd,

thus, is sufficient as a matter of law. (Doc. 109 atR}ecifically, Scottsdale argues that

1 SeeAshcroft v. Igbal556 U.S. 662 (2009articulating the heightened “plausibility” pleading
standard)Bell Atl. Corp. v. Twomb|y550 U.S. 544 (200 {ksame)



“severaldecisions in the Middle District of Florida have noted that the majority of feclenas
refuse to apply th&@wombly/Igbableading standard to affirmative defensedd. at 3(citing
Heath 2015 WL 1524083 at *1)). Thus, Scottsdale argues that “there is no requirement under
Florida law that an insurgrlead in an affirmative defense specific facts demonstrating exactly
howa policy provision applies, particularly when discovery has not been compléleq.
Moreover,Scottsdale statdbat its ‘Second Affirmative Defense quotes felicy’s
relevant insuring agreement and ‘occurrence’ definition, as well as variausded definitions
within the relevant insuring agreement, and simply asserts that the Poliayad@é®ord
coverage in the absence of an ‘occurrencdd. qt 34). As a result, Scottsdale contends that
“[t]he defense compliewith Fed. R. Civ. P. 8 in that it is set forth in short and plain terms and
adequately placebe City onnotice of the issue to be litigateide( whether an “occurrence”
took place in order to trigger the Policy’s insuring agreemeid).a{ 4 (citingCore Constr.
Sens. SE,Inc. v. Amerisure Ins. CoNo. 6:12ev-836-Orl-36KRS, 2012 WL 12904335, at *2-3
(M.D. Fla. Oct. 5, 2012). Accordingly,Scottsdale argues that thkotion to Strike should be
denied. [d.).
Legal Standards
Fed. R. Civ. P8(c) governs Affirmative Defensestatingthat “[ijn responding to a
pleading, a party must affirmatively state any avoidance or affirmativesefeAn
affirmative defense is generally a defense that, if established, requigesgutfor the
defendant even if the plaintiff can prove his case by a preponderance of theeviden
Williamceau v. DyclO’Neal, Inc, No. 2:16ev-855FTM-29CM, 2017 WL 2544872, at *1
(M.D. Fla. June 13, 2017pteele, J.JquotingWright v. Southland Corp187 F.3d 1287, 1303

(11th Cir. 1999).



A court may strike “from any pleading any insufficient defense or any redtnda
immaterial, impertinent, or scandalous mattdféd. R. Civ. P. 12(f)Nonetheless‘[a] motion
to strike is a drastic remedy, which is disfavored by the coufisdmpson v. Kindred Nursing
Centers E., LLC211 F. Supp. 2d 1345, 1348 (M.D. Fla. 2002) (internal quotations and citations
omitted). Motions to strike Will usually bedenied unless the allegations have no possible
relation to the controversy and may cause prejudice to one of the paldig&itationsomitted).
An affirmative defense will be stricken if it is insufficient as a matter of IBlerman v.
SeaWrld Parks & Entm’t, Inc.No. 8:14ev-3028-T-35EAJ, 2015 WL 12859432, at *2 (M.D.
Fla. June 16, 201%giting Anchor Hocking Corp. v. Jacksonville Elec. Au#19 F. Supp. 992,
1000 (M.D. Fla. 1976)):A defense is insufficient as a matter of law if (1) on the face of the
pleadings, it is patently frivolous or (2) if it is clearly invalid as a matternaf |lavlicrosoft
Corp. v. Jessee’Compus. & Repair, Inc, 211 F.R.D. 681, 683 (M.D. Fla. 2002jting Anchor,
419 F. Suppat 1000.

As noted above, there is some question whether the heightened pleading standard
articulated inTwombly/Igbalapplies taaffirmative defense CompareHerman 2015 WL
12859432, at *3Scriven, J. concluding that th&wombly/Igbableading standardoes not
applyto affirmative defensgswith Merrill, 2015 WL 4496101, at *1 (Chappell, {jting
Twombly 550 U.Sat544 and stating “[a] pleader must . . . plead enough facts to state a
plausible basis for the claim” Despite this uncertainty, this Court has routirredid that ‘a
defendant is required to plé sufficient relevant factual ‘allegations connecting the defense to
[the plaintiff's] claims in th[e] cas®. Daley v. ScoitNo. 2:15ev-269+FTM-29DNF, 2016 WL
3517697, at *2 (M.D. Fla. June 28, 2016jeele, J.Jciting Schmidt v. Synergentic Commc’ns,

Inc., No. 2:14ev-539+FTM-29CM, 2015 WL 997828, at *2 (M.D. Fla. Mar. 5, 2015)).



Moreover,‘compliance with Rule 8(c) requires a defendant to set forth ‘some factssstapl
a nexus between the elements of an affirmative defense and the allegatioromplaent,” so
as to provide the plaintiff fair notice of the grounds upon which the defense réstéaimceay
2017 WL 2544872, at *1 (quotingk Studios, Inc. v. R.L.R. Invs., LK. 2:15ev-389FTM-
99CM, 2016 WL 4529323, at *2 (M.D. Fla. Aug. 30, 2016)) dh affirmative defense
comprises no more than bare bones conclusory allegations, it must be stridieenll’, 2015
WL 4496101, at *)(quotations omitted; citinylicrosoft 211 F.R.D. at 684).
V. Analysis

Upon review of Scottsdale’s Second Affirmative Deferlbe Court finds thahe City’s
Motion is due to be denied. In making this determination, the Court finds this Court’s previous
decision inCore Construction Services Southeast, Inc. v. Amerisure Insurance Contopaay
highly persuasiveSee2012 WL 12904335. I€ore Constructionthe Court denied a motion to
strike affirmative defenses an action for breach of contrdor failure to defend and to
indemnify. Id. at *1-3. There, he plaintiff sought to strike a numbertbe defendant’s
affirmative defenses for failure to provide suffraiesupporting factsld. at*1-2. Of notethe
defendant’s seventh affirmative defense asserted, in pertinent part, &deénée that any
‘property damagesought against Plaintiff in the Underhg Action was not caused by an
‘occurrenceas defined ¥ the Policy as suciproperty damagewould not fall within the
Insuring Agreement of the Poli¢yld. at *1.

The Court found that th@efendant’s affirmative defenses, including seeenth
affirmative defensée‘raisdd] disputes directly related to the allegations of the complaldt.at
*3. The Caurt noted that the defendant “point[ed] to portions of the insurance policy (or its

exclusions) that, it alleges, would result in a finding {tre defendantis not liable for the relief



[the plaintiff] seeks in this actioh.ld. The Court found that the plaintiff “ha[d] not shown that
it would be prejudiced if the merits of these defenses are resolved at sujmdgangnt or trial,
as opposed to being resolved on a motion to strike” or thasé affirmative defenses fail to
provide sufficient notice as to how the cited policy provisions apply to the instant ¢tas
Although the defendant failed to quote the policy provisions at issue, the Court héfeb that
deferdant identified them with enough specificity the plaintiffto have notice of the defenses
the defendantnay raise.ld. As a result, the Court denied the motion to strike.

The instant case is analogouore Construction For instance, as i@ore
Constructionthe present counterclaii® an action for breach ebntractfor failure to defend
and indemnify. $eeDoc. 90 at 15-1)¢ Similarly, a review of Scottsdale’s Second Affirmative
Defenseshows that it includes analogous words and phiesése affirmative defense at issae
Core Constructionincludingspecifically the termioccurrence’ (SeeDoc. 100 at 8).
Moreover, & in Core ConstructionScottsdale’s Second Affirmative Deferdieectly disputes
the allegationsnade to support thedaims assertedn this litigation See2012 WL 12904335at
*3. In fact, similar tothe defendant i€ore ConstructionScottsdale points to portions of the
insurancepolicy, or its exclusionghat it allege would result in a finding thatis not liable for
the reliefthe Cityseeks in this actionSee d. Scottsdales Second Affirmative Defense
specificallystates- after citing the policyand various policy definitionsthat “[tjo the extent
that a covered ‘occurrence’ as defined under the Policy has not occurred, the Ruilitsyrad
coverage for the subject claims made and damages sought against DaiziesGityd"th{d.).

Here,as inCore Constructionthe Court finds that the City “has not shown that it would
be prejudiced ithe merits of these defenses are resolved at summary judgment or trial, as

opposed to being resolved on a motion to strike” or that “these affirmative def@hses



provide sufficient notice as to how the cited policy provisions apply to the instant Gese

Core Construction2012 WL 12904335, at *3If anything, Scottsdale has done more than what
was found to be minimally sufficient @@ore Construction See id. There,the Court held that

the defendant’seferencego the policy were enough for the plaintiff to have notice of the
defenses the defendant may raike.at *3. HereScottsdale actually cited the specifigolicy
provisions and definitions that applySdeDoc. 100 at 8). Thus,the Court agreesith the
reasoningnd the resulin Core Constructiorand finds that the City’s Motion to Strike should
be deniedn this case See2012 WL 12904335, at *3.

In sum, the Court finds th&cottsdale hasrovided sufficient information €., the
references to the policy at issuéoprovide fair notice of the grounds upon whichdésense
rests. SeeWilliamceay 2017 WL 2544872, at *1.

Accordingly, the Court hereb@RDERS thatthe City of Fort MyersMotion to Strike
Scottsdale Insurance ComganSecond Affirmative Defense (Doc. 102 DENIED.

DONE AND ORDERED in Fort Myers, Florida on August 28, 2017.

Yl

MAC R. MCCOY)
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties



