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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
BECCA COLLAZO,
Plaintiff,
V. Case No: 2:16<¢v-636+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

This cause is before the Court on PlairfBifficcaCollazds Complaint (Doc. 1) filed on
August 15, 2016. Plaintiff seeks judicial review of the final decision of the Commissibtie
Social Security Administration (“SSA”) denying her claim for supplemem@listy income.
The Commissioner filed thEranscript of the proceedings (hereinafter referred to as “Tr.”
followed by the appropriate page number), and the parties filed legal memorandpart sf
their positions. For the reasons set out herein, the decision of the CommissikdfliRMED
pursuant to 8§ 205(g) of the Social Security Act, 42 U.S.C. § 405(Q).

l. Social Security Act Eligibility, Procedural History, the ALJ’s Decision, and
Standard of Review

A Eligibility

The law defines disability as the inability to do any substantial gainful adhyitgason
of any medically determinable physical or mental impairment that can be expetsditan
death or that has lasted or can be expected to last for a continuous period of not lesduban tw
months. 42 U.S.C. §8 416(i), 423(d)(1)(A), 1382c(a)(3)(A); 20 C.F.R. § 416.905. The

impairment must be severe, making the claimant unable to do her previous work, or any other
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substantial gainful activity that exists in thational economy. 42 U.S.C. 88 423(d)(2),
1382c(a)(3)(B); 20 C.F.R. 88 416.905 - 416.911. Plaintiff bears the burden of persuasion
through step four, while the burden shifts to the Commissioner at steBfiween v. Yuckert
482 U.S. 137, 146 n.5 (198

B. Procedural History

On May 30, 2012, Plaintiff filed an application for supplemental security income tsenefi
asserting an onset @aof April 1, 2012. (Tr. at 199 Plaintiff s application was denied initially
on June 28, 2012, and upon reddasaton on September 10, 2012Tr. at 115-16). An
Administrative Law Judge (“ALJ”)}James G. Mylesconducted a video hearing on January 29,
2015. (Tr. at 70-104). ALJ Myles issued an unfavorable decision on March 13, 2015. (Tr. at
17-35). The ALJ found Plaintiff had not been under a disability since May 30, 2012, the date
Plaintiff's application was filed. (Tr. at 30).

On June 29, 2016, the Appeals Council denied Plamtiffjuest for review. (Tr. at@l).
Plaintiff filed a Complaint (Doc. 1) in this Court on August 15, 2016. Defendant filed an
Answer (Doc. 13) on November 15, 2016. The parfiled nemoranda in support. (Docs. 21-
22). The parties consented to proceed before a United States Magistratedatige
proceedings. SeeDoc. 16). This case is ripe for review.

C. Summary of the ALJ's Decision

An ALJ must follow a five-step sequigal evaluation process to determine if a claimant
has proven that she is disabld®acker v. Cominof Soc. Se¢.542 F. App’x 890, 891 (11th Cir.

2013) (citingJones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must determine

1 Unpublished opinions may be cited as persuasive on a particular point. The Court dogs not rel
on unpublished opinions as precedent. Citation to unpublished opinions on or after January 1,



whether the @imant: (1) is performing substantial gainful activity; (2) has a severe impairment;
(3) has a severe impairment that meets or equals an impairment specifically |Xed.AR.

Part 404, Subpart P, Appendix 1; (4) has the residual functional caf&Eg”) to perform her

past relevant work; and (5) can perform other work of the sort found in the national economy.
Phillips v. Barnhart 357 F.3d 1232, 1237-40 (11th Cir. 2004). The claimant has the burden of
proof through step four and then the burdhifts to the Commissioner at step fiddinesSharp

v. Comm’r of Soc. Se®11 F. App’x 913, 915 n.2 (11th Cir. 2013).

At step one of the sequential evaluation, the ALJ found that Plaintiff had not engaged in
substantial gainful activity since May 32012, the application date. (Tr. at 22). At step two, the
ALJ found that Plaintiff suffered from the following severe impairments: Sitypeobstructive
sleep apnea, residuals from a motor vehicle accident resulting in low back paissiepre
schizophrenia and a bi-polar disorder.” (Tr. at 22). At step three, the ALJ ohetdrtnat
Plaintiff did not have an impairment or combination of impairments that meets or medically
equals the severity of one of the listed impairments in 20 C.F.R. Part 404, Subpart. P, Appendix
1 (20 C.F.R. §8§ 416.920(d), 416.925, 416.926). (Tr. at 23).

Based on the evidence, the ALJ determined that Plaintiff ha@Rkdo perform
“medium work” as defined in 20 C.F.R. 8§ 416.967(c) with some additional exceptions. (Tr. at
24). Specifically, the ALJ found:

[D]ue to a combination of her impairments, after an hour on her feet, the claimant

would need an option to work seated or to rest for two minutes. She should have

no concentrated exposure to hazards. There should be restroom access to the work

area. Unskilled and only superficial interpersonal contact, with no teams or

working with the public as far as critical job duties other than superficiadedBa

upon her mental impairments, socially the claimant could cooperasamuie,
routine tasks. Accept directions and feedback. Should would be able to interact

2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



appropriately despite her mood depression. Should would have limited tolerance

for frequent recurrent contact with the general public or function best with teams

with modest social demands.
(Tr. at 2425).

At step four, the ALJ determined that Plaintiff is unable to perform her pasanehork
as a fast food worker. (Tr. at 28). The ALJ noted that Plaintifphasrelevant work as a fast
food worker,Dictionary of Occupational Title8311.472-010, exertionally light and unskilled
with a specific vocational preparation codeawd. (Tr. at 28). The ALJ stated that Plaintsf
“past relevant work involved working in team or as a crew member, which is othtsideope
of her current residual functional capacityTr. at 28). Thus, the ALJ found that Plainigf
unable to perform her past relevant wo(kr. at 28).

At step five, considering Plaintiff age, education, work experience, and RFC, the ALJ
found that there are jobs that exist in significant numbers in the national ecorairf®yaintiff
can perform. (Tr. at 29). pgcifically, the ALJ noted the vocational expe(tVE") testimony
that an individual with Plaintifé age, education, work experience, and RFC would be able to
perform the requirements of representative occupations suchoapitahcleanemictionary of
Occupational Titleg“DOT”) #323.687-010 (nationally 92,000 and regionally 7,000). (Tr. at
29). Additionally, the VE testifiedhat, & the light levelof exertion the hypotheticaindividual
would be able to perform the requirements of othpresentative occupations such ssrter of
agricultural produce, DOT #529,687-186 (nationally 15,000 and regionally 1,000); housgkeepi
cleaney DOT #323.687.014 (nationally 83,000 and regionally 7,08@)marker in the retail
setting DOT # 209.587-034 (nationally 27,000 and regionally 1,700). (Tr. at 29). Nonetheless,
the ALJ found “there would be some slight need for erosion of some of these, due to the

interaction with customers, that would erode these numbers by 10 percent.” (Tr. at 29)



Pursuant to Social Security Ruling (“SSR”) 00-4p, the ALJ found the WsStimony to
be consistent with the information contained in@M4@T. (Tr. at 29). Based on the \&&’
testimony and considering Plaint#ffage, education, work experience, and RFC, the ALJ found
that Plaintiff “is capable of making a successful adjustment to other workxibtd ie
significant numbers in the national economy.” (Tr. at 30). The ALJ determinedptieetéft a
finding of “not disabled” was appropriate. (Tr. at 30).

Accordingly, the ALJ concluded that Plaintifadnot been under a disabilisgnce May
30, 2012, the date Plaintiffapplication was filed(Tr. at 30).

D. Standard of Review

The scope of this Coud'reviewis limited to determining whether the ALJ applied the
correct legal standartycRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideReghardson v. Peralegl02 U.S. 389, 390
(1971). The Cmmissione’s findings of fact are conclusive if supported by substantial
evidence. 42 U.S.C. 8405(g). Substantial evidence is more than a scietjithg evidence
must do more than merely create a suspicion of the existence of a fact, ancchadstsnch
relevant evidence as a reasonable person would accept as adequate to support tleconclus
Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995) (citmélden v. Schweike672 F.2d 835,
838 (11th Cir. 1982)Richardson402 U.S. at 401).

Wherethe Commissioné&s decision is supported by substantial evidence, the district
court will affirm, even if the reviewer would have reached a contrary restilhder of fact, and
even if the reviewer finds that “the evidence preponderates against” theiS€oomars
decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 199grnes v. Sullivam32

F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking



into account evidence favorable as well as unfavertibthe decisionFoote 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (stating that the court must
scrutinize the entire record to determine reasonableness of factual findings)

. Analysis

On appeal, Plaintiff raises thressues:

(1) The ALJs finding at step five is not supported by substantial evidence because
the ALJ did not adequately account for Plaingiféevere mental impairments
when he assessed overly vague limitations in the [RFC] assessment and failed
to state in dequate vocational terms what her work limitations would be, in
violation of [SSR] 96-8p.

(2) The ALJ erred by failing to adequately consider Plairgtiffnedically
determinable impairments of obesity and sleep apnea and did not sufficiently
evaluate the impa of those conditions in assessing the Plaistiffvork
capacity, in violation of SSRs 02-1p and 96-8p.

(3) The ALJs credibility assessment of Plaintiff is not supported by substantial
evidence because the ALJ improperly discredited Plaintiff based oarhiy f
status and required objective findings to support subjective mental limitations,
in violation of 20 C.F.R. § 416.929(c)(13), SSR 8&15.

(Doc. 21 at 1).

A. Whether the ALJ Adequately Accounted for Plaintiff' s Severe Mental
Impairments in the RFC

Plaintiff first contends that the Alslfinding at step five is not supported by substantial
evidence. (Doc. 21 at 6). Plaintiff argues that the ALJ did not adequately acmoRtiftiff's
severe mental impairments when he assessedht she contendsareoverly vague limitations
in the RFC assessmentd.j. Additionally, Plaintiff argues that the ALJ failed to state in
adequate vocational terms what Plairgifyork limitations would be, in violation of SSR 96-8p
and 20 C.F.R. § 416.945(a)(1)d.}.

Specifically, Plaintiff contends that “it is unclear what exactly the ALJ méear{sic]

‘limited toleranckeand ‘frequent recurrent contact. (Id. at 8 (citing Tr. at 25)). Plaintiff argues



that this limitation is vague because “the ALJ failedefine exactly howlimited’ Plaintiff’s
tolerance for public contact is.'ld(). Plaintiff argues that “[b]y failing to specify the degree or
limitation, the ALJ shifted the interpretation of that term to the vocational expert, which
improper, as the RFC determination is reserved to the ALJ and the Agency, not trenabcati
expert.” (d.). Plaintiff contends that “[t]his is no different than the ALJ finding that Bf&in
has some type of limitation in dealing with the general public,” which géfieding Plaintiff
contends is insufficient.1d.).

Similarly, Plaintiff argues that “it is unclear exactly what the ALJ mearsrdynction
best with teams with modest social demarid@ld. (citing Tr. at 25)). Plaintiff argues that the
term “modet” is overly vague and “does not specify how frequently or extensivelytilai
could interact with coworkers.”ld. at 89). Plaintiff argues that “[a] valid function by function
analysis was not performed in assessing the RHQ."af(9).

In sum, Raintiff argues that “the RFC is invalid is because it does not contain a
comprehensive function by function assessment of limitations stemming fromifPaimental
impairments.” Id.). Moreover, Plaintiff argues that “the hypothetical question posed to the
vocational expert incorporating the limitations found in the RFC does not containtadl of t
specific limitations arising from Plainti impairments.” Ifl.). As a result, Plaintiff argues that
“the RFC assessment and vocational expert testirangot supported by substantial
evidencé' (Id.). Moreover, Plaintiff argues thdt]lhe error is harmful because the impact of
Plaintiff' s specific mental limitations adversely affect her ability to perform other wailkable
in significant numbers in the national economyld.)

Defendant disagrees, arguing that substantial evidence supports tiseadsdssment of

Plaintiff s RFCbecauséne adequately described Plairigffunctional limitations. (Doc. 22 at 6-



13). Further, Defendant points dbat “Plaintiffs counsel stipulated to the expert qualifications
of the VE at the hearing (Tr. 91) and did not object to the ALJ’s hypothetical questions f
vagueness (Tr. 93-94) and the VE understood the ALJ’s questions (Tr. 95-98).” (Doc. 22 at 13).
Defendant argues that “the clear implication frilrase facts is that the words used in the ALJ’
RFC provided sufficiently clear information for the VE to respond rationaltii¢ hypothetical
questions (Tr. 95-98).” (Doc. 22 at 13-14).

Although Defendant contends that the ALJ did not@efendanhonetheless concedes
that “it appears the AL RFC may contain typographical and spelling erfof&d. at 14).
Specifically, Defendant notes tH§ifjhe wording and punctuation in the ALJ’s hypetlcal
guestions to the VE (given verbally and transcribed) is slightly different tiherRFC in the
decision.” (d. at 14 (internal citations omitted)Despite these discrepanciéswever,
Defendant argues that, “[c]ollectively, the facts showAhé&'s hypothetical was not deficient
for vagueness, is supported by substantial evidence and should be affiridgd.” (

In reviewing this issue, the Court notes that “the regulations defti@as that which an
individual is still able to do despite the limitations caused by his or her impairméttglips,
357 F.3d at 1238 (citing 20 C.F.R. § 404.1545@} als®0 C.F.R. § 416.945(a) (sam&)he
RFC assessment ntdsst identify the individudls functional limitations or restrictions and
assessis or her workrelated abilities on a functigoy-function basis . . . SSR 968p, 1996
WL 374184, at *1. Only after that may RFC be expressed in terms of the exertional levels of
work, sedentary, light, medium, heavy, and very héawy.

In thiscasethe ALJ made a number of findings in the RFC assessment. (Tr. at 24-25).
In fact, theALJ made specific findings in the RFEGsessmemelated to Plaintiffs mental

impairments.(See id. Specifically,as to Plaintiff's mental impairmenthe ALJ found:



Unskilled and only superficial interpersonal contact, with no teams or working with
thepublic as far as critical job duties other than superfid@ased upon her mental
impairments, socially the claimant could cooperate on simple, rotasikes.

Accept directions and feedback. Should would be able to interact appropriately

despite her mood depression. Should would have limited tolerance for frequent

recurrent contact with the general public or function best with teams withsinode
socialdemands.
(Tr. at 2425).

Notwithstanding these findings by the ALJ, Plaintiff nonetheless argues thfsitdhe
RFC findings are invalid becaugb) the RFC assessmethbes not contain a valid function by
function assessmeant Plaintiff s impairmentsand(2) the hypothetical question to the VE did
not incorporate all of Plaintif§ limitations. §eeDoc. 21 at 9).

As to Plaintiff's first argumentPlaintiff's primary contention is that the ALJ assessed
overly vague limitations in the RFCId(at 6). Raintiff citesOlsen v. Astrue858 F. Supp. 2d
1306, 1306 (M.D. Fla. 2012), in support of her argument that the RFC findings were overly
vague. (Id. at 8. InOlsen the Court reversed and remanded the decision of the Commissioner,
in part, based on the ALJ’s failure to pose a hypothetical questibe ¥H that specifically
accountedor the plaintiff’'s mental limitations 858 F. Supp. 2d at 1320. The Court noted the
ALJ's finding at the administrative levéhat the claimant “had the RFC to perform a full range
of work at all exertional levels, but was restricted to unskilled work and occastmtattwith
the public.” Id. at 1317. The Court found, however, tha &iLJ “failed to make findings
sufficient for the Court to ascertain whether the restriction to unskilled kmoited by
occasional contact with the public, as stated in the RFC and the hypothetical questjoatedyle

encompassed Plaintiff severenentl impairment.” Id. at 1320. Thus, the Court found the

ALJ’s decision not to be fully supported by substantial evideidte.



The Court findsPlaintiff’ sreliance orOlsento be inapposite Contrary to Plaintiffs
contentionthe Olsendecision is not concerned with vagueness of the RF@bigad addresses
whether the ALJ made sufficient findings for the Court to determine whethszdtnetiors in
the RFC assessmemdequately encompassed thaintiff’s severenental impairmentSee id.
While vagueness and the sufficiency of factual findings may be relaggdaté not the same
concept. Moreover, unlikeOlsen the ALJ herencludedspecificfactual findinggelated to
Plaintiff s mental impairments the RFC assessmenSeeTr. at 24-25). In contrast, the ALJ
in Olsenonly found that the claimant “had the RFC to perform a full range of work at all
exertional levels, but was restricted to unskilled work and occasional contadhevghblilic.”
858 F. Supp. 2d at 131 Because the ALJ here made spedificiingsrelated to Plaintiff's
mental impairmentOlsenis distinguishable See id.

Plaintiff does not point to any other authomstypporting Plaintiff's position that thLJ
failed to adequately assess her wielated abilities on a function by function basise to
vagueness(SeeDoc. 21 at 911). This is important becauBéaintiff takes issue witkpecific
parts of the RFC assessmerfbed idat 8). For instancdlaintiff contends that “it is unclear
whatexactly the ALJ means” by certain terms he included in the €€ as “limited
tolerance,” “frequent recurrent contdand “modest.”Id. Plaintiff argues that “[b]y failing to
specify the degree or limitatn, the ALJ shifted the interpretation of that term to the vocational
expert, which is improper, as the RFC determination is reserved to the ALJ ancetiey Atpt
the vocational expert.”ld.). Nonetheless, Plaintiff do@®t cite anytegalauthority in support
of theseargumerg. The Court therefore, cannot conclude that the RiSSessment was

improperly vague or that the ALJ failed to account for Plaistiffiental impairments.

10



As to Plaintiffs second contention, that the hypothetical question to the VE did not
incorporate all of Plaintifs limitations the Court notes that when an “ALJ elects to use a
vocational testimony to introduce independent evidence of the existence of work|thataant
could perform, the ALJ must pose a hypotheticaktjoa that encompasses all of the clairgant
severe impairments in order for the \gEéstimony to constitute substantial evidendglsen
858 F. Supp. 2d at 1318iting Pendley v. Heckle767 F.2d 1561, 1563 (11th Cir.

1985)). Nonetheless‘when theALJ relies on the testimony of a VEe key inquiry shifts to
the adequacy of the RFC description contained in the hypothetical posed to tta¢heéEthan
the RFC simply cited in the Alsidecision.” Brunson v. Astrue850 F. Supp. 2d 1293, 1303
(M.D. Fla. 2011) (quotingorbitt v. AstrueNo. 3:07ev-518-J-HTS, 2008 WL 1776574, at *3
(M.D. Fla. Apr. 17, 2008)).

Herg the Court cannot find that the RFC description was inadequate because the
hypothetical question to the VE at the heaemgresslyincluded limitations related Plaintifs
severe mental impairmentSee Olsen858 F. Supp. 2d at 131Brunson 850 F. Supp. 2d at
1303. Specifically, at the hearing, the ALJ asked therW@dtiple hypothetical questions(Tr. at
93). Thehypotheticalquestions appear to includ# of the limitations the ALJ ultimately
assessed in the RFC assessnrehtis decision, including those the ALJ attributed to Plaintiff's
mental impairments (SeeTlr. at 24-25, 93-97)As a result, it appears the Apdsed
hypothetical questianthat encompassadl of Plaintiff's severe impairmentsThus,the VE's
testimonymay constitute substantial evidencBee Olsen858 F. Supp. 2d at 1318.

As to the adequacy of the RFC description, the Court finds that it cannot conclude the
RFC description was inadequat®y way of examplethere is no indication in the recdittht the

VE failed to understand the ALJ’s questionSe€Tr. at 95-98). In fact, when the VE expressed

11



uncertainty regarding the Alsluseof the word “syperficial” in onehypothetical question, the
VE sought to clarify the terminology. (Tr. at 93-94). The VE used the hypotheticionse
posed by the ALJ and opinegd to thgobs Plaintiff can perform.SeeTr. at 93-98). Tie Caurt
cannot conclude that the RFC description contained in the hypothetical posed towhas VE
inadequate SeeBrunson 850 F. Supp. 2d at 1303.

This is not to say, however, that the ALJ's R&3essmenms without issue. As
Defendant concedes, for instanttee ALJs RFC may contain typographical and spelling
errors.” (Doc. 2at 14 (internal citations omitted)Jzor example,the ALJ s hypothetical
guestiors to the VE at the hearing included limitations that Plaintiff could not work in teams “as
part of gitical job duties other than in a superficial manner” and alsd‘Rktintiffl may . . .
function best athingswith modest social demands(Tr. at93, 97 (emphasis added)). In
contrastthe ALJ’'s RFC finding in the decisiostates that Plaintiff would “function best with
teamswith modest social demands.” (Tr. at 25 (emphasis gyldédhile it is certainly possible
to read these findings in harmony and/or to chalk tdesgepancies um typographical or
spelling errorsthe ALJ’s RFC finding is not entirely consistent with the hypothetical question to
the VE (SeeDoc. 21 at 8). Notwithstandihg anyinconsistency, however, the Court concludes
that anypotentialerroris harmless.

Specifically, the Cournotes thatthe burden temporarily shifts at step five to the
Commissionef. Doughty v. Apfel245 F.3d 1274, 1278 n.2 (11th Cir. 20Qd)ing Jones v.
Apfel 190 F.3d 1224, 1228 (11th Cir. 1909At step five, {tjhe Commissioner must produce
evidence that there ather work available in significant numbers in the national economy that
the claimant has the capacity to perfornd’ (citing Jones 190 F.3d at 1228). Nonetheless, the

Eleventh Circuit has stated that f{ipbrder to be considered disabled, the claimaunst then

12



prove that he is unable to perform the jobs that the Commissionér ldtgciting Jones 190
F.3d at 1228 The Court further notes thah incorrect application of the regulations will result
in harmless error if a correct applicationtieé regulations would not contradict the ALJ’s
ultimate findings.Denomme v. Comm’r, Soc. Sec. Adnba8 F. App’x 875, 877 (citinBiorio

v. Heckler 721 F.2d 726, 728 (11th Cir. 1983)).

In this case, the Commissioneglyingon the testimony of the ¥, listed a number of
jobs that Plaintiff could perform. (Tr. at 29%laintiff, however, did not explain why she could
not perform tle jobs listed Thus, Plaintiff has not met her burden of proving that she cannot
performanythe jobs listed by the Commissiorsed on her mental impairmentee
Doughty 245 F.3cat 1278 n.2.As a result, the Court cannot conclude that any error here is
harmful SeeDenomme518 F. App’x at 877-78.

In sum, the Court cannot conclude thatAhg erredin assessin@laintiff's severe
mental impairments in the RFC assessment. Accordingly, the &fturts the ALJs decision
as to this issue.

B. The ALJ’s Review ofPlaintiff s Obesity and Sleep Apnea

The Court next addresses Plaintiff's contention that the ALJ diddeafuately consider
hermedically determinable impairments of obesity and sleep apnea or the impaskeof tho
conditions in assessirfgerwork capacity. (Doc. 21 at 9). Specifically, Plaintiff argues that she
was consistently noted to have a body massxiftRMI”) of greater than 40placing herm the
extreme range for obesityld(at 10 (citing Tr. at 390, 393, 556)). Plainfifftherstates that
her weight was noted to be a contributing factor to her sleep apnea and corresporioirey day

somnolence. I¢. (citing Tr. at 390, 398, 408)). Additionalllaintiff argues that her multiple

13



psychotropic medications appear to be a significant factor in her obdsditgt 11(citing Tr. at
452)).

Despite these issues, Plaintiff contends that, while thieatknowledged Plaintii$
obesity at step two and restated her BMI, the ALJ “did not describe whattiong he believed
were related to Plainti§ obesity or how her obesity and sleep apnea acted in combination with
other impairments.” I€. (citations omitted)). Moreover, Plaintiff argues that “[t]here is no
logical discussion of how the conditions might impact Plaistdbility to work.” (d.). Plaintiff
argues that “for a VIS testimony to constitute substantial evidence, the ALJ must pose a
hypothetical question which comprises all of the clairrmmhpairments.” Ifl. (citation
omitted). Here, however, because the hypothetical question and RFC did not account for
Plaintiff's obesity and sleep apnea, Plaintiff argues that “the denial of the claim basetieipon t
VE'’s testimony is not supported by substantial evidenclel)). (

Defendant disagreearguing that the ALJ adequately considered Plaintiff's obesity and
sleep apnea impairments. (Doc. 22 at 14). Specifically, Defendant conterfélsithi#f never
alleged disability or any specific limitations due to her obesity or si@egea [d. (citing Tr. at
253)). Moreover, Defendant argues that diagnoses do not establish limitakibrag.15 (citing
Moore v. Barnhart405 F.3d 1208, 1213 n.6 (11th Cir. 2005k a result, Defendant argues
that the fact that the ALJ found Plaintgfobesity and sleep apnea to be severe impairments does
not undermine the ALJ’s subsequent findings regarding Pla;mRFC and ability to perform
other work. [d.). Thus,Defendant argues that the AtJindings are supported by substantial
evidence and, therefore, should starfSleqidat 16).

The Court first addresses Plaintiff's arguments regarding her obesityhi<point, the

Court notes thatin ALJ must consider obesity as an impairment when evaluating a clamant

14



disability. SeeSSR 021p, 2000 WL 628049, at *1 (Sept. 12, 2000). While it is the ALJ’
responsibility to find that obesity is a medically determinable impairment, therbigdn

Plaintiff to establish that her obesity results in functional limitations, and that disalded

under the Social Security AcBee20 C.F.R. § 416.912(a);)((2016) (instructing claimant that

the ALJ will consider “only impairment(s) you say you have or about which eggves

evidence” and “[yJou must provide medical evidence showing that you have an impésme

and how severe it is during the time you Hat you are disabled”§ee alsd-lynn v. Heckleyr

768 F.2d 1273, 1274 (11th Cir. 1985) (noting claimant “bears the burden of demonstrating that
the Secretary decision . . . is not supported by substantial eviderfce”).

A review of the analogous cas&vl& helpful on this issueln Castelv. Commissioner of
Social Securityfor instance, the Eleventh Circuit affirmed the ALJ’s consideration of the
claimant’s obesity.355 F. App’x 260, 264 (11th Cir. 2009 Caste| the claimant argued that
the ALJfailed to consider her obesity in combination with other impairments and failed to
specify any functional limitations resulting from her severe impairment of gbdgit The
Eleventh Circuit, however, found no error because the “record reflect[edh¢hat.J
considered [the claimant’s] obesity[,]” and “the ALJ made specific reference t@3HRin his
ruling.” 1d. Thus, despite the ALJ determining that obesity was a severe impairment, the cour
found that the ALJ did not err because the medical evidence did not support “specific finctiona
limitations” attributable to obesitySee id.

Similarly, inVickers v. Astrughecourt affirmed the ALJ's obesity determination. No.

3:08CV78/MCR/EMT, 2009 WL 722273, at *14 (N.D. Fla. Mar. 18, 2008)Vickers the court

2 The Court notes that these regulations were recently rev@saRevisions to Rules Regarding
the Evaluation of Medical Evidence, 82 Fe@gib844-01 (Jan. 18, 2017).

15



noted that ALJ did na@venmention the claimant’s obesity. 2009 WL 722273, at *14.
Nonetheless, the court found no error in the ALJ’s decision because the claimant Hmlanbes
had any limitations related to his obesifee id.

Additionally, inIngram v. AstrueNo. 8:07ev-1591JDW-TBM, 2008 WL 2943287, at
*6 (M.D. Fla. July 30, 2008), this Court affirmed the ALJ’s consideration of the claisnant’
obesity. Id. There, he claimant’s weight was noted repeatedly throughout the record, but the
ALJ failed to mention the claimant’s obesity orattdress it in accordance with SSR12 Id.
Despite this failurethe Court found that the error did not constitute grounds for reversal because
the claimant had not identified any evidesoggesting that his RFC was affected by his obesity.
See id.

In the present casthe record reflects th#tte ALJ reviewed all of the relevant evidence
of record regarding Plaintiff’'s obesity, and considered her obesity in thextohteer other
healthproblems. $eeTlr. at 22-28). Specifically, the ALJ found Plaintiff's obesity to be a
severe impairment at step two and also considered her obesity at step three22(PB)at
Moreover, the ALJ specifically stated that, pursuant to SSRpQRIairtiff’'s “obesity has been
considered and this [RFC] is consistent with her activities.” (Tr. ati23}aste] the ALJ’s
consideration of the claimant’s obesmgsfound to besufficientwhenthe record showethat
the ALJ specifically considered Plaintiff's obesity aislo that he made specific reference to
SSR 021p in his ruling. See355 F. App’x at 264 Here, as irCaste] the ALJ specifically
considered Plaintiff's obesity aradsospecifially referened SSR 021p in his ruling. $eeTr.
at 23). Thus, the Court is persuaded by the reasoni@gsteland finds that the ALJ’s

treatment of Plaintiff’'s obesity was sufficierbee355 F. App’x at 264. There is no indication
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from the record thahe ALJfailed to considePlaintiff's obesityin determining that Plaintiff has
the RFC to perform medium work with some additional exceptidBeeTf. at 24-25).

Furthermoreas inVickersandingram Plaintiff has failed to show any additional
limitations resilting from her obesity.See2009 WL 722273, at *14; 2008 WL 2943287, at *6.
Specifically, while Plaintiff states that her obesity might be linked to her sppegaaand that her
psychotropic medications may contribute to her obesity, Plaintiff doesiggest that these
issues affect her ability to warkor does Plaintiff explain how the ABJIRFCdetermination
fails to account for these issue§eéDoc. 21 at 10-11). Thus, the ALJ did not err in reviewing
Plaintiff's obesity.

Turning to the issuefd’laintiff's sleep apnea, the Court finds that Plaintiff has failed to
show any additional limitations related to her sleep apnea. SpecifeRBFC is the most
Plaintiff can do despite her limitations. 20 C.F.R. 8 416.945(a)(1). Moreover, diagnoses do not
establish limitationsMoore, 405 F.3d at 1213 n.Gdere,while the ALJ found Plaintiffs
medically determinable impairment of sleep apnea to be severe, (Tr. at 22) Jthewdtheless
noted that Plaintiff had recved treatment for sleep apné€&. at 27 (citinge.g, Tr. at 41011)).
The ALJ furthercitedtreatment notes sknng thatPlaintiff was compliant with treatment and
had shown positive resuliom the treatment(Tr. at 27 (citinge.g, Tr. at 410-11)). The Court
finds that the ALJ cited substantial evidence of record supporting his decision r&gto as
additional limitationgelated taPlaintiff's sleep apneaAccordingly, the Court findghat
Plaintiff has not shown that hsleep apnea caused more limitationsthvat theAL J assigned
in theRFC assessment. The AltBerefore, did not err on this ground.

As a final matterthe Court notetghat“[i] n order for a vocational expesttestimony to

constitute substantial evidence, the ALJ must pose a hypothetical question whixtsesrall
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of the claimaris impairments.”Wilson v. Barnhart284 F.3d 1219, 1227 (11th Cir. 2002).
Here, Plaintiff contends that the ALJ erred becausdtipothetical question to the VE did not
include all of Plaintiffs limitations, specifically those impairmem&dated to heobesity andir
sleep apnea. (Doc. 21 at 1Bs stated abovydnowever Plaintiff has not demonstrated that she
has any adtlonal limitations related therobesity or sleep apnedMoreover, it appears that all
of the impairmentsiltimatelyincluded in the ALE RFC assessment were included in the
hypothetical questions to the VE at the hearirgee{r. at 93-98). Thus, the Court cannot find
that the ALJ erredn this ground.

Accordingly, the Court finds that the ALJ properly considered Plaintiff's opaat
sleep apngand theCourt affirms the AL® decision on this issue.

C. Plaintiff 's Credibility

Finally, Plaintiff argues that the ALJ improperly discredited credibility (1) based on
her family status and (2) by requiring objective findings to support her swiejestintal
limitations. (Doc. 21 at 11).

In looking at the ALX credibility determrmation, the Court notes that to establish
disability based on testimony of pain and other symptoms, a plaintiff must satisfydngs of
the following threepart test: “(1) evidence of an underlying medical condition; and (2) either (a)
objective medical evidence confirming the severity of the alleged pain; thraflithe objectively
determined medical condition can reasonably be expected to give rise to the climied p
Wilson 284 F.3dat 1225 (citingHolt v. Sullivan 921 F.3d 1221, 1223 (11th Cir. 1991)). After
an ALJ has considered a plaintiff's complaints of pain, the ALJ may réect, tand that
determination will be reviewed to determine if it is based on substantial evidéoceno v.

Astrue 366 F. App’x 23, 28 (11th Cir. 2010) (citingarbury v. Sullivan957 F.2d 837, 839
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(11th Cir. 1992)). If an ALJ discredits the subjective testimony of a plaititéh he must
“articulate explicit and adequate reasons for doing so. Failure to artitheateasons for
discrediting subjective tagtony requires, as a matter of law, that the testimony be accepted as
true.” Wilson 284 F.3d at 1225 (internal citations omitted). Nevertheless, the Eleventh Circuit
has stated that “[t]he question is not . . . whether [the] ALJ could have reasorealitgccfthe
claimants] testimony, but whether the ALJ was clearly wrong to discrediVitérner v.
Comny of Soc. Se¢421 F. App’x 935, 939 (11th Cir. 2011).

The factors an ALJ considers in evaluating a plaistgtibjective symptoms include:

1. The individuals daily activities;

2. The location, duration, frequency, and intensity of pain or other symptoms;

3. Factors that precipitate and aggravate the symptoms;

4. The type, dosage, effectiveness, and side effects of any medication an individual
takes or has taken to alleviate pain or other symptoms;

5. Treatment, other than medication, an individual receives or has receiveigfor rel
of pain or other symptoms;

6. Any measures other than treatment an individual uses or has used to relieve pain
or other symptoms (e.qg., lying flat on his or her back, standing for 15 to 20 minutes
every hour, or sleeping on a board); and

7. Any other factors concerning an individgalfunctional limitations and
restrictions due to pain or other symptoms.

SSR 967p, 1996 WL 374186, at *Zee als®SSR 163p, 2016 WL 1119029, at *7 (factors
nearly identical to SSR 9Bp); Moreng 366 F. App’x at 28 (citing 20 C.F.R. § 404.1529(c)(3)).
“A clearly articulated credibility finding with substantial supporting evigenahe record will
not be disturbed by a reviewing courfbote 67 F.3d at 1562.

In looking at Plaintiffs credibility, the ALJ gave three reasons for finding Plaistiff

testimony less thacredide. (SeeTr. at26-28). The ALJ citedl) the conservative nature of
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Plaintiff’'s medical care; (2) the limited objective medical findings; and (3) Plamaifimitted
activities all diminished Plainti® credibility. (Tr. at 28).The Court addresses each reason the
ALJ gave in turn below.
I. TheConservativeNature of Plaintiffs Medical Gare

Plaintiff argueghatthe ALJs assessment for this reasemot supported by substantial
evidence (SeeDoc. 21 at 12). gecifically, Plaintiff stateghat she has a lengthy history of
medication trials. I€. (citing Tr. at 544)). Additionally, Plaintiff states that, during the relevant
period, she frequently changed medications and dosalgesciting e.g, Tr. at 424, 433).
Plaintiff further states that she treated with multiple antipsyclagents and persisted on the
regimen dspite significant side effectscluding weight gain. I€. (citing Tr. at 450)). Plaintiff
furtherargues that she had two inpatient hospitalizations for mental impairments lastirad seve
days. [d.at 1213). As a result, Plaintiff argues that she has sought aggressive medical
intervention for her mental impairments and, “[b]y any measure, Plaintificuahsall
treatment that is available to her.Id.(at 13).

Defendant disagrees, arguing that substantial evidence supports the ALaigsindi
(Doc. 22 at 16).Defendant states thatxcluding Plaintiffs hospital admissions, “Plainti§f
treatment consisted of medication management and office folpowsits” (Id. at 17). Thus,
Defendant argues that“[tlhe conservative nature of Pldstifedical care provides further
evidence that her condition was not as limiting as she claimédl.{internal citations omitted)).

On this point, the Court does netveigh factual evidengéut instead only addsees
whether the ALJ applied the correct legal standard and whether the findingppoeead by

substantial evidenceSeeDyer v. Barnhart395 F.3d 1206, 1210 (11th Cir. 2008)cRoberts
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841 F.2d at 108Richardson402 U.S. at 390. Here, substantial evidence supports the ALJ’
conclusiongegardinghe conservative nature of Plaintiff's treatment

In making this finding, the Eleventh Circsidecision inPennington v. Commissioner of
Social Security652 F. App’x 862, 873 (11th Cir. 201,instructive In Penningtonthe court
affirmed the ALJ’s credibility determinationdd. There,the evidence showed that the claimant’s
pain wagartially relieved by medicationld. The court found that this evidenseggestedhat
the claimant’dreament was conservatilgecause the claimantsymptoms were being managed
adequately.ld. Thus, the court held that “there was more than a scintilla of evidence to support
the ALJs conclusion [the claimant’sjonservative treatment undermined his testignabait the
severity of his symptonis.ld. (citing Winschel 631 F.3d at 11738 Accordingly, the court
found that this reason given liye ALJfor discounting the claimant’s credibilityas supported
by substantial evidencesee dl. (citations omitted).

In discounting Plaintiff's credibilitythe ALJherefoundthatwhenPlaintiff was
“‘compliant with taking her medications, the claimant’s psychiatric symptoms aiécsigtly
reduced ocompletely diminished.” (Tr. at 28). The ALJ citedament notes in support of this
finding. (SeeTr. at 26-27 (citing Tr. at 370))Similar toPenningtonthe Court finds that these
treatment notes provide evidence of record suggestatdgPlaintiff's symptoms wergartially
relieved by medicatianSee652 F. App’x at 873 Accordingly, like Penningtonbecause the
evidencesuggestshat Plaintiff's symptoms were partially relieved by medicatibe record
supports a finding tha&laintiff's treatment was conservatisecause hesymptoms were being
managed adequatelyeed. Although Plaintiff citesother evidence which would suppart
alternative findingthe ALJ’s citations to relevardgvidence of record providaorethan a

scintilla of evidence isupportof the ALJ’s contusionthat Plaintiffsconservative treatment
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underminedPlaintiff's testimonyregardingthe severity of hesymptoms SeePennington 652
F. App’x at 873. Thus, as irenningtonthe Court finds that this reason given by the AdrJ
discountingPlaintiff’'s credibility is supported by substantial eviden&ee652 F. App’x at 873.
The Court thereforecannot findthat the ALJ was clearly wrong to discredit Plaintiff on this
basis. See Wernerd21 F. Apfx at 939.
il. The Limited ObjectiveMedical Findings

Plaintiff next argues thahe ALJs finding that there are “limitedbjective medical
findings” is not supported by the record. (Doc. 21 gt Haintiff notes that “[m]ental
impairments inherently have limited objective medical evidencewwuing them.” id.).
Notwithstanding this limitation, Plaintiff contends that the only objective evideraiable—
Plaintiff’'s mental status examinationsoutinely show abnormal findings throughout the
relevant period. Id. (citing Tr. at 419, 422-23, 432, 436, 441, 446, 450, 463, 468, 526-27, 534,
541, 545, 550)). Moreover, Plaintiff argues that “the professional judgment of Plaintiff
psychiatrists, to constantly change medications and dosages, provides axmeobgesisi for
concluding that Piatiff’s mental impairments were not under satisfactory coht(al. at 13).
Thus, Plaintiff argues th#éthe ALJ sfinding of “insufficient objective medical data% not
supported by substantial evidencéd. at 1314).

Defendant disagrees, arguitigt “[t]he objective medical findings. . do not establish
that Plaintiff s condition was as limiting as she allegedDo¢. 22at 17 (citing Tr. at 284)).
Defendant states that “[d]iagnostic studies conducted and obtained by Piaioittiors also did
not reveal abnormalities that would support Plaintiff's allegations of disabliagdtional
limitations” (ld. (citing Tr. at 2228)). Further, Defendant states tivetiile Plaintiff had two

hospitalizationglue to mental impairment, the hdagpzationsoccurred when Plaintiff “lacked
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or failed to take prescribed medicationld.((citing Tr. at 26)). Defendarrther argueshat
Plaintiff’'s symptoms related to her hospitalization “diminished or were eliminated with
medication management(ld. (citing Tr. at 26)). Moreover, while not cited by the ALJ as a
reason for discreditg Plaintiff, Defendant argues that “no treating or examining doctor irdpose
limitations on Plaintiffs ability to work, which further supports the AlkJdeterminabn that
Plaintiff' s subjective complaints were not entirely credibldd. (citation omitted)).

In reviewing this reason given by the ALJ, the Court nBlamitiff's contentiorthat the
available objective evidence, her mental status evaluation, shadwedmal findings. (Doc. 21
at 13(citations to the record omitted) review of the mental status evaluations cited by
Plainiff, howeverfails to show any significant abnormalities. For instance, while Plamtiff
mood/affect was, at times, noted to be depressed and ansieese(.Tr. at 436), thenental
status evaluations routinely showed that Plaistjffidgment and insight were good, her thoughts
and perception were logical and goal directed, normal speech, and no suicidal idezgibm, (
at 435-36). Moreover, Plaintiff did not describe what was abnormal #iesé mental status
evaluations, nor did she cite other objective findings to support her conter§eeo(. 21 at
13). Without adequate support, the Court cannot findtttee®ALJ was clearly wrong to discredit
Plaintiff's testimony on this basisSee Werneid21 F. Appx at 939.

ii. Plaintiff s Admitted Activities

Finally, Plaintiff argues thahe ALJs finding that “Plaintiffs daily activities are
inconsistent with disabtly, is not supported by substantial evidence.” (Doat2l4). Plaintiff
argues that despite the ALJ noting that “Plaintiff iB@nemakerand is able to care for the
needs of her five children,” the record nonetheless demonstrates that fiRAaiativing with

her parents, who are assisting with her childrerd’ (€iting Tr. at 77)). Due to the help from
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her parents, Plaintiff argues that “the Ad dbservation that she is a homemaker is somewhat of
a mischaracterization.”ld.). Moreover, Pletiff notes thatthreeof her children are “self
sufficient teenagers, and all of the children were sehgetl.” (d.). Plaintiff argues that her
“family status in this case and her activities related to her status as a panenteftect
negativelyon her disability claim” and that “[tlhe mundane daily activities cited by thé dd_
not contradict Plaintif§ testimony regarding her severe mental illness and are not supportive of
his finding that she can return to full time work activityltl.). Plaintiff argues that “the
activities listed are not equivalent to performing work activity” and, thergefdre credibility
assessment is not supported by substantial evidenick).” (

Defendantdisagrees, arguing that, “[a]lthough not dispositive amtnts activities may
show that the claimarg symptoms are not as limiting as allegeddog. 22 at 1{citing 20
C.F.R. § 416.929(c)(3)(i); SSR 96-Mpyer, 395 F.3d at 12%Macia v. Bowen829 F.2d 1009,
1012 (11th Cir. 1987))).

On this point, the Court notes that participation in everyday activities of shotibdura
such as housework or fishing, does not necessarily disqualify a claimant franfitgisaewis
v. Callahan 125 F.3d 1436, 1441 (11th Cir. 1997). NonetheleBaiatiff's activities may be
considered in evaluating a claimantredibility. See Dyer395 F.3d at 1212; SSR 96-7p, 1996
WL 374186, at *3see als®GSR16-3p, 2016 WL 1119029, at *7.

In this case, while Plaintiff makes a compelling argument that tideféiled to consler
the help Plaintiff receivesom her family antbr that three of her children are sslifficient
teenagers, th&LJ was not wrong to consider Plaintgfactivities as part of his credibility

determination of Plaintiff.See Dyer395 F.3d at 1212. Moreover, given that the ALJ reviewed
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the entire record, the Court cannot find that the ALJ was clearly wrong todiiselantiff’s
testimony on this basisSee Wernerd21 F. App’x at 939.
V. Conclusion Regarding the ALJ’s CredibilDetermination

In sum, the ALJ articulated clear reasons for discounting Plamtifédibility. SeeTr.
at 28). Moreoverhe Court cannot find that the ALJ was clearly wrong to discredit Plamtiff
testimony on these baseSee Wilson284 F.3d at 1225Accordingly, the ALJS credibility
determination is affirmedSee id.

II. Conclusion

Upon consideration of the submissions of the parties and the administrative record, the
Court finds that the decision of the ALJ is supported by substantial evidence and decided upon
proper legal standards.

IT IS HEREBY ORDERED:

The decision of the Commissioner is herd®FIRMED pursuant to sentence four of 42
U.S.C. 8§ 405(g). The Clerk of Court is directed to enter judgment accordingly, ter@mat
pending motions and deadlines, and close the case.

DONE AND ORDERED in Fort Myers, Florida on September 28, 2017.

Y,

MAC R. MCCOY)
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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