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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
ANNA GARZA,
Plaintiff,
V. Case No: 2:17<v-391+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

This cause comes before the Court on Plaintiff AGaszas Complaint, filed on July 13,
2017. (Doc. 1).Plaintiff seeks judicial review of the final decision of the Commissioner of the
Social Security Administration denying her claifior a period of disability, disability insurance
benefits and supplemntal security incomeThe Commissioner filed the Transcript of the
proceedings (hereinafter referred to as “Tr.” followed by the appropagke pumber), and the
parties fileda joint memorandurdetailing their respectiveositions. For the reasons set out
herein, the decision of the CommissionedREVERSED andREMANDED pursuant to 8
205(g) of the Social Security Act, 42 U.S.C. § 405(g).

l. Social Security Act Eligibility, Procedural History, the ALJ’s Decision, ard
Standard of Review

A. Eligibility
The law defines disability as the inability to do any substantial gainful adbiyitgason
of any medically determinable physical or mental impairment that can be expetesditon

death or that has lasted or can be expected to last for a continuous period of not lessduban tw
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months. 42 U.S.C. 88 416(i), 423(d)(1)(AB82c(a)(3)(A)20 C.F.R. 88 404.1505, 416.965.
The impairment must be severe, making the claimant unable to do her previous work, or any
other substantial gainful activity thatists in the national economy. 42 U.S.C. 88 423(d)(2),
1382¢(a)(3)(B); 20 C.F.R. §§ 404.1505 - 404.1511, 416.905 - 416Maintiff bears the
burden of persuasion through step four, while the burden shifts to the Commissioner aé step fi
Bowen v. Yeckert 482 U.S. 137, 146 n.5 (1987).

B. Procedural History

Plaintiff filed applications for period of disability, disability insurance benefits, and
supplemental security income with an alleged onset date of January 31, 2014. (Tr. at 214, 218).
Plaintiff's applicatiors weredenied initially on July 9, 2014 and upon reconsideration on
October 14, 2014. (Tr. at 49-50, 83}84 videohearing was held before Administrative Law
Judge (“ALJ")Christopher L. Dillon on May 16, 2016. (Tr. at 33y48he ALJ isued an
unfavorable decision on June 2, 2018&r. at7-32). The ALJ found Plaintiff not to be under a
disability fromJanuary 31, 2014 through the date of the decision. (Tr)at 25

OnJune 13, 2017, the Appeals Council denied Plaintifftpiest foreview. (Tr. at 1-B
Plaintiff filed a Complaint oduly 13, 2017. (Doc. 1). Defendant filed an AnsweBeptember
26, 2017. (Doc. 13)The parties filed doint Memorandum setting forth their positions and
arguments on the issues. (Doc).2Uhe parties consented to proceed before a United States

Magistrate Judge for all proceeding§&eé€Doc.18). This case is ripe for review.

! The Court notes that the Social Securitgulations were recently revise8eeRevisions to
Rules Regarding the Evaluation of Medical Evidence, 82 Fed. Reg. 5844-01 (Jan. 18, 2017).
Unless otherwise specified, the Court refers to the regulations in dffaettame of the
Administrative LawJudge’s decision.



C. Summary of the ALJ’s Decision

An ALJ must follow a fivestep sequential evaluation process to determine if a claimant
has proven that she is disabld®acker v. Comm’r of Soc. Sgb42 F. App’x 890, 891 (11th Cir.
2013) (citingJones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must determine
whether the claimant: (1) is performing substantial gainful activity; (2) haseesenpairment;

(3) has a severe impairment that meets or equals an impairment specifically 1Xed.AR.

Part 404, Subpart P, Appendix 1; (4) has the residual functional capacity (“RFC”)amp&dr
past relevant work; and (5) can perform other work of the sort found in the national economy.
Phillips v. Barnhart 357 F.3d 1232, 1237-40 (11th Cir. 2004). The claimant has the burden of
proof through step four and then the burden shifts to the Commissioner at steifieeSharp

v. Comm’r of Soc. Se®11 F. App’x 913, 915 n.2 (11th Cir. 2013).

As an initial matter, the ALJ found that Plaintiff met the imeslstatus requirements
through September 30, 2019. (Tr. at 12). At step one of the sequential evaluation, the ALJ
found that Plaintiff had not engaged in substantial gainful activity since January 31, 2014, the
alleged onset dateld(). At step two, the ALJ found that Plaintiff suffered from the following
severe impairments:atthritis (right shoulder), obesitgggiratory disorder, seizure disorder,
affective disorder, anxietselated disorder.” Tr. at 13. At step three, the ALJ determined that
Plaintiff did not have an impairment or combination of impairments that meets or medically

equals the severity of one of the listed impairments in 20 C.F.R. Part 404, Subpart. P, Appendix

2 Unpublished opinions may be cited as persuasive on a particular point. The Court does not
rely on unpublished opinions as precedent. Citation to unpublished opinions on or after January
1, 2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



1 (20 C.F.R. 88 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and 116T92ét 13
14).

Based on the evidence, the ALJ determined treah#ff had the RFC to perform work
that:

involves liftingno more than 20 pods at a time witlirequent lifting or carrying

of objects weighing up to 10 pounds; pushing or pulling simainourts; standing,

walking, and sitting for 6 hours each; no climbing of any kindpatancing or

ambulating on uneven terrain or surfaces; no more than occasional ability to
perform all other postural activity; no more than frequent reaching and handling

(and nooverhead reaching) with the ndieminant right upper extremity; no

exposure to hazardsuch as[dangerous movirjgmachinery and unprotected

heights; no operation of @mmercial or motor ehicle; no more than occasional
exposure to environmentaktremes, such as dust, gas, fumes, heat, cold, humidity;

no more than occasiongiteraction with supervisors, coworkers, and the public;

and no more than simple, routine tasks without assehm@yproduction.

(Tr. atl17).

At step four, the ALJ made no findings regarding past relevant work. (Tr).at 24
Specifically, the ALJ notethat 20 C.F.R. 88 404.1520(h) and 416.920(h) “provide an expedient
for adjudicators to proceed immediately to Slef his is such a case where expediting step 4 is
appropriate; the finding at step 4 in this casgoismaterial because all applicable grid rules
(MedicalVocational Guidelines) would direct a finding of not disabiledd.). The ALJstated
that “[a] s discussed below, by either direct application or by testimonframework of the
grid rules, the claimant is not disabledld.).

At step five, considering Plaintiff's age, education, work experience, and REG] 0
found that there are jobs thatigxn significant numbers in the national economy that Plaintiff
can perform. Ifl.). Specifically, the AL&sked a vocational expert (“VEWhether jobs exist in

the national economy for an individual wiaintiff's age, educatiorwork experience, ah

RFC. (Tr. at 25). The VE testified thasomeone withPlaintiff's age, education, work



experience, anBFCwould be able to perform the requirementsepiresentativeccupations,
such as:

1. Stock CheckefDictionary of Occupational TitlefDOT) code299.667-014),
with approximately 248,000 jobs nationally;

2. Assembter (small productsYDOT code 706.684-022) with approximately
194,000 jobsationally; and

3. Mailroom Clerk (norpostal) DOT code 209.687-026) with approximately
56,000 jobs nationally.

(1d.).

Pursuant téocial Security Rulin@0-4p, theALJ determined that théE’s testimony
was consistent with the information contained in Ehetionary of Occupational Titles(ld.).
Based on th&E’s testimony, théALJ found that Plaintf is capable of making a successful
adjustment to other work that exists in significant numbers indtienal economy.ld.). As a
result, the ALJ determined that a finding of “not disabled” was appropriatg. (

Accordingly, the ALJ concluded th&laintiff was not under a disabilifyom January 31,
2014, through the date tfedecision. Id.).

D. Standard of Review

The scope of this Court’s review is limited to determining whether the ALJ appéed t
correct legal standartyJcRoberts v. Bowe841 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideRezhardson v. Peralegl02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 84@)). Substantial evidence is more than a scintikg;the evidence
must do more than merely create a suspicion of the existence of a fact, angcfudstsuch

relevant evidence as a reasonable person would accept as adequate to support tleconclus



Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995) (citv@lden v. Schweike872 F.2d 835,
838 (11th Cir. 1982)Richardson402 U.S. at 401).
Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer would have reached a contrary result as finder of f@ct, an
even if the reviewer finds that “the evidence preponderates against” the Camariss
decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 199#rnes v. Sulian 932
F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking
into account evidence favorable as well as unfavorable to the dedioie 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (stating that the court must
scrutinize the entire record to determine reasonableness of factual findings)
Analysis
Plaintiff raiseghree issues on appeal
1. Whether the ALJadequately considered the statement of treating
neurologist Dr. Geslani,onsistent with the requirements of 20 C.F.R. 8
404.1527, 416.927; SSR 96-2p.;

2. Whether thgRFC] assessment adequately addresses the Plaintiff's right
shoulder impairment and seizure disorder and is supported by substantial
evidence in the record as a whole, as required by 20 C.F.R. 88 404.1545(a),
416.945(a)and

3. Whether the ALJairly and fully developed the administrative record with

the meaning of 20 C.F.R. 88 404.1512(d), 416.912(d) when he did not admit
evidence of the Plaintiff's approval for disability benefits through thesStat
of Florida retirement system into the record.

(Doc. 20 at 14, 21, 38 The Court evaluates these issues in turn below.

A. Whether the ALJ Properly Considered Dr. Randolph Geslanis Medical
Opinions

The Court firstaddresses Plaintiff's argument that the ALJ erred in his evaluation of

Randolph Geslani’'s medical opinion evidence.



The Social Security regulations define medical opinions as statements fysitigatns,
psychologists, or other acceptable medical sources that reflect judginentshe nature and
severity of impairments, including symptoms, diagnosispaognosis, what a claimant can still
do despite impairments, and physical or mental restrictions. 20 C.F.R. 88 404.1527(a)(2),
416.927a)(2) When evaluating a medical opinion, the ALJ considers various faictcisjing:

(1) whether the doctor hasamined the claimant; (2) the length, nature, and extent of a treating
doctor’s relationship with the claimant; (3) the medical evidence and explasaipporting the
doctor’s opinion; (4) how consistent the doctor’s opinion is with the record as a @hodl&)

the doctor’s specializatiorDenomme v. Comm’r, Soc. Sec. Adnba8 F. App’x 875, 877 (11th
Cir. 2013) (citing 20 C.F.R. 88 404.1527(c), 416.927(c)).

An ALJ is required to consider every medical opini@ennett v. AstryeNo. 308ev-
646-JIRK, 2009 WL 2868924, at *2 (M.D. Fla. Sept. 2, 2009) (citing 20 C.F.R. §§ 404.1527(d),
416.927(d)). Additionally, the Eleventh Circuit has stated that an ALJ must stiate wi
particularity the weight given to different medical opinions and the reasore$aheninschel v.
Comm’r of Soc. Sed631 F.3d 1176, 1179 (11th Cir. 2011). Otherwise, the Court has no way to
determine whether substantial evidence supports the ALJ’s decision, and the Gowrt wil
affirm simply because some rationale might have supgdhe ALJ’s conclusionSee id.
Nonetheless, an incorrect application of the regulations will result in hareres if a correct
application of the regulations would not contradict the ALJ’s ultimate findiBgnomme518
F. App’x at 87778 (citing Diorio v. Heckler 721 F.2d 726, 728 (11th Cir. 1983)).

The Eleventh Circuit has further held that the opinion of a treating physician must be
given substantial or considerable weight unless “good cause” is shown to the cdriidiys,

357 F.3d at 1240-41 (citirigewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997)). Good



cause exists when: (1) tireating physician’s opinion was not bolstered by the evidencth€2)
evidence supported a contrary finding; ort(®treating physician’s opinion was conclusory or
inconsistent with the doctor’s own medical recortts. Moreover, an “ALJ may reject any
medical opinion if the evidence supports a contrary findingtina v. Comm’r, Soc. Sec.
Admin, 606 F. App’x 520, 526 (11th Cir. 2015) (quotiBbarfarz v. Bower825 F.2d 278, 280
(11th Cir. 1987)).

Plaintiff argueghat the ALJmproperly considexdthe opinionsof hertreating
neurologistDr. Geslani (Doc. 20 at 14-17)Specifically, Plaintiff argueghat Dr. Gslani
established &reating physiciamelationship with Plaintifthroughout the relevant time period.
(Id. at 15). In pertinent partPlaintiff notesthatDr. Geslani completed a Treating Source Seizure
Questionnaire where stated that Plaintiff had seizure disorder characterized by “complex
partial seizure$ wascompliant with prescribed treatmeanhd had experienced six seizures in
thelast three months.Id. at 1516 (citingTr. at 43334)). Plaintiff also points out that Dr.
Geslani’s primary diagnosis for Plaintiff during the relevant time pewiasi| gleneralized
tonic-clonic seizures, most possibly idiopathicld. @t 15 (citing Tr. at 492)).

Plaintiff argueghat while the ALJ noted Dr. Geslani’s findinds failedto assign a
weight to them. Ifl. at 16(citing Tr. at 20)). Plaintiftontendghat the ALJ’s statemeitat
“the evidence from that time fails to depict a typical seizure pattern, includirgsaltiated
phenomena, regardless of the alleged frequency of the episodes,” shows thal thendLDr.
Geslani’s opinion invalid and that he substituted his own “hunch” in plabe. @eslani’s
medical opinions. I{. at 1617 (citing Tr. at 20)). Plaintiff contends that the ALJ is not

gualified to make the determinationwhether Plaintiff displays a “typical seizure pattern” and



thathis findings, regarding botRlaintiff's treatment and Dr. Geslani’s medical opiniare na
supported by substantial evidencéd. at 17).

Plaintiff contends that, if the ALJ properly considered Dr. Geslani’'s medicailoopi
thenit would be evident to the ALJ that Plaintiff cannot work on atiotle basis without
excessive absencedd.j. Thus,Plaintiff argueghat if the ALJ had properly considsdDr.
Geslani’s findingsthen he would have come to a different conclusion regavdiegher
Plaintiff could work fulltime. (See id. Plaintiff arguesthereforethat the ALJ committed
harmful error warrating remand (See d.).

In responseDefendanargueshat the ALJ did not improperly assess Dr. Geslani’s
medical opinions. I4.). Instead, Defendant argues that the Atknowledged Dr. Geslani’'s
opinions and made findings consistent wviitem (Id.). For instance, because the ALJ found
Plaintiff's seizure disorder to be a severe impairmeetendant contends théte ALJ accepted
Dr. Geslani’s statemesit (d. at 18 (citing Tr. at 13)). Additionallfpefendannotesthe ALJs
statenensthat “there is certainly evidence of a type of seizetated disorder” and “the
evidence establishes the presence of legitimate seipeespisodes.” Id. (citing Tr. at 19,
23)). Based on these statememgfendant argues that the ALJisding that the"evidence
from that timefails to depict a typical seizure pattern” does not reject any of Dr. Geslani’
findings. (d.). Instead, Defendant argues tthas finding by the ALJis a correct observation of
Dr. Geslani’s notes, which notéailed to provide detail about Plaintiff's seizure activityd. ).

Further, Defendant points to Dr. Geslani’s records from January and February 2014,
where Dr. Geslani states that Plainsfibnormal movements “did not sound like epileptic
seizures” and “there was a question of whether [Plaintiffldradpileptic seizure.”ld. at 1819

(citing Tr. at 308-09, 312))Defendant argues that these records indicate that a detailed



descriptionof a typical seizure for Plaintiff was lacking attdit Dr. Geslani himself questioned
whether Plaintiff was experiencing epileptic seizurdd. at 19).

Additionally, Defendant points to the Listing for epilepsy to show that the AlsJ wa
required to determine whether Plaintiff’'s condition was “documented by [dledietiescription
of a typical seizure pattern, including all associated phenomelth (ciing Listings11.0(A,
11.02, 11.03)).By following the language of the ListinBefendant argues that the ALJ did not
err by noting that a detailed description otypical seizure pattetrfor Plaintiff was not located
within the record. Seedl. (citations omitted)).

In sum,Defendant contends that any error with the ALJ’s analysis of Dr. Gaslani
opinion was harmledsecause the ALJ’s decision was consistent with Dr. Geslani’s medical
opinions. [d. at 20). Indeed Defendanargueghat remand is unwarranted because the ALJ did
not reject Dr. Geslani’'s medical opin®but rathermade a decision consistent witis
opinionsby finding that Plaintiff's seizure disorder was a severe impairiaethiy imposing
appropriate limitations in the RFC assessméiat. (citing Tr. at 17, 19, 23)).

In this instance, althoughe ALJnotesDr. Geslani’s medical opinions in his decision,
the ALJnever explicitly states ¢hweight given t@ny of Dr. Geslani’s medicalpinions. The
Court finds thathe ALJerred byfailing to assign a weight to Dr. Geslani’'s medical opision
See Winscheb31 F.3cat 1179 Moreover, after a careful review of the medical evidence of
record, the Court cannbfind that this error is harmless becatise ALJ’s findings do not appear
to the Court tdeentirely consistent with Dr. Geslani’s medical opirso&f. Colon v. Colvin
660 F. App’'x 867, 870 (11th Cir. 2016) (medical opinion was consistent with ALJ’s decision,
therefore error of not stating weight to physicians’ opinion was harm@ssimme518 F.

App’x at 878 (any error with ALJ’s consideratiohroedical opinions was harmless where RFC

10



assessment was consistent with the physician’s opinigha)y v. Astrue392 F. App’x 684,
686-87 (11th Cir. 2010) (finding no reversible error where ALJ did not state weight given to
examining physician’s opinioand RFC finding was not inconsistent with opiniomstead it
appearshat the ALJ made findingdat aranconsistent with Dr. Geslani’s seizure diagnosis.

For instance, Dr. Geslani treated Plaintiff during the relevant time paniddiagnosed
Plaintiff on multiple occasions witeneralizedonicclonic seizures (See, e.g.Tr. at 496,
752). Additionally, in the Treating Source Seizure Questionnaire dated May 23, 2014, Dr.
Geslani states that Plaintiff had six seizures in the last three months,iswnchverageof two
per month. (Tr. at 433-34). In his decision, howetrer ALJ ultimatey found that Plaintiff
would not be absent from work due to seizures more than twice per m8e#l.r.(at 20).

As a treating physician, the regulations require that Dr. Geslani’s opibeogsen
substantial or considerable weight unless “good cause” is shown to the coSeaPhillips,
357 F.3d at 1240-41Yet the Court does not know what weight the ALJ gveGeslani’s
opinionsbecause the ALJ failed to state as munchis decision. Moreover, given that the ALJ
theultimately found that Platiff would not be absent from work due to seizures more than
twice per month, it appears that the ALJ discedlir. Geslani’'s medical opinions, including
his opinionthat Plaintiff hadan averageof two seizures per month.

As a resultthedistinctpossibility exists that, had the ALJ properly complied with the
regulations, thenltimate result couldliffer. Accordingly,because it appears that the ALJ’s
ultimate findngs are not consistent with Dr. Geslani’'s medical opinamBlaintiff's treating
physician, remand is warranted for the ALJ to state the weight given &d3lani’s medical

opinion and the reasons theref@f. Colon 660 F. App’xat 870.

11



To be clearthe Court is not requiring the ALJ teacha different conclusion. Indeed,
the ALJ may find thatcertain inconsistencies with Dr. Geslani’'s recotdsich as thene
pointed out in his decisiahat Dr. Geslani note®lainiff's left shoulderwasimpaired but other
doctors notedPlaintiff's right shouldewasimpaired— provide good cause to discount his
opinions. GeeTr. at 20 (citing Tr. at 483, 492)). Even sloe ALJ neveexpressly discountr.
Geslani’sseizure disorder findings, including his finding as to the frequency skihares
Because the ALJ didot provide good cause for discounting Dr. Geslani’s opiniondbacause
the Court cannot be certain that a correct application of the regulations would mibtealte
outcome here, the Cowramot affirm the ALJ’s decisionCf. Denomme518 F. App’x at 878.
Moreover, the Court declines &ffirm the ALJ’s decisiorsimply because sonwherrationale
might have supported the ALJ’s conclusiddee Winscheb31 F.3dat 1179.

In sum, the ALJ erred in reviewing the opinion evidence of record. The Cuemfdre,
reverses and neands the decision of the Commissioner on this issue.

B. Plaintiff's Remaining Arguments

Plaintiff's remaining arguments focus on a number of issues that cannot be resdived
it is clear to the Court that the ALJ properly consédiethe entire medical evidence of regord
including specifically a revaluation of Dr. Randolph Geslani’s medical opinions. Indeed, the
other two issues raised by Plaintiff regarding the RFC and the duty taléwvstop the record
may be impacted by &+evaluation of the medical opinions. Moreowereevaluationof Dr.
Geslani’'s medical opinion®ayimpact the analysis of other elements of the Ad&sision As
a resulf the Court finds that any ruling on Plaintiffemaining arguments ematue at this
time. Upon remand, the ALJ must reevaluate the entire medical evidence dfiree@uating

Plaintiff's case

12



1. Conclusion
Upon consideration of the submissions of the parties and the administrative record, the
Court finds that the decision of the ALJ is not supported by substantial evidence.

Accordingly, the Court hereb RDERS that:

1) The decision of the CommissionelREVERSED andREMANDED pursuant to
sentence four of 42 U.S.C. § 405(qg) for the Commissi(i)ao reevaluate the
medical opinion evidencand (2) to review the entire medical evidence of record

2) The Clerk of Court is directed to enter judgment accordingly, termerag pending
motions and deadlines, and close the case.

3) If Plaintiff prevails in this case on remand, Plaintiff must comply with the Order
(Doc. 1) entered on November 14, 2012, in Misc. Case No.r6ciP24-Orl-22.

DONE AND ORDERED in Fort Myers, Florida on August 10, 2018.

Yl

MAC R. MCCOY)
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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