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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
DONNA CROZIER,
Plaintiff,
V. Case No: 2:18<¢v-169+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

ORDER AND ORDER

Before the Court is Plaintiff Donna Crozier's Complaint, filed on March 14, 2018. (Doc.
1). Plaintiff seeks judicial review of the final decision of the Commissioner @abel
Security Adninistration (SSA’) denying her claim for supplemersecurity income benefits.
The Commissioner fileche Transcript of the proceedings (hereinafter referred‘tdrds
followed by the appropriate page number), and the partiesfijeitit legal memorandum
detailing their respectiveositions. For the reasons set out herein, the decision of the
Commissimeris AFFIRMED pursuant to § 205(g) of the Social Security Act, 42 U.S.C. 8
405(g).
l. Social Security Act Eligibility, the ALJ Decision, and Standard of Review

A Eligibility

The law defines disability as the inability to do any substantial gaaetivity by reason
of any medically determinable péigal or mental impairment thean be expaed to result in
death or that has lasted or can be expected to last for a continuous period of not lesduban tw
months. 42 U.S.C. §816(i), 423(d)(1)(A)1382¢a)(3)(A); 20 C.F.R. §804.1505, 416.905.

The impairment must be severe, nmakthe claimant unable to do her previous work or any
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other sibstantial gainful activity thagxists in the national economy. 42 U.S.C. 88 423(d)(2),
1382c(a)(3); 20 C.F.R. 88 404.1505 - 404.1511, 416.905 - 416.911. Plaintiff bears the burden of
persuasion throughegpfour, while the burden shifts to the Commissioaestep five Bowen v.
Yuckerf 482 U.S. 137, 146 n.5 (1987).

B. Procedural History

On August 4, 2015, Plaintiff filed an application for supplemental security income
benefits. (Tr. at 77, 172-177). Plaintiff asserted an onset date of February 1,180a617@).
Plaintiff's application was denied initially on August 27, 2015, and on reconsideration on
December 8, 2015.Id. at77, 92). Administrative Law Juddsichael Carr(the“ALJ”) held a
hearing on August 23, 2016ld(at28-65). The ALJ issued an unfavorable decisiodprnil
21, 2017. Id. at15-23). The ALJ found Plaintiff not to be under a disability since August 4,
2015, the date the application was filetd. &t23).

On January 10, 2018, the Appeals Council denied Plagt#étjuest for review.Id. at 1-
5). Plaintiff filed a Complaint (Doc. 1) in the United States District Court orcMa4d, 2018.
This case is ripe for review. The parties consented to proceed before a UngsdViigistrate
Judge for all proceedingsSéeDoc. 16).

C. Summary ofthe ALJ’s Decision

An ALJ must follow a fivestep sequential evaluation process to determine if a claimant
has proven that she is disabld®acker v. Cominof Soc. Se¢.542 F. App’x 890, 891 (11th Cir.

2013) (citingJones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must determine

1 Unpublished opinions may be cited as persuasive on a particular point. The Court does not
rely on unpublished opinions as precedent. Citation to unpublished opinions on or after January
1, 2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



whether the claimant: (1) is performing substantial gainful activity; (2) haseesenpairment;

(3) has a severe impairment that meets or equals an impairment specifically 1Xed.AR.

Part 404, Subpart P, Appendix 1; (4) can perform her past relevant work; and (5) can perform
other work of the sort found in the national economillips v. Barnhart 357 F.3d 1232, 1237-

40 (11th Cir. 2004). The claimant has the burden of proof through step four and then the burden
shifts to the Commissioner at step fiddinesSharp v. Comm’r of Soc. Segb11 F. App’x 913,

915 n.2 (11th Cir. 2013).

At step one of the sequential evaluation, the ALJ found that Plaintiff had not engaged in
substantial gainful activity sce August4, 2015, the application date. (Tr. at 17). At step two,
the ALJ determined that Plaintiff suffered from the following severe impaignéobesity,
seizure disorder, degenerative disc changes cervical spine, degenerativerdjss tlmabar
spine (20 [C.F.R. 8§] 416.920(c)).Id(). At step three, the ALJ determined that Plaintiff did not
have an impairment or combination of impairments that met or medically equaledehtysev
one of the listed impairments in 20 C.F.R. pt. 404, subpt. P, app. 1 (20 C.F.R. 88 416.920(d),
416.925, and 416.926)Id( at 19).

At step four, the ALJ determined the following as to Plaistiésidual functional
capacity {RFC’):

After careful consideration of the entire record, the undersigned fintighina

claimant has the residual functional capacity to perform light work as defined in 20

[C.F.R. 8] 416.967(b) except can occasionally climb ramps and stairs; cannot climb

ladders, ropes, or scaffolds; cannot tolerate exposure to unprotected heights or

movingmechanical parts; cannot operate a motor vehicle.
(Id. at 20).

The ALJ determined that Plaintiff is capable of performing her past relexak as a

laundry attendant.Id. at 22). The ALJ found that “[t]his work does not require the performance



of work-related activities precluded by the claimaméesidual functional capacity (20 [C.F.R. §]
416.965).” (d. at 22). The ALJ concluded that Plaintiff has not been under a disability since
August 4, 2015the date the application was filedd.(at 23).

D. Standard of Review

The scope of this Coug’review is limited to determining whether the ALJ applied the
correct legal standartyJcRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideRoghardson v. Peraleg02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8§ 405(g). Substantial evidence is more than a scirgilléihe evidence
must do more than merely create a suspicion of the existence of a fact, anacfuodstsuch
relevant evidence as a reasonable person would accept as adequate to support tlmmconclus
Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995itihg Walden v. Schweike872 F.2d 835,
838 (11th Cir. 1982)Richardson402 U.S. at 401).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer would have reached a contrary resdilhder of fact, and
even if the reviewer finds thathe evidence preponderates agditis¢ Commissionés
decisbon. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 199#rnes v. Sulliva©32
F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking
into account evidence favorable as well as unfavorable to the dediote 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992purt must scrutinize the entire

record to determine reasonableness of factual findings).



Il. Analysis
On appeal, Plaintiff raises the following issae stated by the partieathether
substantial evidence supports the A fihding that Plaintiff haghast relevant work as a
“Laundry Attendant.” (Doc. 25 at 6). Upon careful examination, however, the Court finds that
there are actually two issues raised byRlantiff in this appeal, which formulated differently
are as follows (1) whether the ALJ ezd in determining that Plainti#f work as a laundry
attendant qualified as past relevant work; and (2) whether the ALJiertkssifying Plaintiffs
past relevant work as a laundry attendaid. gt 69). The Court addresseseseissues in turn.

A.  Whether Plaintiff’s Work as a Laundry Attendant Qualified as Past
Relevant Work

Plaintiff argues that it is not clear whether Plaintiff performed the job of laundry
attendant at a substantial gainful activity level. (Doc. 25 at 7). Plaintiff cthem$ere are
conflicting work history reports and, under one report, Plaintiff's work as a laatirydant
would not qualify as past relevant workd.f. Plaintiff argues that the ALJ should have re-
contacted Plaintifs employer to clarify the extent of Plaintffvork as a laundry attendantd.(
at 8).

The Commissioner argues that the record contains substantial evidence that sl@ports
ALJ’s determination th&laintiff had past relevant work as a laundry attendddt.a( 11).

Plaintiff claims thashe povided two conflicting work history reportsid(at 7). In the
first work history report, Plaintiff stated that she worked five (5) hours peffida (5) days per
week, for $7.50 per hour for a total of two (2) months in 200Y.). (In the second work history
report, Plaintiff states that she worked eight (8) hours per day, five (5) daysgle for $7.50
per hour for a total of two (2) months in 2007d.). Plaintiff argues that if the first report is

accepted, Plainti¥ past work as a laundry attendant did not amount to substantial gainful



activity (“SGA”). (Id.). Plaintiff concedes that if the second report is acceptiee €arnings
exceeded the presumed substantial gainful activity leyél.).

At the fourth step of the sequential evaluation, the burden lies with Plaintiff to shiow tha
she cannot return to hpast relevant worls she actually performedai as it is performed in
the general economy.evie v. Comrnof Soc. Se¢.514 F. App’x 829, 830 (11th Cir. 2013)

Battle v. Astrug243 F. App’x 514, 522 (11th Cir. 200%)/aldrop v. Comm’r of Soc. Se879 F.
App’'x 948, 953 (11th Cir. 2010). Even though the burden lies with PlaintifAtldemust
consider all of the duties ofdntiff’s past relevant work and evaluBaintiff’s ability to
perform that work in spite of h@npairments.Levig 514 F. App’x at 830.

Past relevant work is work that was done within the last fiff@Bhyears, that lasted
long enough for a plaintiff to learn, and was substantial gainful employment. 20 C.F.R. §
404.1565(a). SGA is work activity that is both substantial and gainful. 20 C.F.R. 8 1572.
Substantial work activity involvesdbing significant physical or mental activitie¥our work
may be substantialen if it is done on a part-time basis or if you do less, get paid less, or have
less responsibility than when you worked befor20’' C.F.R. § 404.1572(a). Gainful work
activity is work that is done for pay or profit. 20 C.F.R. § 404.1572(b).

A chief cansideration in determining whether past work is SGA is to consider average
monthly earnings and whether these earning are above or below a aertaint established by
the Social Security Administratiearnings guidelines. 20 C.F.R. § 404.157&sjg v.

Comnir, Soc. Sec. Admin586 F. App’x 521, 524 (11th Cir. 2014). In 2007, the monthly
income of $900 or more ordinarily showed a plaintiff engaged in SGA. POMS DI 10501.015B,

2001 WL 1931773.



Nevertheless,anings alone are not dispositiveyre, 586 F.App'x at 524. Even if a
plaintiff’s monthly earnings fall below the guidelines, if other evidence indicatea fiaintiff
engaged in SGA, the ALJ can consider other informatidn.A court may consider evidence of
a plaintiff's “energy, skill, and physical activity of her past work” to show $h@& engaged in
SGA. Id.

Here, the ALJ found that in 2007, Plaintiff reported earnofgaore than $12,000,

“which is substantial gainful activity and this is within [the] last 15 yé&({Er. at 23). The ALJ
cited to both an August 7, 2015 Work History Report and a December 1, 2015 Work History
Report. [d.).

In the August 7, 2015 Work History Report, Plaintiff indicated she worked as a laundry
attendant for two (2) months in the year 2007. (Tr. at 196). She indicated she worked five (5)
hours per day, five (5) days a week, at the rate of $7.50 per Hduat 200).

In the December 1, 2015 Work History Report, Plaintiff indicated that she worked as a
laundry attendant from May 2007 through July 200d. gt 247). Plaintiff indicatethat she
worked eight (8) hours per day, five (5) days per week, at a rate of $7.50 perlboat.2%2).
Plaintiff indicated that she walked 3.5 hours per day, stood 3.5 hours per day, and sat 1 hour per
day. (d.). Plaintiff described her job det as follows:“[s]orted dirty cl [sic] others, beds
linen, table napkins and cover table cloth. Put in washing machine to laundry put laundry soap.
Dry the finished wash material. Iron cloth and fold linen and other supplies.” (Tr. at 252)

Plaintiff argues that the record is not developed enough to determine if Ptk as
a laundry attendant qualified as past relevant work because if she only worked fiver&pér

day, five (5) days per week then her earnings did not meet the $900.00 threshold. (D@}. 25 a



Here, Plaintiff completed a Work History Report that she worked eight (8) peuday,
five (5) days per week at a rate of $7.50 per holdt). (Plaintiff explained the physical
requirements of the job, which added up to eight (8) hours per tthy. Thus, Plaintiffs
December 1, 2015 Work History Report was much more detailed than her August 7, 2015 Work
History Report. Compare idat 200with id. at 252). The Court finds that the ALJ did not err
in relying onthis more detailed report even though it conflicted with Plaistgfior report.

Moreover, &en if the August 7, 2015 Work History Report is accurate and Plaintiff only
worked five (5) hours per day, the Court finds that the record is sufficient to supmhed
means the AL finding that Plaintifs work as a laundry attendant in 2007 constituted SGA.
During the hearing, the ALJ referred to Plairgifbecember 1, 2015 Work History Report to
describe Plaintifs work as a laundry attendant as she actually performed it. (Tr. at 36).

In addition, in this Work History Report, Plaintiff not only described her job duties, but
she also provided great detail as to the amount of time that this job required hdx, staveal,
and sit. [d. at 252). Further, Plaintiff indicated in this Report that this job required lifting of 20
Ibs. at the heaviésand 10 Ibs. frequently.ld;). At the hearing, the ALJ referred the vocational
expert to Plaintifs December 1, 2015 Work History Report for a description of the job as
Plaintiff performed it. Id. at 36). Further, at the hearing, the vocational expert categorized
Plaintiff's past relevant work as a laundry attendant, DOT # 361.687-014, light level, and SPV 2.
(Id. at 58). After the ALposed the hypothetical, the vocational expert testified that Plaintiff was
capable of performing the laundry attendant job as she actually performddag generally
performed. Id. at 60, 61).Finally, the vocational expert testified that her testijnmwas
consistent with the DOT, with the exception of being on task and attendance, whiclseas ba

on her experience.ld. at 63).



While further inquiry by the ALJ at the hearing into the details of Plaigffast relevant
work and the number of hours worked might have been instructive, the Court finds that the
evidence of record addresses whether Plaistiffork as a laundry attendant was comparable to
that performed by others and accounts for the time, skill, and physical actixatyed in the
position. See Eyre586 F. App’x at 524. Further, Plaintiff offered no evidence to rebut the
ALJ’s determination that she engaged in SGA as a laundry atterfemid. The Court finds
that substantial evidence supports the Aldecision that Plainfis work as a laundry attendant
is SGA and constitutes past relevant work.

Without citation to any authority, Plaintiff also argues that due to this conflict in the
evidence, the ALJ should haveaentacted Plaintif§ employer. (Doc. 25 at 8). A heagin
before an ALJ is not an adversarial proceeding and the ALJ has a basic dutgiop @efull and
fair record. Robinson v. Astre 365 F. App’x 993, 998 (11th Cir. 2010) (citi@gaham v. Apfel
129 F.3d 1420, 1422 (11th Cir. 1997)). To determine if remand is necessary, a court must
determine whether the record reveals evidentiary gaps that would resukimmesd or clear
prejudice. Id. (citing Brown v. Shalala44 F.3d 931, 935 (11th Cir. 1995)). Here, Plaintiff has
not shown any evidentiary gaps or prejudi¢ée record contains batantialevidence to
support the ALE determination.

For the foregoing reasons, the Court finds that the #\tldtermination that Plaintiff
work as a laundry attendant is past relevant work is supported by substantiatevide

B. Whether the ALJ Erred in Classifying Plaintiff's Past Relevant Work
as a Laundry Attendant

Plaintiff argues that the ALJ erred in relying on the vocati@xperts classification of
Plaintiff's past relevant work as a laundry attendant. (Doc. 25 at 8). Plaintiff cleatnshie

described this work as sorting dirty clothes, bed linen, table napkins, and cover tas)eclot



(Id.). Next, Plaintiff would put these items in the washing machine, put in laundry soap, and
then dry the washed articledd.j. Finally, Plaintiff would iron and fold the cloth and linen.
(1d.).

Plaintiff argues that DOT # 361.687-014 provides as follovetassifier— sort laundry
into lots, such as flat work, starch work, and colored articles prior to washing ogirptanes
sorted articles in bins, nets, or baskets, or onto conveyor belt. May weigh flatwodcardal r
weight on laundry ticketMay affix customeis idenification mark on articles or fasten
identifying pin to net$. (Id.). Plaintiff argues that the DOT description of a laundry attendant is
not the job that Plaintiff performed because it does not contain the job duties of waahddy,
fold laundry. (d.). Plaintiff also argues that the ALJ had a duty to fully develop the record as
there is an apparent conflict between the testimony of the vocational expdred@T. (d. at
9).

The Commissioner argues that Plaintiff failed to demonstrate aatdydtween the
vocational expet$ testimony and her citation to the DOT for the laundry attendant positidn. (
at 13). The Commissioner contends that Plaintiff stated that her duties includegl dothes
and linens, lifing 10 Ibs. frequently and no more than 20 Ibdd.).( The Commissioner argues
that although Plaintiff may have performed functional demands in excess of the gxblidteid
in the DOT for a laundry attendant, this does not show that the ALJ mischaracRiemsiff's
past wak, especially if this description is how the job of laundry attendant is generally
performed. Id.).

When the job demands and duties of a specific prior job exceed those for the same job as
generally performed in the national economy, a plaintiff has the burden to show not behetha

is unable to perform her specific past job, but also that she is unable to perform tioa&linc

10



demands and job duties of the position as generally performed in the national economy.
Klawinski v. Comm’r of Soc. Se891 F. App’x 772, 775 (11th Cir. 2010). Here, as a laundry
attendant, Plaintiff sorted dirty clothes, bed linens, table napkins and table, cmrexd them,
and folded them as well as some other duties. (Tr. at 252). She was required to liftzet most
Ibs. and frequently lift 10 Ibs.Id.). Some of these duties are included in the DOT job
description for laundry attendant. (Doc. 25 at 13). Further, the lifting restisctire similarif
not the same. (Doc. 25 at 13; Tr. at 252). The Coursfindt Plaintiff did not present any
evidence that she is unable to perform the job of laundry attendant as it islggrezfaimed in
the national economy.

Thus, the Court finds that the ALJ did not err in classifying Plaistgést relevant work
as alaundry attendant. Further, the Court finds that the g\décision that Plaintiff can return
to her past relevant work as a laundry attendant is supported by substantialeevidenc
1. Conclusion

Upon consideration of the submissions of the parties andlthmistrative record, the
Court finds that substantial evidence supports the s\ddtisiorandthe decision wadecided
upon proper legal standards.

IT IS HEREBY ORDERED:

The decision of the Commissioner is herd®FIRMED pursuant to sentence four of 42
U.S.C. 8§ 405(g). The Clerk of Court is directed to enter judgment accordingly, termamat

pending motions and deadlines, and close the case.
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DONE AND ORDERED in Fott Myers, Florida orMarch 8 2019.

W/

MAC R. MCCO
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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	III. Conclusion

