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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
ROBERT SPENCER LEWIS,
Plaintiff,
V. Case No.: 2:18¢v-417+tM-MRM

COMMISSIONER OF SOCIAL
SECURITY,

Defendant
/

OPINION AND ORDER

Before the Court is the Complaint, filed on Ji32018. (Doc. 1). Plaintiff seeks
judicial review of the final decision of the Commissioner of the Social Securityiristration
(“SSA”) denying his claim for a period of disability and disability irswe benefits (“DIB”).

The Commissioner filed the Transcript of the proceedings (hereinafteecdeteras “Tr.”
followed by the appropriate page number), and the parties filed a joint memorandimgle
their respective positions. For the reasons set forth herein, the decision of thes€ionenis
AFFIRMED pursuant to § 205(g) of the Social Security Act, 42 U.S.C. § 405(Q).

l. Social Security Act Eligibility, the ALJ Decision, and Standard of Review

A Eligibility

The law defines disability as the inahjlio do any substantial gainful activity by reason
of any medically determinable péigal or mental impairment thean be expaed to result in
death or that has lasted or can be expected to last for a continuous period of not lesduban tw
months. 42 U.S.C. 8§88 416(i), 423(d)(1)(A), 13@2¢3)(A); 20 C.F.R. §804.1505, 416.905.

The impairment must be severe, nmakthe Plaintiff unable to do his previous work or any other
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substantial gainful activity thagxists in the national economy. 42 U.S.C. 88 423(d)(2),
1382c(a)(3); 20 C.F.R. §§ 404.1505-.1511, 416.905-.911.

B. Procedural History

OnDecember 16, 201%laintiff filed an application for disability insurance benefits.
(Tr. at120). Plaintiff alleged an onset dateddvember 1, 2014.1d.). His application was
denied initiallyon February 19, 2016 and again on reconsideration on April 19, 2l Gt 8,
77). A hearing was held before Administrative Law Judge (“AMiJifjiam Manico on February
13, 2017 in Fort Myers, Floridald( at28). ALJ Manicoissued an unfavorable decision on July
6, 2017, finding Plaintiff not to be under a disabilitgrh November 1, 2014 through June 30,
2015, the date last insuredd.(at 16). Plaintiff requested a review of the decision, wtiieh
Appeals Council denied.ld at 1). Plaintiff filed a Complaint in the United States District Court
on June 13, 2018. (Doc. 1). This case is ripe for review. The parties consented to proceed
before a United States Magistrate Judge for all proceedings. (Boc. 1

C. Summary of the ALJ’s Decision

An ALJ must follow a five-step sequential evaluation process to deterfrarfaintiff
has proven that he is disabld@acker v. Commof Soc. Se¢.542 F. App’x 890, 891 (11th Cir.
2013) (citingJones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999)An ALJ must determine
whether the Plaintiff: (1) is performing substantial gainful activity; (2) heesvare impairment;
(3) has a severe impairment that meets or equals an impairment specifically 1Xed.AR.

Part 404, Subpart P, Appendix 1; (4) can perform her past relevant work; and (5) can perform

1 Unpublished opinions may be cited as persuasive on a particular point. The Court does not
rely on unpublished opinions as precedent. Citation to unpublished opinions on or after January
1, 2007 is expressly permitted under Rule 31.1, Fed. R. App. P. Unpublished opinions may be
cited as persuasive authority pursuant to the Eleventh Circuit Rules. 11th Cir2R. 36-



other work found in the national econon®hillips v. Barnhart 357 F.3d 1232, 1237-40 (11th
Cir. 2004). The Plaintiff has the burden of proof through step four, and then the burden shifts to
the Commissioner at step fivélinesSharp v. Comm’r of Soc. Sgb11 F.App'x 913, 915 n.2
(11th Cir. 2013).

The ALJ found that Plaintiff meets the insured status requirements of thé Sexigity
Act through June 30, 2015Tr. at12). At step one of the sequential evaluation, the ALJ found
that Plaintiff ha not engageth substantial gainful activitrom November 1, 2014, the alleged
onset date, through his date last insured, June 30, 2@ILb. At step two, the ALJ determined
that Plaintiff suffered from the following severe impairments: arthritis, hep@titsd
degenerative disc diseasgd. (citing 20 C.F.R. 404.152)L At step three, the ALJ determined
thatthrough the date last insurdlaintiff “did not have an impairment or combination of
impairments that significantly limited the ability to perfornsicavorkrelated activities for 12
consecutive months; therefore, the claimant did not have a severe impairmenbioratiom of
impairments’ (Id. at 13 (citing 16 C.F.R. 404.15P). Thus, the ALJ concluded that Plaintiff
was not under disability atany time from November 1, 2014, the alleged onset date, through
June 30, 2015, the date last insurdd. dt 16).

D. Standard of Review

The scope of this Coud'review is limited to determining whether the ALJ applied the
correct legal standartyJcRoberts v. Bowe41 F.2d 1077, 1080 (11th Cir. 1988), and whether
the findings are supported by substantial evideRezhardson v. Peraleg02 U.S. 389, 390
(1971). The Commissioner’s findings of fact are conclusive if supported by sudistanti
evidence. 42 U.S.C. 8§ 405(g). Substantial evidence is more than a scirgilléihe evidence

must do more than merely create a suspicion of the existence of a fact@tndahiae such



relevant evidence as a reasonable person would accept as adequate to support tlmmconclus
Foote v. Chater67 F.3d 1553, 1560 (11th Cir. 1995itihg Walden v. Schweike872 F.2d 835,
838 (11th Cir. 1982)Richardson402 U.S. at 401).

Where the Commissioner’s decision is supported by substantial evidence,ribe dist
court will affirm, even if the reviewer would have reached a contrary resdilhder of fact, and
even if the reviewer finds thathe evidence preponderates agditis¢ Commissionés
decision. Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 1998#rnes v. Sulliva©32
F.2d 1356, 1358 (11th Cir. 1991). The district court must view the evidence as a whole, taking
into account evidence favorable as well alavorable to the decisiorf-oote 67 F.3d at 1560;
accordLowery v. Sullivan979 F.2d 835, 837 (11th Cir. 1992) (noting tb@airt must scrutinize
entire record to determine reasonableness of factual findings).

Il. Analysis

On appeal, Plaintiff raises sixsises. As stated by the parties, they are:

(1) Whether the AL&rred infinding Plaintiffhadno sverehand mpairments;

(2) Whether the ALJ erred in rejecting Dr. Thomas Pealpinion that Plaintiff suffered

from severe impairments;

(3) Whether the ALJ erred in finding Plaintéfback impairments were not severe;

(4) Whether the ALJ erred in finding Plaintiff did not have a severe shoulder impairment

(5) Whether the ALJ erred in fimag Plaintiff did not have a severe knee impairment;

and

(6) Whether the ALJ erred in finding Plaintsfhepatitis and side effects of its treatment

were not severe.



(Doc. 19 at 10, 15, 20, 23, 26,)28'he Court groups these issues logically and addresses t
below.
A. Whether the ALJ Erred in Finding Plaintiff Had No Severe Hand
Impairments, Plaintiff’s Back Impairments Were Not Severe, Plaintiff Did
Not Have aSevereShoulder Impairment, Plaintiff Did Not Have a Severe

Knee Impairment, and Plaintiff’s Hepatitis and Side Effects of its Treatment
Were Not Severe

Plaintiff argues that the ALJ(1) improperly rejected his claim that his hand pain was
severe enough to prevent him from worki(®) erred in failing to find his back impairments
severe; (3) erredhifailing to find his shouldrimpairment severe; (4) erred in failing to find he
had a severe knee impairmeand (5) erred in failing to find his hepatitis and the side effects of
its treatments were not sever@d. at 10, 20, 23, 26, 28).

As apreliminary matter, the Court finds that Plairisfarguments regarding Issug, 3,

4, 5, and 6are conclusorand contairittle, if any, substantive analysisAlthough Plaintiff lists
some medical evidence regarding diisgnosesnd cites to case laand Agency regulations, he
makes no effort ttie the evidence degal authorityto his allegation that the ALJ erredr
makesany effortto explain how his impairents effect his ability to work.Sge, e.g.Tr. at 10-
14, 20-30). While the evidenc®laintiff points toreflects thahewas diagnosed with certain
impairments, a diagnosis itself is insufficieMlind v. Barnhart133 F. App’'x 684, 690 (11th
Cir. 2005) (“[T]he claimant must show the effect of the impairment on her ability t.{)or
Ratherthan explaining how these diagnoses resulted in severe impairments or efieeteiditii
to work, Plaintiff makes wholly conclusory statements regartiegALJ s alleged erra.

To illustrate with regard to the issue related to his hand,gai&ntiff explains, “Under
20 C.F.R. § 404.1522, an impairment or combination of impairments is not severe if it does not
significantly limit an individudls physi@al or mental ability to do basic work activities” and that

according to the Revised Handbook for Analyzing Jobs, “the bottom 10% is deemed markedly



low or minimal.” (Doc. 19 at 13). He themgues, “Plaintiffs impairments clearly exceed the
‘minimal ornone’ standard describing the bottom 10% and so he is significantly limited in the
ability to do basic work activities as specified by 20 C.F.R. § 404.1522.. Plaintiff fails,
however, to explain justow hisalleged hand impairments “clearly” exceed the relevant standard
and fails to explain how these impairmelintst his ability to do basic work activitiesAs for
Issues 3 through 6, Plaintiff’'s substantive analysis consists of nothing mora stetement that
“[i]n failing to find Plaintiff's [relevant impairments] severe, the ALJ issued a decision
unsupported by substantial evidencdd. at 22, 26, 28, 30)The Court therefore rejects these
assignments of erroiSeeGonsalvey. Comm’rof Soc.Sec, No. 6:17€V-967-ORL-18DCI,
2018 WL 3639920, at *2 (M.D. Fla. June 18, 2018port and recommendation adoptédb.
6:17-CV-967-ORL-18DCI, 2018 WL 3637522 (M.D. Fla. July 31, 2018) (citidgcobus v.
Comn of Soc. Se¢.664 F. App’x 774, 777 n.2 (11th Cir. 201@pavisv. Comn¥ of Soc.Sec,
11 F. Supp. 3d 1154, 1173 (M.D. Fla. 201@&strov. Astrue No. 8:08CV-769-T-33TGW,
2009 WL 1975513, at *7 (M.D. Fla. July 8, 2009).

To the extent Plaintifé argumentsould be construed as sufficient, the Court finds that
the ALJs decision imonethelessupported by substantial evidenddaintiff claims that the
ALJ erred in failing to find his hand pain, back impairments, shoulder impairment, knee
impairment, and hepatitis and corresgimg side effects to be severe.concluding that
Plaintiff's impairments were not severe, the ALJ found “there was simply not enough evidenc
to conclude that the claimasimedically determinable impairments could have been reasonably
expected to pragte the alleged symptoms and the clairrsstatementsoncerning that

intensity, persistence and limiting effects of these symptoifid.’at 14).



In so finding, he ALJ considered Plaintiff hearingtestimonyandthemedical evidence
and found that Piatiff's statements about the limiting effects and severity of his impairments
lacked support from the medical evidenckl.)( With regard to the pain experienc&daintiff
testified: that the pain in his hands prevented him from gripping tools adé médifficult to
type or sign his nameid( at 58); that depending on the day, theezetimes when he could not
bend his little finger,id. at 53); that his back pain occurred unpredictably but that the pain was
increasing(id. at 4142); that at tnes, his shoulder pain prevented him from doing things such
as combing his hair or brushing his teeith, &t 40) and that if he stands for more than 15 to 20
minutes at a time, he gets pain in his feet and lower bigclat 67#58). As for his hepatg
symptoms, Plaintiflid not testify regarding any symptoms or side effects experien@d/or
effect on his ability to complete work task&See generallyd. at 2861). The ALJ found that
Plaintiff' s “statements during the hearing [weme} entirely consistent with the medical
evidence and other evidence in the record during the relevant pandtliat Plaintiff s

testimony “added little to show that his impairments affected his ability to vemd™failed to

corroborate the allegations regarding the severity of his own symptotdsdt {415).
Thesefindings are supported by the record medical evidence, which the ALJ considered

and weighed in concluding that Plaintffimpairments were notwere. (Tr. at 145). The

Court notes that there appears to have been a gap in treatment de¢éwertber 2014 to

February 2016 Despite Plaintiff's blanket statements that his impairments are seneatenént

notes from both a few months before the alleged onset date and following the onskbdate

that he did not appear to be in acute distress and denied joint pain and deformity.niabe exa

in August 2014, Plaintiff denied “arthritis, back pain, gout, joint deformity, joint pain, lewusc

weaknessstiffness.” (d. at 530). Treatment notes from October 2014, December 2014,



February 2016, April 2016, May 2016, June 2016, and September 2016 contairysimilar
unremarkablgif not identical, assessmentdd. (at 519-20, 522-23, 526-27, 554-55, 576-77,
579-80).

With regard to Plaintifs hepatitis symptoms, while Plaintiff is correct that he “was
repeatedly assessed with hepatitis C” and that in 2009, he was diagnosed withiapatiiis
with moderate necrmmflammatory activity and fibrosisséee.qg, id. at 377, 389, 394, 402, 408,
411, 424, 464, 470, 477, 490, 521, 524, 527, 531, 555, 560, 578, 581, 584, 587, 599, 611, 616,
624, 630, 633, 646, 686, 692, 699, 712), diagatheamselves armsufficient,Wind, 133 F.

App'x at 690. As noted bfpefendant, October 2014 treatment notes reflect that a complete
abdominal ultrasound was normadl. @t 732); December 2014 treatment noedkect that
Plaintiff had “no signs of decompensated cirrhosis with lower leg edem[agsasasterixis or
encephalopathy” and that the doctor determined his care was-fisjgéfd or [m]inor

[s]everity” and that his diagnosis, management options, and risk were mindnat,527-28);
anda March 2016 ultrasound of his right upper quadrant, including his pankvea, gall
bladder, and kidney, was “unremarkablgd. at 532). Plaintiff began laepatitis C medication
regimen in 2016, to which he “had an excellent response” within 10 wdeksit $48, 579).

May 2016 treatment notes reflect that he expeadmo side effects from treatment and had no
signs of decompensated cirrhosigl. at 582).

It is the ALJs job to evaluate and weigh evidence and resolve any conflicts in the record.
“In reviewing anALJ’s decision, we may not decide the facts aneakewredibility
determinatiofs], or reweighthe evidence, and we must affirm the ALJ’s findings if they are
supported by substantial evidence, even if the evidence preponderates agaihsiomesv.

Soc.Sec. Admin.,.Comnir, 695 F. App’x 507, 508 (11th Cir. 2017giting Mitchell v. Comrir,



Soc. Sec. Admin771 F.3d 780, 782 (11th Cir. 201¥Yinschel v. Comm’r., Soc. Sec. Admin.
631 F.3d 1176, 1178 (11th Cir. 2011)). The Court finds that the ALJ’s decision is supported by
substantial evidence, as outlined above.

B. Whether the ALJ Erred in Rejecting Dr. Thomas Peeles Opinion That
Plaintiff Suffered from Severel mpairments.

Next, Plaintiff argues thahe ALJ erred in rejecting the opinion of neramining
Agency consultant, Dr. Thomas Peele. (Doc. 19 at 15-18). Dr. Peele opined that Blaintiff’
medically determinable discogenic and degenerative back disorder was seveaé theréhwas
insufficientevidence to evaluate the claim. (Tr. at78). The ALJ gave this opinion partial
weight, finding that “[a]Jssuming that the evidence is sufficient to determihéhihalaimant has
severe impairments, then presumably, it would follow that there is sufficiel@nee to provide
limitations caused by his severe impairmentsd. &t 16). The ALJ continued, “This cannot be
so, as the evidence cannot be both sufficient and insufficient. In this case, | fitieethat
evidence during the relevant periedmsufficient, and therefore his impairments are nonsevere
for the purpose of disability review.ld().

Plaintiff contends that “[t{]he ALJ conflated the separate issues of wheithatiff had
severe impairments and, if so, what limitations they imgp@sehis residual functional capacity.”
(Doc. 19 at 16).He argues that “[c]ontrary to the AlsIstatement, evidence cée both
sufficient [to determine that Plaintiff suffers from severe impairments] andicient [to
determine the limitations sud@mpairments impose on Plaintiéf RFC].” (d.) (second and third
alterations in original). Plaintiff asserts tlagtead of rejecting Dr. Pe&eopinion, the ALJ had
an obligation to further develop the record so that he could determine whatdinsitiais

impairments imposed on his RFAd.}.



When weighing medical opinion evidence, an ALJ considers numerous factors, including
the examining relationship, the treatment relationship, and the extent to which tloa agini
supported or consistent with the record. 20 C.F.R. 8 404.1527(c). An ALJ may discount a
medical opinion that is conclusory or inconsistent with the record or when the evidppoes
a contrary finding.ld.

The Court finds substantial evidence supports the ALJ’s decision. First, agraatorg
doctor, the ALJ was not required to defer to Dr. Peele’s opirBaegle v. Soc. Sec. Admih2
F. App’x 483, 488 (11th Cir. 2012) (citifgcSwain v. Bower814 F.2d 617, 619 (11th Cir.
1987)). Furthermore, with gard to Plaintifis argument that the ALJ should have further
developed the record, the ALJ already had evidence before him upon which to baseibrs. decis
Plaintiff relies onFord v.Secretary of Health & Human Servi¢c&9 F.2d 66, 69 (5th Cir.
1981),for the premise than ALJs decision is unsupported by substantial evidence if the ALJ
“does not have before him sufficient facts on which to make an informed decision.” 1®at
17). However, as detailed above, the medical evidesnpports the AL¥ determination that
Plaintiff's impairments were not severe. Thus, even assumiggendo the ALJ erred in
giving Dr. Peelks opinionpartial weight, any such error is harmless becéus@LJ would
have nonetheless found that the evidence subnmjtédaintiff “does not support the claimast’
allegations regarding the severity of his impairments prior to his date lastdhsund that
“there is insufficient evidence to find that his symptoms cause severe limitatibissphysical
functioning” (Tr. at 16). For these reasons, the Court finds no merit in Plaintiff’'s second
assignmenof error.

1. Conclusion

Upon consideration of the submissions of the parties and the administrative record, the

10



Court finds that substantial evidence supportAh&s decision and that the decision was
decided upon proper legal standards. Accordingly, it is h€d8dYyERED that thedecision of
the Commissioner IBFFIRMED pursuant to sentence four of 42 U.S.C. § 405(g). The Clerk
of Court is directed to enter judgment accordingly, terminate any pendaitigns and

deadlines, and close the case.

DONE AND ORDERED in Fort Myers, Florida on July 30, 2019.

Yl

MAC R. MCCO
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Parties
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