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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
OCALA DIVISION

Maynard Eatherton, Civ. No. 5:10-cv-35

Petitioner,
V. MEMORANDUM AND ORDER
Secretary, Department of Children &
Families, Secretary, Department of

Corrections, Florida Attorney General,

Respondents.

Maynard Eatherton, Petitionberein, a detainee indalFlorida Civil Commitment
Center proceedingro se, brings thimmended petition for a wrof habeas corpus
pursuant to 28 U.S.C. § 2254 (Dkt. 13). T®eurt has considered the amended petition,
Respondent's response (Dkt. 21), and Petitomeply (Dkt. 24). Upon review, the Court
determines that the amended petition niagstienied because tR@ner's grounds do not
provide a basis for federal habeas corpus relief.

BACKGROUND

Petitioner pleaded nolo contendere to sekadtery on a chilinh June 1990. On
March 21, 1994 Petitioner was on probatfon the first conviction and pleaded nolo
contendere to two counts of lewd and lageig assault on a child and one count of lewd
and lascivious act in the presence of acchilPetitioner received concurrent ten-year

sentences for each of the three new couAtsthe same time, Petitioner’s probation was

Dockets.Justia.com


http://dockets.justia.com/docket/florida/flmdce/5:2010cv00035/241132/
http://docs.justia.com/cases/federal/district-courts/florida/flmdce/5:2010cv00035/241132/32/
http://dockets.justia.com/

revoked, and he was sentendedserve twenty-five year®r the initial sexual battery
conviction.

On January 1, 1999, the Jimmy Rycedluntary Civil Comnitment for Sexually
Violent Predators Treatment and Care Actr@inafter “Jimmy Ryce Act”) went into
effect in Florida, and createdsystem for the involuntagvaluation and confinement of
sexually violent offenders, andrfreatment of these individugal Fla. Stat. Ch. 394.910,
et seq. The Jimmy Ryce Act requires thatant of mental health professionals evaluate
a person who had been coneit of a sexually violent offense prior to his or her
anticipated release to determitboth if he or she meethe definition of a sexually
violent predator under the Jimmy Ryce Aatd if he or she suffers from a mental
disorder that makes it likglthe person will commit anotheexually violent offense if
not confined. Fla. Stat. 893.913(3)(b). As part of thevaluation, the mental health
professionals must provide the person ¢cied of a sexually violent offense an
opportunity to be interviewk personally. _Id. § 394.913(c). However, the mental
health professionals may proceed in their ea@bn without an intemew if the offer is
refused. Id.

The mental health professionals provide rthessessment to the state attorney.
Id. 8 394.913(3)(e). The statttorney may then file petition with the circuit court
asserting the person is a sexually violent ated 1d. § 394.914. |If the circuit court
finds probable cause that the person isxauaéy violent predatg then the judge may

commit the person to temporary civil cordment. _Id. 8§ 394.915. The court then

conducts a trial to determinetiie person is a predator. &394.916. If the court finds



the person is a predator and is subjectitd commitment, the person can petition the
court once a year to be released dua thange in status. Id. § 394.918.

On November 22, 200rior to Petitioner's anticipatl release from prison, a
multi-disciplinary team of mental health peskionals rendered a report pursuant to the
Jimmy Ryce Act in which it concluded thBetitioner was a sexually violent predator
within the meaning of Fla. Stat. § 394.9Hnhd met the criteria for involuntary civil
commitment. On August 14, 200e Office of the State Attaey for the Fifth Judicial
Circuit filed a petition for civii commitrant and requested a probable cause
determination from the Lake County CiciCourt. On August 262003, the Circuit
Court found probable causeathPetitioner was a sexuallyiolent predator, ordered
Petitioner held by the Department of Cindd and Family Services (“DCF”) pending
further proceedings, and appointed the €affiof the Public Defender to represent
Petitioner.

Petitioner's father initially hired privat counsel to represent Petitioner.
Eventually, after his private counsel requested received numerous continuances to
secure a psychologist as an expert vasdetitioner fired his private counsel and was
represented at trial by a pubtiefender. On June 6, 20@6jury trial conmenced on the
petition for civil commitment.The following day, the juryinanimously found Petitioner
to be a sexually violent pdator. The Circuit Couradjudged Petitioner a sexually
violent predator and committednhito the custody of the DCfantil such time as a court
of competent jurisdiction determines that he is safe to be at large, and that, if released,

that [Petitioner] is not likely tengage in acts of sexuablence.” (Resp’'t Ex. A, Vol.



VI at 328.) On October 30, 2007, tBercuit Court held that Petitioner presented no
evidence to demonstrate a change in bisddion and chose not to release him from his
civil commitment.

In his appeal from the civil commitmgnPetitioner argued only that the State
presented improper expert witness testimang that evidence of collateral crimes was
improperly admitted. The Flola Fifth District Court ofAppeal affirmed Petitioner’s

commitment. _Eatherton v. S¢at23 So. 3d 731 (Fla. Distt. App. 2009) (per curiam).

In November 2009, Petitioner filed a Petition\Writ of Habeas Corpus in the Florida
Second District Court of Appeal in wihnche requested immediate release from
involuntary civil commitment.On December 15,9, the Florida Seoa District Court

of Appeal denied the Petition for Writ of HatseCorpus._ Eatherton State, 23 So. 3d

1189 (Fla. Dist. Ct. App2009) (per curiam).

Petitioner commenced the instant federaldaasproceedings alanuary 22, 2010.
(Dkt. 1.) He filed an amendepetition on February 16, 201@hich is the basis for this
proceeding. (Dkt. 13.) The amended petition raised seven grounds for which Petitioner
believes he is entitled to relief. Petitioner gdle that 1) he wasanrrectly designated a
sexual predator by the Florida Department of Corrections (DOC) and that the DOC
should not have notified the DCF abous himpending release from custody; 2) the
timing of the commencement of his invotary commitment proceedings violated
statutory guidelines; 3) he was denied quecess when he did not receive counsel
during his interviews with thewo mental health professionals who assessed him; 4) he

received ineffective assistam of counsel during the givcommitment proceedings; 5)



his involuntary commitment was time-barrbdcause the Jimmy Ryce Act was passed
after he was criminally sentenced; Bis involuntary commitment was a breach of
contract because the State failed to redd@m according to the terms of his initial plea
agreement; and 7) the Jimmy Ryce Act isamstitutional because it forced the State to
breach its plea agreement by not releasing him at the end of his sentence.

In this case, Respondent argues that Batti failed to exhaustis claims relating
to grounds 1, 2, an8. Petitioner disagrees and contetit® the claims were exhausted
when the Florida Second Distt Court of Appeal deniedhis petition for state habeas
corpus relief. The Governme asks that the Petition bdismissed with prejudice.
Petitioner asks that his designation as muak predator be vacated and expunged.
Petitioner further requests that his four cotions relating to sexual offenses all be
vacated because the State allegedly failedaimply with the pda agreements by not
releasing Petitioner ateéhend of his sentences.
DISCUSSION

The Antiterrorism and Efféive Death Penalty Act (“ABPA”) strictly limits a
federal court’'s power to review habeadimns brought by people held in custody
pursuant to a state court order. “[F]eddnabeas corpus review may be available to

challenge the legality of a state court ordecigil commitment . . . .” Duncan v. Walker,

533 U.S. 167, 176 (2001). The AEDPA reds the Court’'s review to state-court
adjudications of the direcppeal or habeas petition that:
(1) resulted in a decision that was gany to, or involved an unreasonable

application of, clearly establishéederal law, as determined by the
Supreme Court of the United States; or



(2) resulted in a decision that was lthea an unreasonable determination
of the facts in light othe evidence presentedthre State court proceeding.

28 U.S.C. § 2254(d). The fa findings of a state courteapresumed to be correct, and
may be rebutted only through clear and donowg evidence premted by a petitioner.
Id. § 2254(e)(1).

A habeas petitioner must exhaust his awéglastate court remedies prior to raising
them in a federal habeas petition. 1d2Z54(b)(1)(A). A petitioner may only bring
federal habeas claims after presenting $laene claim to state courts. McNair v.

Campbell, 416 F.3d 1291, 13Q21th Cir. 2005) (citing Picard. Connor, 404 U.S. 270,

275 (1971)). If claims brought in state courtrevaeot raised in terms of federal law, then

the claim is not exhausted. Gray v. Neldwed, 518 U.S. 152,6R-63 (1996); Jimenez v.

Fla. Dep't of Corr., 481 F.3d337, 1342 (11th Cir. 2007Y)In requiring exhaustion of a

federal claim in state court, Congress Bummeant that exhatisn be serious and

meaningful.” _Keeney v. TamayReyes, 504 U.S. 1, 10 (1992).

A. Grounds1, 2,and 3

Petitioner brings three claims in whitte argues the State violated the Jimmy
Ryce Act throughout his commient proceedings. While #@ner was still serving his
sentence for lewd and lascivious acts, was evaluated by two mental health
professionals to determine whether he sufférem a mental disorde¢hat would make it
more likely he would commianother sexually violent offese if released. Petitioner
argues that the State violated his due @ssdy not providing hm counsel during these

two assessments. After receiving the assesss from the two doctors, the State filed a



petition to civilly commit Petitioner. Petitionargues that the State improperly initiated
the commitment proceedings without complyimigh the time restrictions imposed in the
Jimmy Ryce Act. As a result of that petiti@jury trial was held in which Petitioner was
represented by counsel. The jury ultimatédund Petitioner to be a sexually violent
predator. Petitioner argues that the DO@rioperly designated him a sexual predator.
None of Petitioner’s three claims relatedhe Jimmy Ryce Act are exhausted. A

petitioner does notxéaust his claims in a state court when arguing a state law claim

using state law standards. Estelle v. Mc&us02 U.S. 62, 67-68 (1991) (“it is not the
province of a federal habeas court to reexanstate-court determinations”); McNair v.
Campbell, 416 F.3d 1291, 1303 (11th Cir. 200§T]he exhaustiordoctrine is designed
to give the state courts allfand fair opportunity to redee federal constitutional claims

before those claims are presented to the féderats . . . .”_O’Sllivan v. Boerckel, 526

U.S. 838, 845 (1999).Thus, habeas petitioners “mugitve the state courts one full

opportunity to resolve any cartsitional issues . . . .”_ld Petitioner did not raise any
federal claims in front of the state courtaay point in the appellate process. Therefore,
all three of his claims based on the Statg@gliaation of the Jimmy Ryce Act in his case
are not exhausted.

Additionally, even if the claims were exhausted, Petitioner is still not entitled to

federal habeas relief because the State’satleni the merits was @asonable._Wright v.

Sec'y for Dep't of Corr., 278 Bd 1245, 1253 (11th Cir. 2002)irst, the DOC did not

designate Petitioner as a sexually violent predatweiolation of the Jimmy Ryce Act. In

fact, the DOC never designated Petitionersash. Petitioner was designated as a



sexually violent predator only taf a jury trial. As the circuit judge wrote, “The jury
having found [Petitioneris a sexually violent predator[Petitioner] hereby is declared a
Sexually Violent Predator.” @sp't Ex. A, Vol. Il at 219.) Thus, Petitioner’s claim on

this ground fails even if it was exhausted.

Petitioner also argues that the Statg@noperly initiated commment proceedings
within 545 days of the end of his senten The State initiated the commencement
proceedings approximately thirdays prior to Petitioner’s &éinipated release date. The
only portion of tle Jimmy Ryce Act that includes 4% day window simply explains that
the agency with jurisdiction ove person who has been canegd of a sexually violent
offense must “give written nate to the multidisciplinary tegnand a copy to the state
attorney of the ciratiwhere that person was last coneittof a sexually violent offense”
at least 545 days prior to the person’s antieipatlease date. Fl&tat. § 394.913(1)(a).
The Jimmy Ryce Act includeso timeframe in which commitemt proceedings must be
initiated. Even if the State waited untiletHast possible moment, “the agency with
jurisdiction shall upon immedte release from total conément transfer [a person
convicted of a sexually violewtffense] to the custody oféhDepartment of Children and
Family Services to be held in an appiage secure facility.”_1d. 8 394.9135(1).

Furthermore, sectiorn9d.9135(4) explains:

The provisions of this s#ion are not jurisdictional, and failure to comply

with the time limitationswhich results in the release of a person who has

been convicted of a sexually violerffamse, is not dispositive of the case

and does not preventehstate attorney from @ceeding against a person
otherwise subject to the provisions of this part.



Id. In fact, the legislature was carefuldrafting the Jimmy Ryce Act to avoid creating a
rigid process for commitment proceedings thoiw. Instead, the Jimmy Ryce Act states,
“Following receipt of the written ssessment and recommendation from the
multidisciplinary team, the setattorney . . . may file petition with the circuit court
alleging that the person is a sexually violgmedator and stating facts sufficient to
support such allegation.” _Id. 8 394.914. idtapparent that the State may start civil
commitment proceedings at any timehus, Petitioner’s claimn this ground fails.

Finally, Petitioner argues that he shbuhave been appointed counsel to
accompany him to his interviewsith the two mental healtpbrofessionals The State
offered Petitioner the right tmeet with the two mental health professionals as part of
their research in determining whether he thet criteria of a sexllg violent predator.
Petitioner could havedeclined to be interviewedld. § 394.913(3)(c). The two mental
health professionals would have continuedhike their evaluation regardless of whether
Petitioner met with them for aimterview. Id. HoweverPetitioner participated in the
interviews and “expressed his hopes that hyi@pating . . . something could come of
the motions he had filed.” (Resp’'t Ex. Xpl. | at 71.) At the commencement of the
interviews, Petitioner signed his informed corisienparticipate. The State’s failure to
provide counsel for a person participating an evaluation prioto a possible civil
commitment proceeding is neithewntrary to, nor an unreasable application of, clearly

established federal law. In shdPgtitioner’s claim on this ground fails.



B. Ground 4

Petitioner contends that the trial court drie denying his clan that his counsel
was ineffective. Petitioner can succeed on ¢tagm only if he can show that the court’s
decision was based on an unreasonable detatiminof the facts. 1d. 8 2254(d)(2).
Thus, Petitioner must establish both that bounsel was ineffdge and that it was
unreasonable for the trial cotwot conclude otherwise.

Petitioner must meet two criteria in da@r to succeed in challenging his
commitment based on ineffectiassistance of counsel. First, Petitioner must establish
that his counsel's performance “failed moeet the standard of reasonableness under

prevailing professional norms.Newland v. Hall, 527 F.3d162, 1184 (11th Cir. 2008)

(citing Strickland v. Washmton, 466 U.S. 668688 (1984) (internal quotations

omitted)). Second, Petitioner bears the baorde prove that but for his counsel's
unprofessional errors, there is a reasonable probability thatghk o the proceeding

would have been different. Morris v.aB#, 931 So. 2d 82828 (Fla. 2006) (citing

Strickland, 466 U.S. at 694).

Petitioner seeks relief because his tmalunsel was limited in her ability to
provide a viable defense. Specifically, Petigr argues that his counsel was ineffective
because she was precluded from raising anyteotlaims against the State. (Dkt. 24.)
The United States Supreme Court has recogrtizadindigent prisoners have a right to

counsel when the State attempistreat them as mentalilf. Vitek v. Jones, 445 U.S.

480, 497-98 (1980). Petitionanitially hired private cansel, but ultimately was

represented by a public defender during his camant trial. _See Fl&Stat. 8§ 394.916(3)

10



(explaining that the court must appoint a lpzdefender or conflict counsel if the person
against whom the petition hdmen filed is indigent). Petitioner received appointed
counsel, and nothing in tlrecord indicates that sherfmmed unreasonably under the
norms of professional conductFurther, no precedent ists to support Petitioner’s
argument that his appointed ceehshould have been grantde right to do more than
provide for his defense. For that reasPetitioner’s claim on this ground fails.
C. Ground 5

Petitioner next contends that his committneiolates the Ex Post Facto Clause
because he pleaded natontendere four years prior tbe passage of the Jimmy Ryce
Act. The Ex Post Facto Clse “has been interpreted to pertain exclusively to penal

statutes.” _Kansas v. Hermcks, 521 U.S. 346, 370 997). If a new law is aimed a

punishing criminal behavior, the clause phofs applying any newunitive measure to a

crime previously committed. Id. (citing Calrhia Dep’t of Corr. v. Morales, 514 U.S.

499, 505 (1995)). The Jimmy Ryce Act is not a punitive law aimed at punishing
criminals; instead it is a civil proceedingsee id. at 361-69 (explaining that a similar
Kansas law is not punitive becaube purpose is to hold ansen until he is no longer a
threat to the public rather than to psmihim for his previous crimes); see also

Westerheide v. State, 831 So. 2d 93, 100. (#82) (stating that because a person is not

committed under the Jimmy Ryce Act unldss/ing a current “mental abnormality or
personality disorder that makes the person likelgngage in acts of sexual violence if
not confined in a secure féity for long-term control, careand treatment,” the law is

clearly not punitive). Becaudeetitioner was committed aacing to a civil action and

11



the State was not seeking to further purish for his previous conviction, Petitioner’s
claim on this ground fails.
D. Ground 6

Petitioner argues that his civil commitniemas a breach of his criminal plea
agreement with the State andbsld be treated as a breach of contract. However, the
Florida Supreme Court has héldt any agreement entered ibpthe State in a criminal

case has no bearing on a sdpgent, involuntary civil comriment. Harris v. State, 881

So. 2d 1079, 1083 (Fla. 2004) (citing MurrayRegier, 872 So. 2d 217, 224 (Fla. 2002)).
This determination is neither contrary tmr an unreasonable application of, any United
States Supreme Court precedent. TheegfBetitioner’s clainon this ground fails.
E. Ground 7

Petitioner finally contends that the Florilggyislature violated the Contract Clause
when it passed the Jimmy Ryce Act. Thatkkh States Constitutioprohibits any state
from “impairing the [o]bligation ofc]ontracts.” Art. I, 8 10¢l. 1. As discussed above,
the civil commitment proceealys initiated against Petitionbad no relation to his plea
agreement. Thus, Florida ditbt violate any of the termsf its plea agreement with
Petitioner when it passed the Jimmy Ryce Aot] Petitioner’s claim on this ground fails.
CONCLUSION

For the foregoing reasons, the Court datees that the Petition for a Writ of
Habeas Corpus must be denied. Accordingiy,SHEREBY ORDERED that:

1. The Amended Petition for Writ éfabeas Corpus @. No. 13) iDENIED;

2. This action iDISMISSED WITH PREJUDICE:; and

12



3. Because Petitioner cannot make a wuligl showing of the denial of a
constitutional right, the Court will not isswee certificate of appealability. See Cox v.
Norris, 133 F.3d 565, 569 (8th Cir.9B), cert. denied, 525 U.S. 834 (1998).

The Clerk shall enter judgment accordingly, terminate all remaining

deadlines as moot, and close thefile.

Dated: October 6, 2011

s/ Paul A. Magnuson
Raul A. Magnuson
United States District Court Judge
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