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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
OCALA DIVISION
THOMASSANTORO,
Plaintiff,

V. Case No: 5:13-cv-242-Oc-10PRL

AUTOZONERS,LLC

Defendant.

ORDER

This employment discrimination case cambefore the Court for consideration of
Plaintiff's First Motion to Caonpel Discovery (Doc. 14), twhich Defendant has responded.
(Doc. 15). In this case, Plaiffi brings suit for age discrimation against Defendant under the
Florida Civil Rights Act, 88 760.0&t seg., and the Age Discrimination in Employment Act, 29
U.SC. 88 62let seg. Plaintiff alleges claims for diseninatory adverse employment actions,
including termination, on the basis of age, as well as for retaliation and hostile work environment.

Although Plaintiff's motion raisesumerous issues, Defendardtes that the parties have
worked together to narrow thmediscovery dispute. (Doc. 15, p. 1). One issue remains
unresolved: Plaintiff contends tHaefendant must provide completeitten answers to Plaintiff’s
First Set of Interrogaries Nos. 5-10.

Those interrogatories, which are quite ldéngtseek additional information regarding
Defendant’s contentions in its position staent to the Equal Employment Opportunity
Commission. The interrogatories can be sunwmedr as follows: (5) to provide detailed

information regarding each occasion when Piflintas alleged to have “verbally abused a
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customer,” as contended by Defendant ingtsition statement for the Equal Employment
Opportunity Commission (“EEOC?”); (6) to provide detailed information regarding each occasion
when Plaintiff allegedly failed to completgpening and closing proderes, as contended by
Defendant; (7) to provide detailed informatiogaeding each occasion when Plaintiff was alleged
to have a “cash shortage,” as contended bfemant; (8) to provide detailed information
regarding each occasion when Plaintiff allegddiled to run a payroll report, as contended by
Defendant; (9) to provide detailed informatiomgaeding each occasion when Plaintiff allegedly
“failed phone shops,” as contended by Defetrdand (10) to providedetailed information
regarding each occasion when Plaintiff allegetailed to report to wdk as scheduled, * as
contended by Defendant. (Doc. 14, p. 34-38). ihterrogatories requegtentification of each
person who has personal knowledgéendormation relevant to Defelant’s contentions, and their
full name, job position or title while employed Bgfendant, whether the individual is a present
or former employee of Defendant, and the cornitdormation for the individuals identified.

In response to each of these interrogatoidefendant exercised the option under Rule
33(d) of the Federal Rules ofvlliProcedure to produce businessards, or to refer to business
records already produced, from which respongiNermation can be readily ascertained. For
interrogatories Nos. 5-10, Defendant referred Plaintiff to his personnel file and his compliance
report (which is a part of the personnel file), consisting of d&ges of documents. Defendant
states that “[tlhis means that Plaintiff hdsa the information Autozone has concerning his
‘history of performance issues,” and theredsreason Plaintiff cannogéview his own personnel
file to review his disciplinary record and custenservice complaints.” (Doc. 15, p. 7). In
addition, Defendant references ianswer to Interrogary No. 1, which contains a list of

Defendants’ employees, including managers lamehan resources managers, whom Defendant



generally identifies as having “kmtedge regarding that Plaifftwas not subjected to any age
harassment or discrimination anatklaintiff was not subjected any retaliation.” (Doc. 14, p.
29-30, 34-38).

Rule 33(d) provides, in part:

If the answer to an interrogatory ynde determined by examining, auditing,

compiling, abstracting, or summarizing a party’s business records . . ., and if the

burden of deriving or ascertaining the answer will be substantially the same for
either party, the responding party may aasty: (1) specifying the records that

must be reviewed, in sufficient detail ¢oable to interrogating party to locate and

identify them as readily as tlesponding party could . . .

Plaintiff argues that Defendatias failed to comply with Rule 33(d), and that it must
provide complete, responsive, and non-evasive emritnswers to the integatories. Plaintiff
contends that Defendant failed to comply withgpecificity requirements dRule 33(d), and that
its refusal is an improper attempt to evadelikgation to fully answer the interrogatories.

Indeed, a party may not merely refer anotheety to documents hoping that the other party
will be able to glean the requested informatialohnson v. Kraft Food of N. Am, 236 F.R.D. 535,
545 (D. Kan. 2006). Rule 33(d) does not requtaintiff to guess as to which documents
Defendant contends answie interrogatories.See Mann v. Island Resorts Development, Inc.,
2009 WL 6409113, *4 (N.D. Fla. Feb. 27, 2009) (sitcounsel for interrogating party “should
not have to sift through volumed material to figure out whicdocument(s) responds to which
interrogatory.”).

Plaintiff also contends th&efendant must show that theidentified documents contain
all of the requested information, citifdprder Collie Rescue, Inc. v. Ryan, 2005 WL 662724, *2

(M.D. Fla March 15, 2005)(“If the interrogatory cannot be fully answered by reference to business

records, [responding party] shall provide a tradgiestyle interrogatory answer.”). Plaintiff



states that, based on Defendant’'s vague resp&iamtiff is unable toascertain whether the
unidentified documents contaal of the information requestl by the interrogatories.

The Court agrees. Althoughnigthy, Plaintiff's irterrogatories Nos5-10 are plainly
worded and straightforward. They call upbefendant to identifypersons with knowledge
regarding Plaintiff's alleged performance sisomings identified by Defendant in its EEOC
statement, and to provide specific informatidioat those events and individuals. While it is
likely that much of this information could beund within Plaintiff's persnnel file, it is highly
unlikely that it would catain all of the information requestesich as whether andividual is a
current or former employee, just as an example.

More importantly, it is not clear to theoGrt that Plaintiff could easily match each
interrogatory request witthe information in th@ersonnel file and list dhdividuals provided in
response to request No. 1. For example, &efpuest No. 7 regardingdttiff's alleged cash
shortages, it is not clear how Plaintiff is to match the documents in the file related to those incidents
to each of the individuals idéfied in Interrogatory No. 1 wo may have knowledge about one,
or perhaps more, of the eventSee, e.g, Cleveland Const., Inc. v. Gilbane Bldg. Co., 2006 WL
2167238 (E.D.Ky., 2006)(granting motion to caghpspecific and dailed answers to
interrogatories, reasory that “even if [defendant] coulead [plaintiff's] mind, that alone is no
guarantee that it could discern theswers to its Interrogatorieqise it is highly unlikely that
[defendant] would view certain facts and occucesnthe same way that [plaintiff] does.”) The
information in Interrogatory No. 1 is not partiadly helpful in respondingp requests Nos. 5-10,
as those individuals are not identified in tewhsvhich incidents of lkeged misconduct they have
knowledge about. Rather, they are identifiedyaserally having knowledgiat Plaintiff was

not the subject of discrimination.



Plaintiff's interrogatories appear to beasgjhtforward requests designed to facilitate
further discovery, such as depeasis of individuals with infomation relevant to the facts
underlying Defendant’'s defenses. Notably, Defnt does not contend that the referenced
personnel file contains all of the informatiomuested by the interrogatories. Rather, Defendant
simply asserts that, with the information in Rtdf’'s personnel file togier with the list of
individuals identified in respomlsto Interrogatory No. 1, Pldiff has “all of the information
Autozone has concerning his ‘history of performance issues.” (Doc. 15, p. 7). Arguably,
though, what Plaintiff does not haigespecific information linkinghe individual’s identified in
interrogatory 1 and each of the incidents Plaintiff asks about.

Under Rule 33, the burden is on the responding party to make an inquiry and obtain
information to answer the interrogatories whwebuld include obtaining the information to fully
and completely answer the interrogatories, and this may include from current or former employees
or officers. See National Fire Ins. Co. of Hartford v. Jose Trucking Corp., 264 F.R.D. 233, 239
(W.D.N.C. 2010). Moreover, the plain languagdha rule provides thahe option to produce
business records only applies“the burden of derivig or ascertaining the answer will be
substantially the same for eithgarty.” Fed. R. Civ. P. 33(d). & Plaintiff would be (at best)
guessing about Defendant’s intended response toailirtall of the interrogatories, as well as
about which individuals named in responselrterrogatory No. 1 Defendant contends has
knowledge about each category ddiRtiff's alleged misconduct.See Mann, 2009 WL 6409113
at *4. Consequently, the burdenascertaining the answer wouldt be substantially the same
for either party.

At a minimum, Defendant’'s awers to the interrogatories should include specific

references to specific Bates numbered documents correlated with specific interrogatory requests.



See Pulsecard, Inc. v. Discover Card Services, Inc., 168 F.R.D. 295, 305 (D. Kan. 1996) (“[t]he
answer must specify, without qualification, winidocuments contain the answer”). Additionally,

if the interrogatory cannot be fully answered by reference to the documents, the Defendant should
provide a traditional-style interrogatory answeee Border Collie Rescue, 2005 WL 662724 at

*2).

As a final matter, Plaintiff requests attorney’s fees and costs in moving to compel
discovery. Although Plaintiff's motion to compeldsie to be granted, the Court is not inclined
to impose monetary sanctions against Defendahisnnstance. Defenddstconcerns about the
sufficiency of its interrogatory responses wengdstantially justified,” terefore the Court denies
any recovery for fees and cost&ed. R. Civ. P. 37(a)(5)(ii).

Accordingly, upon due consideration, RPk#if's Motion to Compel (Doc. 14) is
GRANTED, and Defendant shall have twenty (20) days from the date of this Order within which
to supplement its answers to Plaintiff's Interrogatdog. 5-10 with detailed and specific answers.
Plaintiff's request for attmey’s fees and costsENIED.

DONE andORDERED in Ocala, Florida on May 9, 2014.

. N, AN ANAND
PHILIP R. LAMMENS
United States Magistrate Judge
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