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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
OCALA DIVISION

ROBERT GRIFFIN BROWN,

Petitioner,

V. Case No: 5:1dv-452-Oc-30PRL
Crim. Case No: 8:08+-294-T-30EAJ
UNITED STATES OF AMERICA

Respondent.

ORDER
THIS CAUSE comes before the Court upon Petitioner Robert Griffin Brown’s
Petition for a Writ of Habeas Corpus Under 28 U.S.C. § 22M Doc. 1). Brown
challengesis 188month sentenceursuant to the Armed Career Criminal R&CCA”),
18 U.S.C. 8924(e), on his convictiofior possession of a firearm by a convicted felon
(Count 1ll).! (CV Doc. 14). The Court, having reviewed the pleadings, arguments, and
record, and having held a hearing on December 4, 2@ht|udes that Brown’s motion

should be dismissed.

Originally, Brown also challenged his 188-month sentences imposed under United States
Sentencing Guideline 8 4B1.4 on his convictions for possession of fifty or more gramsioécoca
base with intent to distribute (Count I) and possession of cocaine with intent to dag@ibunt
II) (CV Doc. 2), buhewithdrew those direct challenges after recognizing that they were gpeec
by the Eleenth Circuit’s decision i&ilbertv. United States (Gilbert 140 F.3d 1293 (11th Cir
2011) (en bandholding that a guidelinelsased sentencing error on a sentence below the statutory
maximum is not cognizable on a § 2241 petitiof@V Doc. 14 at 4).See also Speacv. United
States 773 F.3d 1132 (11th Cir. 2014) (en banc) (holding that the petitionebavesdfrom
challenging his sentence on collateral review baggsh misapplication of the sentencing
guidelines because his sentence wasvbéhe statutory maximum).
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BACKGROUND

On February 52004, Brown plel quilty, without a plea agreement, to the following
counts: (1) possessiaf fifty or more grams of cocaine base with intent to distribate,
violation of 21 U.S.C. § 841(a)(1), (b)(1)(A)(iiCount I);(2) possession of cocaiméth
intent to distribute, in violation of 21 U.S.C. § 841(a)(1), (b)(1)(C) (Count (B)
possession of a firearm by a convicted felorviolation of 18 U.S.C. 88 922(g)(1), 8@)
(Count IIl); and(4) possessionf a firearm in furtherance of a drug trafficking crinie
violation of 18 U.S.C. ®24(c)(Count V)2 (CR Docs. 57, 58)Pursuant tahe United
States Sentencing Guidelines in effect at the time Brown was senfeBecedn was
subject to sentencing on Counts | throughwiith a total offense level of 29 aadcriminal
history category of Ill, which resulted in a guideline imprisonment range between 108
135 months. (PSR at 3, 7).However,on Countlll, Brown’s sentence was subject to
enhancement under the ACCA, 8§ 924(e), based upon the following predicate offenses: (1)
a 1982 conviction for sale and possessionadaine (2) a 1982 conviction for sale and
possession ofaraine; and3) a1988conviction for carrying a concealendarm (PSR
at 4).

The ACCAdesignation resulted in a minimumandatory sentence of fifteen years

and an increase in the statutory maximum from ten years tmli@ount 1ll. Seel8 U.S.C.

’Brown raises no challenge to his sentence on Count IV, which requires a
minimummandatory sentence of five years’ imprisonment that must be run consecutigely t
other sentences imposed. 18 U.S.C. § 924(c)(1)(A)(i), {D)(ii

3In 2004, the sentencing guidelines were mandatory.

40n Count I, however, Brown faced a minimumandatory sentence of ten years under 21
U.S.C. 8§ 841(b)(1)(A).



8 924(a)(2), (e).Also, because Brown was classified as an armed career criminal, he was
subject to the armecdareercriminal sentencing gdeline, U.S.S.G. § 4B1.4. As a result,
he was assigned an enhantei@l offense level of 31 and an enhanaoninal history
category ® VI, which increased the guideline imprisonment range on Counts | through Il
to 188 to 235 months. (PSR at 4, 7, 18ccordingly,on May 21, 2004, Brown was
sentenced to concurrent terms of 188 months’ imprisonment on Counts | through IIl and
to a consecutive term of sixty months’ imprisonment on Count IV. (CR Daat. 8 All
counts were to be followed by five years’ supervised releddg. (n sentencing Brown,
the Court expressed reservations about thethesfgBrown’s sentencbeut concludedhat
it was required to impose a sentence within the guidetings. at 7-8).

Brown did not file a direct appeal of his convictions aedtences On March 22,
2005, Brown filed a motion to vacate his sentences pursuant to 28 U.S.C. § 2255, alleging
several claims of ineffective assistance of couns&ée Brown v. United StateNo.
8:05-cv-607-JSM-EAJ (M.D. Fla. 2005) (Doc. 1). On July 21, 2006, the Court denied
Brown’s 8§ 2255 motion.Id. (Doc. 15). Brown appealed the denial of hi82%5 motion
to the Eleventh Circuit Court of Appeatsd filed an application for a certificate of
appealability.Id. (Docs. 17, 18). Both this Court and the Eleventh Circuit denied Brown’s

request for a certificate of appealabilitgl. (Docs. 20-22).

SAt sentencing the Court commented, “Seems like twenty years is a lot ofotiriver.
Brown . ... I don’'t know what | can do about it.” (CR Doc. 68 at 7). Consequently, thie Cour
told Brown, “I'm going to give you the minimum | can under the guidelinekl’ at 8).

3



On December 18, 2013, several years after the United States Supreme Court’s
decision inBegayv. United Statess53 U.S. 137 (2008Brownfiled an untimelynotice
of appeal. (CR Doc. 91)ThereafterBrown was represented lappointedcounsel, who
realized that the appropriate remedy for the relief sought by Brown was a motion pursuant
to § 2241.(CV Doc. lat 2). Accordingly,Brown moved to voluntarily dismiss his appeal,
and, instead, filed the instant petitigihd.). Brown arguethat his sentence for possession
of a firearm by a convicted felon (Count Ill) was improperly enhaneceter the ACCA
beyond the statutory maximubecausepursuant tadBegayand United States v. Archer
531 F.3d 1347 (11th Cir. 2008), Brown does not liaeaequisite three predicate offenses
to be considered an armed career criminal. (CV Doc. Bfown also contends that
because he is entitled to be resentenced on Count Ill, the Court should also revisit Brown’s
sentences on Counts | and Il under the sentence package dodttipe. (

Respondent countetbat the Court lacks jurisdiction to consider Brown’s 8§ 2241
petition becausealthough his sentence on Count Ill exceeds the statutory maximum, the
overalllength of his aggregate detention based upon his other senietmeful® (CV
Doc. 11). Thus, Respondent argues that resentencing Brown as to Count Ill would have

no effect on the length of his detentiomd.).

®Respondent also argued that Brown was procedurally defauttedréising this claim
(Doc. 11), but subsequently filed a notice informing the Court that it waived its defénse
procedural default (Doc. 17Because the procedwaéfault rule is not jurisdictional, it may be
waived by the governmenSee Bryant Wvarden 738 F.3d 1253, 1261 (11th Cir. 2013)hus,
the Court concludes that is unnecessary to address whether Brown’s claim is procedurally
defaulted.



ANALYSIS

|. The Relevant Law

A. The Savings Clause

Generally, 8 2241 provides a mechanism by which prisoners can challenge the
executiorrather than the validity of their sentenc&ee Bryant738 F.3d at 1290 (citing
Antonelli v.Warden 542 F.3d 1348, 13521.1th Cir. 2008)). If a prisoner wishes to
challenge th&alidity of his or her senten@dter it has become final, the appropriate means
is through a motion pursuant t®855/ See Sawyer Holder, 326 F.3d 1363, 1365 (11th
Cir. 2003). Under§ 2255(e), however, commonly referred to as the “savings clause,” a
petitioner may file a 8 224inotion if the petitioner can demonstrate tha855 was
“inadequate or ineffective to test the legality of his [or her] detention.” 28 U.S.C.
§ 2255(e)see alsdBryant 738 F.3d at 1256, 1262, 1288. Whether the savings clause may
“open the portal” to a § 2241 petition is a jurisdictional issue that must be addressed before
reaching the merits of the 8§ 2241 petitidd. at 1262;see alsdNilliams v. Warden713
F.3d 1332, 1343 (11th Cir. 2013).

Because Brown seeks to invoke the savings clause, he must establish the following
factors to confer jurisdiction upon this Court: (1) throughout his sentencing, direct appeal,
and first 8§ 2255 proceeding, his claim was specifically foredldse Eleventh Circuit

precedent; (2after his first § 2255 proceeding, a United States Supreme Court decision

’A petitioner may not file a second or successive § 2255 motion without certification fr
the appropriate court of appeals and only under a limited set of circumstase=28 U.S.C.
§ 2255(h).



overturned thatircuit precedent(3) the new rule announced in the Supreme Court
decision applies retroactively on collateraview; (4) as a result of the retroactively
applicable rule, his sentence exceeds the statmtarmum penalty; and (5) the savings
clause reachedsis claim of illegal detention above the statutory maximunyant 738
F.3d at 1274synthesizinghe saings-clause tests articulatedWofford v. Scojtl77 F.3d
1236 (11th Cir. 1999)Gilbert I, 640 F.3d 1293, and/illiams, 713 F.3d 133R

B. The ACCA

Usually, an individual convicted of possession of a firearm by a convicted felon in
violation of 18 U.S.C. § 922(g) faces a potential statutoaximum sentence of ten years’
imprisonment and three years’ supervised reledsel8 U.S.C. 8 924(af2), 3559(a)(3),
3583(b)(2) But, undetthe ACCA,an individual who was previously convicted of three
violent felonies or serious drug offenses, is subject to a minimum sentdifteeofyears’
imprisonment,a maximum sentence of life imprisonment, and five years’ supervised
release 18 U.S.C. § 924(e)(1) 3559(a)(1), 3583(b)(1)The ACCA defines a “lent
felony” as“any crime punishable by imprisonmédat a term exceeding one year . . . that
... has as an element the use, attempted use, or threatened use of physical force against the
person of another;. . oris burglary, arson, or extortion, involves use of explosives, or
otherwise involves conduct that presents a serious potential risk of physical injury to
another.” 18 U.S.C.8 924(e)(2)(B) Brown was subject to sentencing untter ACCA
because he had two previous convictions for serious drug offenses and one previous

conviction for a violent felony, carrying a concealed firearm. Brown now challenges the



use of his previous conviction for carrying a concealed firearm to satisfy the ACCA
prerequisites.

At the time Brown was sentenced antlen he filed his § 2255 motion, binding
Eleventh Circuit precedent specifically held that carrying a concealed firearm was a violent
felony for ACCA purposesSee United States v. Hall7 F.3d 398 (11th Cir. 1996)nited
States v. Gilbert138 F.3d 1371 (11th Cir. 1998). However, four years after Brown’s
sentence became final and two years after he filed his § 2255 motion, the United States
Supreme Court issued its decisiorBegay which clarified that a “violent felony” within
the meaning ofthe ACCA includes only felonies involving “purposeful, violent, and
aggressive conduct.” 553 U.S. at 145he Begaydecision abrogated the Eleventh
Circuit’s decisions irHall andGilbert. See United States v. Cang70 F.3d 1251, 1252
(11th Cir. 2009)Archer, 531 F.3d 1347. As a result, carrying a concealed firearm is no
longer considered a violent felony for ACCA purposes.

II. Discussion

For the savings clause of § 2255(e) to open the portal to review Brown’s § 2241
petition, Brown must esiblish the fiveBryantrequirements. Respondent concedes that
Brown has established the first thig&eyantfactors. First, throughout Brown’s sentencing
and first 82255 proceeding, Eleventh Circuit precedent squarely foreclosed his claim that
carrying aconcealed firearm was not a violent felony for ACCA purpossse Hall 77

F.3d 398:Gilbert, 138 F.3d 1371. Second, well after Brown’s 8 2255 proceeding ended,

8Brown does not dispute that his two 1982 convictions for sale and possession of cocaine
qualify as serious drug offenses untteACCA. (CV Doc. 2).
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Begayand Canty overturnedHall’s binding precedent.See Canty570 F.3d at 1255
(“[C]arrying a concealed weapon is not a violent felony that may be used as a predicate
conviction to enhance a defendant’'s sentence under the ACCA.”). ThiBtyamt the
Eleventh Circuit held thaBegayapplies retroactively on collateral review. 738 F.3d at
1277. However, according to Respondent, Brown cannot satisfy the fBoytint factor,
l.e., he cannot show that his sentences exdbedstatutory maximum. Thus, whether
Brown’s claim can proceed under § 2241 turns upon whether his seneweedthe
statutory maximum.

Technically, Brown’s sentence on Count Ill exceeds the statutory maximum on that
count. Without the ACCA enhancement, Brown is subject to-gg¢anstatutory maximum
on Count Ill; therefore, his sentence of 188 months clearly exceeds the statutory maximum.
Nevertheless, Respondent argues that Brown’s aggregate sentghich includes his
lawful 188 month sentences on Counts | and tenders the error with regard to his
sentence on Count Il harmless in the context of a 8§ 2241 proceddirgsponse, Brown
counters that because of the error as to Count Ill, the Court, in accordance with the sentence
package doctrine, can resentence Brown astamnly Count Ill, but Counts | and Il as
well.

Following the Eleventh Circuit's decision Bryant eachcase including Bryant,

granting a 8 2241 petition for a sentence that exceeds the statutory makasuwnly

®Count | has statutory maximum of life in prison and Count Il has a statutorynnaxof
twenty years.See§ 841(b)(1)(A)(iii), (b)(1)(C) Thus, Brown’s 188nonth sentences on Counts
| and Il do not exceed the statutory maximums for those counts.

8



considered claimshallenging a single conviction and sentence, rather than a claim, like
the one at hand, involving multiple convictions and sentenses.Moore v. Wardeb68
F. App’x 838 (11th Cir. 2014)Bryant 738 F. 3d 1253Vlackey v. Warderv39 F.3d 657
(11th Cir. 2014);Manleyv. Unnamed Respondertio. 1:14CV-142-TWT, 2014 WL
3397129 (N.D. Ga. July 1@014). Thus, to decide this issue, the Court considers the
language of the savings clause.

Specifically, 8 2255(eprovidesthat a petition may be brought pursuant to the
savings clause if a prior 8 2255 motion was “inadequate or ineffective to téstafiey
of [the petitioner’'s] detentiori’ (Emphasis added). The use of the tedatention”
indicates that the concern of 8 2255(e) is not whethlm@riicularsentence itself ifegal,
butwhether the overall detention is legal. Here, although Brown’s sentence on Count I
IS an improper sentence that exceeds the statutory maximuwvera! detentiondoes
notl® Stated differently, Brown is not “being held without authorization dmy
congressional statuteand hisdetentionis legal. Bryant 738 F.3d at 1283 (emphasis
added). The Court recognizes that Brown’s designation as an armed career criminal
subjectedhim to application of the armezhreercriminal guideline, U.S.&. §4B1.4
which enhanced the thenandatory guideline range for his sentences on Counts | and 1.
But the Eleventh Circuit’precedensquarely forecloses any claim that the savings clause

reaches a gdeline-error sentencing clainSee Gilbert I] 640F.3d 1293

10Such a strict reading accords not only with cannons of statutory interpretatiorsdut al
with the Eleventh Circuit’s proclamation that “in enacting § 2255(e) Congres$ydlesiricted
the subjecmatter jurisdiction of the federal courts” to hear 8§ 2pdfitions. Williams, 713 F.3d
at 1340.



Even if the Court found that Brown’s statutanaximumexceeding sentence on
Count Ill opened the portébr review under § 2255(e), Brown'’s victory would be short
lived. In granting relief to the petitioner Bryant, the Eleventh Circuit stated,

[A]ll that is required to correct [thedtatutoryerror is a reduction to the
statutorymaximum of 10 years by the district court where the defendant is
incarcerated. Seel1l8 U.S.C. § 924(a)(2)see alsoU.S.S.G. § 5G1.1(a)
(providing that if the statutory maximum sentence is less than the guidelines
range, the statutory maximum controlshhere is no need for the § 2241
court or the sentencing court to hold a resentencing hearing or to further
determine the appropriate sentencing range withirsthgeitory maximum
penalty. After all, any 8§ 2241 challenge to a sentence that is alrealdyv

the authorized statutory maximum could not open the § 2255(e) p6dal.
Gilbert I, 640 F.3d at 1323 And, [a petitioner] in a § 2241 petition is not
able to attack any misapplication of the guidelines below the statutory
maximum. See id.

Bryant 738 F.3d at 1288.In response to Judge Martin’s partial dissent, the Eleventh
Circuit explained,

Importantly, underGilbert Il, [a petitioner]cannot obtain a § 2241 writ
through theg 2255(eportal based on any glelinesbased sentencing errors.
Bryant is entitled to a grant of the writ only because his sentence exceeds the
statutory maximum penalgnd only to that extent

Our majority opnion’s express holding that the habeas remedy is limited to
a sentence reduction to the statutory maximum penalty is precisely what
helps open the 8§ 2255(pdrtal for Bryant without running afoul of our en
banc and other circuit precedent, the statutay dn successive habeas
motions, and the finality interests that Congress incorporated into AEDPA’s
provisions. Thes 924error that opens the portal to a § 224dim and the
nature of the 8§ 224telief are inextricably intertwined in this case of
statutorysentencing error.

Id. at 1290. Based dAryantandGilbert Il, if the Court granted Brown’s § 2241 petition
as to Count Ill, the Court would be limited to reducing Brown’s sentence on Count Il to

the statutory maximum of ten years, and the Court could not rese@Brvee on Caints
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| through Ill. The Court notes, however, that but for the decisioGdllert I andBryant
dictating the applicable remedy in this casevould be inclinedo resentence Brown on
Counts | through Il to effectuate its original sentencing intent since its intent at the time
of sentencing was thwartég thethen-mandatory sentenciggidelines. As it stangdany

relief to which Brown would be entitled unde2841 would amourtb nothing more than

a hollowvictory as he would still have to serve his 488nth sentences on Counts | dhd

A reduction of Brown’ssentence on Count Ill would not affect ttweerall length of his
detention.

The Court also notes that as a result of Brown’s erroneous desigagstionarmed
career criminal under U.S.S.G. § 4B1.4, Brown is not entitled to relief under any of the
retroactive amendments to the United States Sentencing Guidelines, such as Amendment
782, which retroactively lowered the base offense levels applicable to certain drug
offenses! See United States Williams, 557 F.3d 1254, 1256 (11th Cir. 2009) (in
deciding whether a guideline amendment applies, “a district court may not reconsider any
of its original sentencing determinations other than the provision subjetheto
amendment”). If Brown was not subject to sentencing under the ACCA guideline,
U.S.S.G. &D1.1rather than § 4B1.4 would have applied to his sentence, and he would be

entitled tothe relief provided by the retroactive sentencing amendnepmigcable to

N fact, on February 28, 2008nd December 19, 2011, Brown filgwbtions pursuant to
18 U.S.C. § 3582(c)(2), requesting a reduction of his sentence in accordance with Amgndment
706and 750respectivelybut the Court denied his motishecause the amendmedid not apply
to him on account of his designation as an armed career criminal pursuant to U.S.S.G. § 4B1.4.
(CR Docs. 76, 79, 86, 88).
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8§ 2D1.] like Amendment 782 The Court finds it unfortunate that although Brown was
erroneously designated as an armed career criminal, he is not entitled to anyndaref
either 8 2241 or 8§ 3582(c)(2). If some means existed by which the Court could
appropriately provide Brown a lower sentence, it would do so.

CONCLUSION

Accordingly, it is therefor© RDERED AND ADJUDGED that:

1. Petitioner Robert Griffin Brown’s Petition for a Writ of Habeas Corpus
Under 28 U.S.C. § 2241 (CV Doc. 1) is DISMISSED.

2. The Clerk is directed to close this case.

DONE andORDERED in Tampa, Florida, this 5ttlay of February, 2015

szz@a J/Méﬁ( ).

J-\'\if‘) S.MOODY, JR.
UNITED STATES DISTRICT JUDGE

Copies furnished to:
Counsel/Parties of Record

SAOCALA\14-452 Brown v. USA.2241.docx

12



