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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
OCALA DIVISION
GEOFFREY H. ANDERSON,
Plaintiff,
V. Case No: 5:16v-26-Oc-30PRL
CITY OF GROVELAND, et al.,

Defendants.

ORDER

THIS CAUSE comes before the CouponLake County’s Corrected Motion to
Dismiss (Doc. 25) anBlaintiff's response in opposition (Doc. 32); the City of Groveland
(the “City”), Officer John Moore, Officer Charldgussell, Officer JohfiFlinn” (Flynn),
Officer Andy Auld, and Officer Scott Penvose’s Motion to Dismiss Plaintiff's Amended
Complaint with Prejudice (Doc. 22) and Plaintiff’'s response in opposition (Doc. 34); and
Sheriff Gary S. Bordets Motion to Dismiss Amended Complaint (Doc. 2BJ)aintiff's
response in opposition (Doc. 33), and Sheriff Borders’s reply (Doc. 38). The Court, having
reviewed the motions, responses, attierrelevant pleadings, and being otherwise fully
advised in the premises, concludes that Lake County and Sheriff Berdesions to
dismissshould be grantednd the City and Officer Defendants’ motion to dismiss should

be granted in part and denied in part.
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BACKGROUND

Plaintiff's complaint contains the following facts which are accepted as true for the
purposes of evaluating Defendants’ motions to dismiss.

Plaintiff, who is proceeding pro se, alleges that on January 22, 2011, Officers John
Flinn and Andy Auld from the Groveland Police Department (“GPD”) conductedc
on his residence located in Groveland, Florida. According to Plaintiff, the officers, who
did not have a search warrant, used intimidation and coercion to obtain Plaintiff's consent
to search his home for a fugitive. The following day, January@R],,&PD Officer Scott
Penvose returned to Plaintiff's home and obtained Plaintiff's consent to search his
residence in a similar manner.

Plaintiff subsequently moved to a new resideiecendividuals fifty-five and oldey
also located in Grovelané)orida, where he shared a residence with Joseph Jureivicz
Plaintiff asserts that Mr. Jurewicz often caused disturbances resulting in officers from the
GPD beingrepeatedlycalled to the residee. The GPDofficers warnedPlaintiff that if
they werecalled to the residence again, they would arrest everyone on the premises,
including Plaintiff.

On August 5, 2011, in response to a call from a neighboring apartaisely
reporting a breakn, officers from the GPD, including GPD Officers John Moarel
Charles Russell, broke through the window at Plaintiff's new residence, threw Plaintiff to
the floor, kicked him, handcuffed hiland berated him with insults. The officers then

interrogated Plaintiff for an hour. No charges were filed against Plaintiff as a result of this



incident. On August 16, 2011, Plaintiff sent a “Notice of Claim” to the GPD Chief of
Police.

On August 21, 2011, Officer Moore arrested Plaintiff without an arrest warrant
while Plaintiffwas sitting along a curdind charged him with thirteen felonieé\ccording
to Plaintiff, the arrest affidavit, prepared by Officer Moore, specifically notednbat
physical evidence existed showing that Plaintiff committed the felonies. Plaintiff asserts
that Officer Moore was aware that the charges were unsubstantiated. Due to the stress
caused by the arrest, Plaintiff experienced chest pain and was transported to the hospital.
During his hospitalization, Plaintiff was shackled to the hospital bed by his feet and
observed by GDP officers.

Plaintiff alleges that a first appearance was held on August 22, 2011, which he was
unable to attend due to his hospitalization. According to Plaintiffjrgteppearance was
not rescheduled. Officer John Moore and a representative from the state attorney’s office
for the Fifth Judicial Circuit were present at the first appearance hearing. Plaintiff was

never given an opportunity to attend a first appearance hearing.

1Sheriff Borders submitted a copy of the arrest affidavit prepared by Offloere, which shows
that Plaintiff was arrested based on three, not thirteen, felony chamgksling battery, assault, and
burglary (Doc. 23, Ex. 1). The arrest affidavit is a mattiepublic record, which may be considered by
the Court on a motion to dismisSeeWatson v. Bally Mfg. Corp844 F.Supp. 1533, 1535 h(S.D.Fla.
1993) (“In determining whether to grant a Rule 12(b)(6) motion, the Court primaoihsiders the
allegations in the complaint, although matters of public record, olitherss appearing in the record of the
case, and exhibits attached to the complaint, also may be taken into acfioterhal quotation marks
omitted).



Once Plaintiff was released from the hospital and transported to the Lake County
Detention Centef he claims that jail personndénied him proper medical care. He also
alleges that the jail placed him in maximum security isolation and denied him use of a
wheelchair. Without the wheelchair, Plaintiff was unable to move about his cell to retrieve
food or take care of personal needs. Plaintiff contends that, as a result of the treatment he
received, his ongoing physiological and psychological impairments were exacerbated, and
he attempted suicide on the second day of his jail stay. After two days, the jail provided
Plaintiff with a walker. After ten days, Plaintiff was released from maximum security
isolation and moved to the medical ward.

On September 7, 2011, the statermeyfor the Fifth Judicial Circuit issued a notice
thatno information would be filed against Plaintiff because the case could not be proven
beyond a reasonable doubt. Plaintiff was released from jail on September.8?Boiuff
asserts that he was unable to walk unassisted out of the jail, and it wagihbé was
crawling on the floor that jail personnel provided him with a cane.

Plaintiff filed his original complaint on January 16, 2015, and requested to proceed
in forma pauperis (Doc. 1). The Court conducted a preliminary review of Plaintiff's
complaint pursuant to 28 U.S.C. § 1915(e)(2)(B), and determined that it suffered from a
number of pleading deficiencies, including, among other things, that several causes of
action were frivolous or failed to state a claim #matthe complaint named agfendants

individuals immune from suit or entities not subject to suit. (Doc. 5). The Court provided

2Sheriff Borders is the shiéfrof Lake County, Florida, andupervises the Lake County Detention
Center
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Plaintiff with an opportunity to file an amended complaint and renew his motion to proceed
in forma pauperis Plaintiff filed an amended complaint on May 1, 2015, and renewed his
request to procead forma pauperis (Docs. 8, 9). The Court granted Plaintiff’'s request,
and Defendants were served with the amended complaint. (Doc. 10).

Plaintiff's amended complainassertsa total of thirteen claims against the
Defendantsarising from the events of January 22, 2011, through September 8, 2011,
including PlaintiffsAugust 21, 2011 arrest and his sevengayjail stint. (Doc. 8).As
relief, Plaintiff requests compensatory damages, punitive damages, and attorney’s fees and
costs. (Doc. 8 at 36). Lake Courttye City along with the Officer Defendants, and Sheriff
Bordershave each filed a motion to dismiss Plaintiffs amended complaint for various
reasons. (Docs. 21, 22, 23).

STANDARD OF REVIEW

Pursuant to Federal Rule of Civil Procedure 12(b)(6), a complaint may be dismissed
for failure to state a claim upon which relief can be granted. In considering a motion to
dismiss under Rule 12(b)(6), a court must accept the factual allegations ofrtpiat
as true and evaluate all inferences derived from those facts in the light most favorable to
the plaintiff. See Erickson v. Pardu851 U.S. 89, 94 (2007). Conclusory allegations,
unwarranted factual deductions, or legal conclusions masquerading as facts, however, are
not entitled to the assumption of trutBee Ashcroft v. Igbab56 U.S. 662, 679 (2009);
Davila v. Delta Air Lines, In¢.326 F.3d 1183, 1185 (11th Cir. 2003).

In recognition of Plaintiff's pro se status, the Caaififiords Plaintiffwide latitude

when construing his pleadings. Although the Court holds Plaintiff as a pro se litigant to a
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“a less stringent standard,” Plaintiff may not rely on conclusory allegations or legal
conclusions in the place of factual allegations to overcome a motion to dis®ess.
Tannenbaum v. United Statd<l8 F.3d 1262, 1263 (11th Cir. 1998

DISCUSSION

A. The City and the Officer Defendants’ Motion to Dismiss

By his amended complaint, Plaintiff alleges the following claims against various
subsets of the Officer Defendants: (1) violation of the Fourth Amendment4@des.C.
§ 1983 against OfficerFlinnand Auld regarding the January 22, 2011 search of Plaintiff’'s
residence (Coun),l(2) violation of the Fourth Amendment under 8§ 1983 against Officer
Penvose regarding the January 23, 2011 search of Plaintiff's residence (Count Il), (3)
violation of the Fourth Amendment under § 198fainst Officers Moore and Russell
regarding entry of Plaintiff's residence on August 5, 2011 (Count IIl)(@ndolationof
the Fourth Amendment underl883 for false arrest against Officer Moavigh respect to
Plaintiff's arrest on August 21, 20XCount IV). (Doc. 8). Plaintiff also alleges claims
under Florida law against the City for (1) battery (Count VI{2) invasion of privacy
(Count IX), (3) false arrest (Count)X(4) false imprisonment (Count XI), (5) malicious
prosecution (Count Xll), and (6) intentional infliction of emotional distress (Count XIII).

1. Section 1983 Claims against the Officer Defendants (Counts I-1V)

The Officer Defendants assert that Plaintiff’'s claims under § 1983 are conclusory
and fail to contain factual allegations establishing a constitutional violation. Because
Plaintiff has not stated a constitutional violation, the Officer Defendants argue that they are

entitled to qualified immunity. Section 1983 provides, in pertinent part:
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Every person who, under color of any statute, ordinance, regulation, custom,

or usage . . . subjects, or causes to be subjected, any citizen of the United

States or other person within the jurisdiction thereof to the deprivation of any

rights, privileges, or immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit in equity, or other proper

proceeding for redress.

42 U.S.C. § 1983.To state a prima facie claim und®8983, Plaintiff must establish that
(1) the Officer Defendants’conduct caused the constitutional violation, and (2) the
challenged conduct was committed “under color of state |&eé Focus on the Family v.
Pinellas Suncoast Transit Autl344 F.3d 1263, 1276-77 (11th Cir. 2003).

“Qualified immunity offers complete protection for government officials sued in
their individual capacities if their conduct does not violate clearly established staiutor
constitutional rights of which a reasonable person would have khoingsland v. City
of Miami, 382 F.3d 1220, 1231 (11th C#004) (internal quotation marks omittedY.his
formulation of the qualified immunity inquiry is intended to protect government officials
‘from undue interference with their duties and from potentially disabling threats of
liability.”” Jordan v. Doe 38 F.3d 1559, 1565 (11th Cit994) (quotingHarlow v.
Fitzgerald 457 U.S. 800, 806 (1982)).

“To receive qualified immunity, ‘the public official must first prove that he was
acting within the scope of his discretionary authority when the allegedly wrongful acts
occurred.” Kingsland 382 F.3d at 1232 (quotingee v. Ferrarg 284 F.3d 1188, 1194
(11th Cir. 2002)). Owre a defendant raises the issue of qualified immunity and

demonstrates that the acts complained of were committed within the scopeoohhbis

discretionary authority, “the burden then shift[s] to the [plaintiff] to show that qualified



immunity should not apply because: (1) the officers violated a constitutional right, and (2)
that right was clearly established at the time of the incid€naiczynski v. Bradshas73

F.3d 1158, 1166 (11th Ci2009). “While qualified immunity is typically addressedtla¢
summary judgment stage, the defense may be raised and considered on a motion to
dismiss. Walker v. Prietp414 F. Supp. 2d 1148, 1151 (S.D. Fla. 2006) (cinjams

v. Ala. State Uniy.102 F.3d 1179, 1182 (11th Cir. 1997)).

With respect to each®83 claim raisetly Plaintiff, it is undisputed that the Officer
Defendantswere acting within their discretionary authority in investigating criminal
activity and effectuating an arrest. Thus, the determinative issue is widtuetiff's
complaint demonstrates that the Officer Defendants violated a clearly established
constitutional right.

Plaintiff's complaint contains insufficient factual allegations to establish that the
Officer Defendants violated a constitutional rigistto Counts I, Il, andvl. In Counts |
and IlI, Plaintiff asserts claims against Officers Flinn, Auld, and Penvose, alleging that the
officers violated the Fourth Amendment by obtaining Plaintiff's consent to search his home
by coercion. Plaintiff alleges that the officers “intimidated and threatened Plaintifith. .
arrest,” and coerced Plaintiff into allowing them to search his home. (Doc. 8 at 7, 8). But
beyond this conclusory allegation, Plaintiff does not describe the conduct of the officers
that was threatening aoercivesuch that he felt his will was overbornBecause Plaintiff
has not adequately alleged any facts showing that the officers’ conduct in obtaining his
consent to search his home violated the Fourth Amendfkmtiff has failed to state a

8 1983 claim against Officers Flinn, Auld, and Penvose.
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Similarly, with regard to Count IV, alleging false arrest in violation of the Fourth
Amendmentagainst Officer Moore, Plaintiff has failed to establish that Officer Moore
lacked probable cause for the arrest. Plaintiff asserts in a conclusory fashion that Officer
Moore did not have probable causatecest him, but Plaintiff provides no facts regarding
the circumstances surrounding his arrest. Therefore, Plaioi$ not demonstrate that
Officer Moore lackedorobablecause for arresting him. Plaintiff must provide sufficient
factual allegations establishing the violation of a constitutional right. He has failed to do
so, and consequently has not stated a claim against Officer Moore for violation of the
Fourth Amendment under § 1983.

However, as to Count Ill, Plaintiff has sufficiently alleged a constitutional violation.
Plaintiff alleges that Officers Moore and Russell violated the Fourth Amendment by
enterng his home in response to a call from a neighbor reporting a-ioredlPlaintiff's
apartment. Plaintiff asserts that the officers possessed no other facts justifying the entry of
his home. These facts, construed in the light most favorable to Plaintiff, are sufficient to
state a violation of the Fourth Amendment against Officers Moore and Russell. Thus,
Officers Moore and Russell are not entitled to qualified immunity on this ebtims stage

of the proceedings.

%In fact, the arrest affidavit prepared by Officer Moore recountiagetfewitness reports from the
victims allegedly assaultebattered and burglarizethy Plaintiff would bea sufficient basis to establish
probable cause precluding a claim for false arrest under § 1983. (Doc. 23, Ej}]he existence of
probable cause at the time of arrest is an absolute bar to a subsequent coasthailenge to the arrest.”
Brown v. City of Huntsville608 F.3d 724, 734 (11th Cir. 2018ge also Marx vGumbinney 905 F.2d
1503, 150806 (11th Cir. 1990).Plaintiff asserts that the victims’ accusations were false, but provides no
factual allegations demonstrating that the accusations were fals®i@ importantthat Officer Moore
had reason to believe the accusations were false.
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Because Plaintiff has failed to adequately plead a violation of his constitutional
rightsas to Counts |, I, and IMhese claims should be dismissed. However, Plaintiff will
be given dinal opportunity to amend thes#aims under 81983 provideche ca allege
facts showing a constitutimal violation and thatvould defeat the Officer Defendants’
entitlement to qualified immunit§. Count Ill may proceed as alleged.

2. Battery against the City (Count VIII)

Plaintiff alleges that the City is responsible for battery committed upon Plaintiff
when Officers Moore and Russell apprehended Plaintiff in his residence on August 5, 2011,
in response to a report of a braak (Doc. 8 at 2526). Because Plaintiff asserts that the
acts of Officers Moore and Russell were “willful, wanton, reckless, or malicious,” the City
contends that it cannot be held liable for the acts of the officers pursuant to Florida Statute
§ 768.28(9)(a), which provides: “The state or its subdivisions shall not be liable in tort for
the acts or omissions of an officer, employee, or agentammittedin bad faith omwith
malicious purpose or in a manner exhibiting wanton and willful disregard of human rights,

safety, or property. Under Floida Statute§ 768.28(9)(a), Florida has not waived

4In his response Plaintiff repeatedly asserts that his claims are supported by “corroborating
documentation.” (Doc33 at 4;Doc. 34 at 4). BuiPlaintiff has not incorporated this documentation into
his complaint by filing copies withis complaint. Since Plaintiff has not provided this documentation, his
mere assertion that his claims are supported by documentation is insufficissaet his laims from
dismissal.

5The City and Officer Defendants assert that Plaintiff's state lamslare barred because Plaintiff
did not comply withFlorida Statut& 768.28(6(a) by providing notice of his claims to the appropristizte
agency. (Doc. 22at 9). Based on Plaintiff's allegations and the copy of the notice provigdeldintiff
(Doc. 26), the Court declines at this time to determine whether Hlamtvided proper notice to the City
and Officer Defendants. The City and Officer Defendardy revisit this issuyaf necessary
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sovereign immunity for the malicious, willful, or wanton aatsts employees. Therefore,

the City is correct, anid is entitled to sovereign immunity from Plaintiff's claim of battery.
By way of explanation to Plaintiff, who appears to misunderstand the distinction

betweeran action against an officer in his or her individual and official capactiesction

can be instituted against an officerditherthe officer’s individual capacity or official

capacity. Florida Statute 8§ 768.28(9)(a) provides:

No officer, employee, or agent of the state or of any of its subdivisions shall
be held personally liable in tort or named as a party defendant in any action
for any injury or damage suffered as a result of any act, event, or omission
of action in the scope of her or his employment or function, unless such
officer, employee, or agent acted in bad faith or with malicious purpose or in
a manner exhibiting wanton and willful disregard of human rights, safety, or
property.. . . The exclusive remedy for injuoy damage suffered as a result

of an act, event, or omission of an officer, employee, or agent of the state or
any of its subdivisions or constitutional officers shall be by action against the
governmental entity, or the head of such entity in her or his official capacity,
or the constitutional officer of which the officer, employee, or agent is an
employee, unless such act or omission was committed in bad faith or with
malicious purpose or in a manner exhibiting wanton and willful disregard of
human rights, safety, or propertiyrhe state or its subdivisions shall not be
liable in tort for the acts or omissions of an officer, employee, or agent
committed while acting outside the course and scope of her or his
employment or committed in bad faith or with malicious purpose or in a
manner exhibiting wanton and willful disregard of human rights, safety, or

property.

Stated differently, an officer is entitled to immunity in his or her individual capacity
for conduct taken within the scope of his or her employment and not done with a “malicious
purpose or in a manner exhibiting wanton and willful disregard for human rights, safety,
or property, and this type of clainis more properly brought against an officer in his or
her official capacity, i.e., against the government entity of whicbffieer is an employee.

Fla. Stat. 8§ 768.28(9)(a)On the other hand, if the officer acted withad faith or with
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malicious purpose or in a manner exhibiting wanton and willful disregard for human rights,
safety, or propeyt” the action is barred against the governmental entity and may only be
brought against the officer individuallyd.

Based on Plaintiff's allegations that Officers Moore and Russell awsitd
malicious purposandtheir conduct was wanton and willful, the Court infers that Plaintiff
intended toassert thiclaim of battery against the officers in their individeabacities.
Plaintiff may therefore amend his claim for battery to assert the claim a@iicstrs
Moore and Russelh their individual capacities. Plaintiff should be mindful that if he
reasserts this claim against Officers Moore and Russell he should take ediegéo
specifically the acts each afértookin committing thealleged batterand should ensure
thathe alleges facts demonstrating that the officers acted with malicious purpbse or
their conduct was wanton and willful.

3. Invasion of Privacy against the City (Count 1X)

Plaintiff asserts that Officers Moore and Russell violated his right to privaen
they entered his home on August 5, 2011, in response to a call from a neighbor reporting a
breakin. (Doc. 8, at 2&7). It is uncleawhetherPlaintiff intends to assert@aim for
invasion of privacy under article I, section 23 of the Florida Constitution, or seeks to assert
a tort action for invasion of privacy. As the City and Officer Defendants atmaer
Florida law, a plaintiff cannot recover monetary damage’gtmrernmental intrusion” into
private lifearising under the Florida Constitution because article I, section 23 of the Florida
Constitution “fails to sufficiently delineate a rule by which the right to money damages can

be determined, enjoyed, or protecte@éeTucker v. Resh&34 So. 2d 756, 759 (Fla. 1st
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DCA 1994),approved 670 So. 2d 56 (Fla. 199@nternal quotation marks omitted). But
Florida does recognize a tort action for invasion of privacy, including for “intrusion upon
the plaintiff's physical solitude or seclusion, as by invading his hon@uin v. City of
Riviera Beach 388 So. 2d 604, 606 (Fla. 4th DCA 1980) (internal quotation marks
omitted).

Because the basis of Plaintiff's claim cannot be determired the amended
complaint this claim should be dismissed with leaveatoend for Plaintiff to clarify the
basis under whiche alleges his right to privacyasviolated. Additionally, Plaintiff is
reminded that to the extent he alleges that Officers Moore and Russell's conduct was
willful, wanton, or malicious, his claim cannot proceed against the City.

4. False Arrest and False Imprisonment against the City (@ints X-XI)

Plaintiff alleges that Officer Moore unlawfully detained him when he arrested him
on August 21, 2011. (Doc. 8 at-30). Generally under Florida law, false arrest and false
imprisonment “are different labels for the same cause of attivveissman v. #art
Corp., 396 So0.2d 1164, 1164 n.1 (Fla. 3d DCA 198%ge #so Andrews v. Fla. Parole
Comm’n 768 So.2d 1257, 1266 (Fla. 1st DCA 2000) (noting that false arrest and false
imprisonment are “essentially the same to{Bgnton, J., concurring in part and dissenting
in part);but see Mathis v. Coat&4 So. 3d 1284, 1289 (Fla. 2d DCA 2010) (“False arrest
and false imprisonment are closely related, but false imprisonment is a broader common
law tort; false arrest is only one of several methods for committing false imprisonment.”)
Because Plaintiff’'s claims for false arrest and false imprisonment are based on identical

allegations, the Court addresses them simultaneously.
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False arrest is “the unlawful restraint of a person against his will, the gist of which
action is the unlawful detention of the plaintiff and the deprivation of his libArptaintiff
must show that the detention was unreasonable and unwarranted under the circumstances.”
Rivers v. Dillards Dep’t Store, Inc698 So.2d 1328, 1331 (Fla. 1st DCA 1997) (internal
guotaton marks and citation omitted). Under Florida lave, €xstence of probable cause
Is anabsolutebar to a claim for false arrest false imprisonmentSee Bolanos v. Metro.

Dade Cnty,.677 So. 2d 1005, 1005 (Fla. 3d DCA 199%iller v. City of Jacksonville603

So. 2d 1310, 1312 (Fla. 1st DCA 19928e also/on Stein v. Breschgd04 F.2db72, 584

n.19 (11th Cir.1990). “Probable cause for an arrest exists when an eyewitness reports
witnessing a crime to police.Foreman v. City of Port St. Lugi294 F. App’'x 554557

(11th Cir. 2008) (citindJnited States v. Belt57 F.2d 1231, 1238 (5th Cir. 19792)).

Here, the arrest affidavit reflects that Plaintiff was arrested based on the eyewitness
accounts of several individuals who were allegedly victimized by Plaintiff. (Doc. 23,
Ex. 1). Plaintiff asserts that the account of the incidents by the victims was false, but he
has provided no facts demonstrating that the victim’s accounts were false or that Officer
Moore had reason to doubt them. On the facts as alleged in the amended complaint and

supplemented by the arrest affidavit, it appears that probable cause existed for Plaintiff's

arrest.

8In Bonner v. City of Pritchard661 F.2d 1206, 1207 (11th Cir. 1981) (en banc), the Eleventh
Circuit adopted as precedent the decisions of the former FifthiGiendered prior to October 1, 1981.
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Because probable cause existed, Plaintiff's cdafior false arrestand false
imprisonment failand should be dismissed. However, Plaintiff will be given leave to
amend his claimfor false arrest and false imprisonment providedcae allege facts
showing that Officer Moore lacked probable cause. Additionally, as discussed previously
regarding Plaintiff’'s claims of battery and invasion of privacy, Plaintiff's claim for false
arrest cannot proceed against the City to the extent he contends that Officer Moore’s
conduct was malicious, willful, or wanton. Plaintiff must determine whether he intends to
assert this claim against Officer Moore in his individoapacity;in which case Plaintiff
would have to allege facts establishing that Officer Moore acted in bad faith, maliciously,
or in a wanton and willful manner.

5. Malicious Prosecution againsthe City (Count XII )

Plaintiff asserts a claim for malicious prosecution against the City basedioarOff
Moore’s arrest of Plaintiff on August 21, 2011. (Doc. 8 aB3 Under Florida law, a
plaintiff must allege the following elements to establish a claim for malicious prosecution:
(1) a judicialproceeding was instituted or continued against the plaintiff, (2) the defendant
commenced or caused the commencement of such proceeding, j(R)i¢kad proceeding
had a bona fide termination in the plaintiff's favor, (4) there was no probable cause for
initiating the proceeding, (5) the defendant acted maliciously, and (6) the plaintiff suffered
damages as a resulAlamo RenA-Car, Inc. v. Mancusi632 So.2d 1352, 1355 (Fla.
1994). “If any one of the elements is lacking, an action for malicious prosecution will not

lie.” Union Oil of Cal. Amsco Diw. Watson468 So. 2d 349, 353 (Fla. 3d DCA 1985)
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As an initial matter and as the Court previously explained to Plaintiff (Doc. 5), a
claim for malicious prosecution cannot proceed against the City. A claim for malicious
prosecution requires as an element malicious condese¢Mancusj 632 So.2d at 1355.
Pursuanto Florida Statute §68.28(9)(a)governmental entities are immune from claims
based on conduct of their employees that is motivated by a malicious puBsxsise a
claim for malicious prosecution requires proof of malicious condRlatntiff's claim for
malicious prosecution against the City should be dismissed with prejugkes]ohnson v.

Fla. Dep’t of Health & Rehabilitative Sery€695 So. 2d 927, 930 (Fla. 2d DCA 1997).

To the extent Plaintiff intended to assert this claim against Officer Moore
individually, Plaintiff's claim is defective on several fronts. Plaintiff has first failed to
establish that a judicial proceeding was commenced against himthe cas of a
warrantless arrest, the judicial proceediiogs not begin until thHelefendantjs arraigned
or indicted” Kingsland 382 F.3d at 1235Although Plaintiff was arrested, the charges
against him were ultimately dropped and no judicial proceeding was ever commenced.

Even if a judicial proceeding had been commenced, Plaintiff has alfegéatts
showingthat Officer Moorecommenced or caused to be commenced a judicial proceeding
against Plaintiff. An officemmay be the legal causé ajudicial proceeding where it is
shown that he or shead something to do with the decision to prosecute or improperly
influenced that decisionWilliams v. MiamiDade Police Dep;t297 F. App’x941, 947
(11th Cir.2008). Plaintiff has provided no facteemonstratinghat Officer Moore had any

influence over the decision to commence a judicial proceeding against Plaintiff.
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Because Plaintiff could not state a claim for malicious prosecution agjzenSity
or Officer Moore, this claim is dismissed with prejudice, and Plaintiff will not be provided
leave b amend.

6. Intentional Infliction of Emotional Distress against the City(Count XIII )

As the Court previously informed Plaintiff in ruling on Plaintiff’s initial motion to
proceedn formapauperis(Doc. 5), lecausea claim for intentional infliction of emotional
distress requires either intent or reckless conduct, which has been deemed equivalent to
“willful and wanton conduct” as described khorida Statutes 768.289)(a), this type of
claim is barred by sovereigmmunity. SeeZabriskie v. City of Kissimmeblo. 6:10cv-
70-Orl-19KRS, 2010 WL 392765&t *4 (M.D. Fla. Oct. 4, 2010kee also Williams v.

City of Minneola 619 So. 2d 983, 987 (Fla. 5th DCA 1993) (concluding that the
“intentional or reckless” elemepf a claim for intentional infliction of emotional distress
under Florida law equates to “wanton and willful” conduct for which Florida has not
waived sovereign immunity). Thus, Plaintiff’'s claim for intentional infliction of emotional
distress against the City is barred by sovereign immunity and should be dismissed with
prejudice.

If Plaintiff intended his claim of intentional infliction of emotional distress to be
directed against the Officer Defendants in their individual capacities, Plaintiffra dai
insufficiently pled. Under Florida law, a claim for intentional infliction of emotional
distress requires a plaintiff to show (1) the conduct was intentional or reckless, (2) the
conduct was outrageous, (3) the conduct caused emotional distress, and (4) the emotional

distress was severéiorizons Rehabilitation, Inc. v. Healthcare & Retirement Co80
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So. 2d958, 964 (Fla. 5th DCA 2002). The issue of whether allegations rise to the required
level of outrageous conduct is a question of law, ntdaif and is determined by the Court.
Ponton v. Scarfod68 So.2d 1009, 1011 (Fla. 2d DCA 198Baker v. Fla. Nat'l Bank

559 So.2d 284, 287 (Fla. 4th DCA 1990). The standard for establishing outrageous
conduct is extremely highsee Williams \City of Minneola575 So. 2d 683, 691 (Fla. 5th
DCA 1980) (defining outrageous conduct as “extreme behavior, beyond all bounds of
decency, atrocious and utterly intolerable in a civilized community”).

Plaintiff asserts that the Officer Defendants are liable for intentional infliction of
emotional distress related to their conduct (1) on January 22 and 23, 2011, when Officers
Flinn, Auld, and Penvose searched Plaintiff’'s residence, (2) on August 5, 2011, when
Officers Moore and Russell entered Plaintiff's residence, kicked Plaintiff, handcuffed him,
and yelled insults at him, and (3) on August 21, 2011, when Officer Moore arrested
Plaintiff. As to the alleged conduct of the officers on January 22 and 23, 2011, and August
21, 2011, Plaintiff has not demonstrated that the officers’ conduct was outrageous. As to
his claim of intentional infliction of emotional distress by the events of August 5, 2011,
Plaintiff's factual allegations are too sparse to allow the Court to determine whether the
conduct of Officers Moore and Russell surpassed the threshadtrageousness. For
Plaintiff's claim to survivehe must plead it with morfactualspecificity.

Thus, Plaintiff's claim for intentional infliction of emotional distress against the
City is dismissed. Plaintiff may amend this claim to the extent he intended to assert it

against Officers Moore and Russell related to the alleged incident on August 5, 2011.
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7. Punitive Damages

The City and the Officer Defendants also argue that Plaintiff is not entitled to
recoverpunitive damages against them. Since none of Plaintiff's claims against the City
were adequately pled, whether Plaintiff could recover punitive damages againgytise Ci
moot. For the record, however, punitive damages are not recoverable from a municipality
under Florida law.SeeFla. Stat. 8 768.28(5) (stating that “[tlhe state and its agencies and
subdivisions shall be liable for tort claims in the same manner and to the same extent as a
private individual under like circumstancelsut liability shall not include punitive
damages(emphasis added)).

With respect to Plaintiff's 8§ 1983 claims against the Officer Defendants, punitive
damages are available “under § 1983 when the defendant’s conduct is shown to be
motivated by evil motive or intent, or when it involves reckless or callous indifference to
federally protected rights of othersSmith v. Wade461 U.S. 30, 56 (1983). However, if
Plaintiff files a second amended complaint, he is encouraged to more specifically allege
the damages he seeks to recover from each defendant.

B. Sheriff Borders’s Motion to Dismiss & Lake County’s Motion to Dismiss

Because Plaintiff's claims against Sheriff Borders and Lake Coungsasntially
parallel and based upon the same conduct, the Court addresses these motions
simultaneously Plaintiff allegesclaims against Sheriff Borders in his official capaeibyd

Lake Countyfor (1) violation of the Fifth Amendment under § 1983 related to his inability
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to attend a first appearance hearing (Count (2) violation of the SixtlAmendment under
§ 1983 for deprivation of counsel caused by the lack of a first appearance (Count VI), and
(3) violation of the Fourteenth Amendment under 8§ 1883deliberate indifference to a
serious medical neg€ount VII). Plaintiff also asserts claims under Florida law against
Lake County for(1) malicious prosecution (Count Xlignd (2)intentional infliction of
emotional distress (Count X)lI

As a preliminary matter, Lake County argubatit is not a proper party to this
action. (Doc. 25). Rather, Lake County asserts that Sheriff Borders alone is the proper
party becauseheriff Borders is an independent constitutional officer who tiael
policymaking authority and control over the employees of the Lake County Detention
Center where Plaintiff was held. As discussed below in greater detaigver, Plaintiff
has failed to state a prima facie claim against Lake County uridd3or Florida law for
malicious prosecution or intentional infliction of emotional distress. theyefore
unnecssary to determine at this time whether Lake County is properly named as a
defendant.

1. Section 1983 Claimsgainst Sheriff Borders and Lake County(Counts
V-VII)

Both Sheriff Borders and Lake County contathd Plaintiff's claims against them

under 8 1983 should be dismissed because Plaintiff has not alleged that the deprivation of

"The Fifth Amendment applies only to deprivation of due process by the federahmever he
Fourteenth Amendment applies to the stat®se Buxton v. City of Plant Cit§71 F.2d 1037, 1041 (11th
Cir. 1989). The Courthereforeconstrues Plaintiff's claim for gheivation of due process as brought
pursuant to the Fourteenth Amendment instead of the Aifttndment.
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hisconstitutional rights was the result of a policy, custom, or practice of the Sheriff's Office
or Lake County. Agovernmental ertty, such as Sheriff Borders and Lake County, cannot
be held liable for the constitutional violations of its employees on a theory of vicarious
liability. See Monell v. Dep’t of Soc. Serv436 U.S. 658, 6945 (1978). A local
government is, however, liable under § 1983 “when execution of a goversmelity or
custom whether made by its lawmakers or by those whose edicts or acts may fairly be said
to represent official policy, inflicts the injury.Td. at 694. The official policy or custom
may be established by identifying an officially promulgated policy or by identifying an
unofficial policy shown by persistent and widespread practiéeDowell v. Brown 392

F.3d 1283, 129Q11th Cir. 2004). Generally, “random acts and isolated incidents” are not
enough to establish municipal or governmental liability pursuant to a policy, gustom
practice. Church v. City of Huntsville30 F.3d 1332, 1345 (11th Cit994) (internal
guotation marks omitted).

To attributdiability to Sheriff Bordersor Lake County under § 1983, Plaintiff must
demonstrate that Sheriff Borders or Lake County had in place an official policy or custom
that was “the moving force of the constitutional violatioNiheyard v. @ty. of Murray,

990 F.2d 1207, 1211 (11th Cir. 1993) (internal quotation marks omiti&eh regard to

ead of Plaintiff's countsaagainst 8eriff Borders and Lake County under § 1983, Plaintiff
has not alleged with specificity that the deprivation of his rights was causeddgiicial

policy, custom, or practiceRatherPlaintiff asserts, in a conclusorysfdaon,that the acts

of the officers, agents, and employees of the Sheriff's Office were taken pursuant to an

official policy, practice, or custom, bae fails to bolster his conclusion with any taal
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allegations. (Doc. 8 at 7). The allegations of the complaint show nothing more than
isolated wrongdoings. Accordingly, Plaintiff has failed to establish a prima facie case
under 8§ 1983 against Sheriff Borders or Lake County and his claims should be dismissed.

Additionally, as to Plaintiff’'s clainthat Sheriff Borderand Lake Countyiolated
his Sixth Amendment right to counsel by failing to provide him with a first appearance
(Count M), Plaintiff's claim fails on the merits. The Sixth Amendment guarantees the
right to the assistance of counsel for the preparation and presentation of a defense,
including any ancillary proceedings prior to a tri@ee Sanchez Campbel] No. 4:09-
CV-420-SPMWCS, 2010 WL 547620 at *2 (N.D. Fla. Feb. 10, 2010).lt does not
guarantee the right to a first appearance within a specified amount ofltmeee also
United States Wontaner No. 1620289CR, 2012 WL 442985, at *5 (S.D. Fla. Jan. 23,
2012) (noting that the “right [to counsel] attaches ‘at or after the initiation of adversary
judicial proceedings-whether by way of formal charge, preliminary hearing, indictment,
information, orarraignment.” (quotingKirby v. lllinois, 406 U.S. 682, 689 (1972)).
Plaintiff's assertion that he was deprived of assistance of counsel by the alleged deprivation
of a first appearance is not cognizable under the Sixth Amendment and thereforegfails as
matter of law. This claim should be dismissed with prejudice.

2. Malicious Prosecution against Lake County (Count XIlI)

Just as Plaintiff’'s claim for malicious prosecution was barred against the City under
Florida Statute 8§ 768.28(9)(a), Plaintiff’'s claim for malicious prosecution against Lake
County is also barred ylorida Statute § 768.28(9)(apee Johnsqr695 So. 2d at 930

In his response to Lake County’s motion to dismiss, Plaintiff recognizes that this claim is
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barred against Lake County; albeit under a different theory. (Doc. 32 at 5, 11). Thus,
Plaintiff's claim for malicious prosecution is dismissed with prejudagminst Lake
County.

3. Intentional Infliction of Emotional Distress (Count XIlII)

Although Sheriff Borders is not named as a defendant with regard to Plaintiff's
statelaw claim for intentional infliction of emotional distress, Sheriff Borders argues that
to the extent Plaintiff's allegations are directed at the conduct of Sheriff's Office
employees, Plaintiff hatiled to state a @im against SherifBordersfor intentional
infliction of emotional distres®.First, Sheriff Borders asserts that Plaintiff did not provide
notice of the clainas required by Florida Statu§e768.28(6)(a), which directhat “[a]n
action may not be instituted on a claim against the state or one of its agencies or
subdivisions unless the claimant presents the claim in writing to the appropriate agency,
and also . . . presents such claim in writing to the Department of Financial Servibas, wi
3 years after such claim accrues.” Plaintiff asserts that he sent notice to the City, but does
not assert that he sent such notice to Sheriff Bordernsake County Plaintiff also
provided a copy of the notice to the Court (Doc. 26), and it reflects that the notice was not
provided to Sheriff Borders or Lake Coun#ny statelaw claims against Sheriff Borders
and Lake County are barred by Plaintiff's failure to comply with Floridatuss

§ 768.28(6)(a).

8In the complaint, Plaintiff only identifies the City and Lake County as defésmalth respect to
his claim for intentional infliction of emotiohdistress. But ithis response to Sheriff Boreis motion to
dismiss, Plaintiff asserts that StieBorders and Lake County are also defendants as to that c{mdt.
33 at 11).
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Even if Plaintiff complied withFlorida Statute§ 768.28(6)(a), Sheriff Borders
argues thaheis entitled to sovereign immunitynder Florida Statute 8 768(&3(a) As
discussed above regarding Plaintiff’ claim for intentional infliction of emotional distress
against the City, Plaintiff’'s claim for intentional infliction of emotional distress is similarly
barred by sovereign immunity against Sheriff Borders and Lake CosdgZabriskie
2010 WL 3927658, at *4see alsdWilliams 619 So. 3dat 986-87(concluding that the
“intentional or reckless” element of a claim for intentional infliction of emotional distress
under Florida law equates to “wanton and willful” conduct for which Florida has not
waived sovereign immunity). Thus, Plaintiff’s claim for intentional infliction of emotional
distresdails against both Sheriff Borders and Lake Couany should be dismissed with
prejudice.

In his responses to thmaotionsto dismiss, Plaintiff recognizes that his claim for
intentional infliction of emotional distress cannot proceed against Sheriff Borders or Lake
County, and heonsents to its dismissalDoc. 32 at 1112; Doc. 33 at 11).Instead
Plaintiff requests permission to file a second amended complaint adding a claim for
negligence against Sheriff Bordeaad Lake County (Doc. 32 at 12; Doc. 33 at 11
However, as discussed above, Plaintiff did not provide notice to Sheriff Bandeeke
County regardindnis claims asequired by Florida Statute § 768.28(6)(a). Because the
time for filing such notice has expired, thisficiency cannot be cured and any Florida law
claims asserted against Sheriff Bordartake Countyvould be barred. Plaintiff's request

to add a claim for negligence against Sheriff Bordews Lake Countis therefore denied.
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4. Punitive Damages

Last, bothSheriff Badersand Lake Countyequestthat Plaintiff’'s claims for
punitive damages be stricken because Plaintiff is not entitled to punitive damages against
a governmental entity. Neither federal law nor Florida law permits the recovery of punitive
damages againatmunicipality SeeCity of Newport v. Fact Concerts, 1nd53 U.S.247,
271(1981) (“[W]e hold that a municipalitis immune from punitive damages under 42
U.S.C. § 1983.")Colvin v.McDougall 62 F.3d 1316, 131@ 1th Cir. 1995) (holding that
a sheriff's department is immune from punitive damages on a § 1983 cHElan)Stat.
§ 768.28(5) (stating that “[t]he state and its agencies and subdivisions shall be liable for
tort claims in the same manner and to the same extent as a private individual under like
circumstances, but liability shall not include punitive damages”). Sheriff Bordamnd's
Lake County’'sequestso strike Plaintiff's claims for punitive damages shouldykented.

CONCLUSION

Most of the claims contained in Plaintiff's amended complaint are deficient and
should be dismissed, some with prejudice and some without. Plaintiff may file a second
amended complaint limiting his allegations to the facts pertinent to Counts I, II, Ill, IV, V,
VII, VI, 1X, X, X, and Xlll, and within the limitations as described above. Plaintiff
should refrain from incorporating all allegations of the complaint into each count,
referencing only the allegations pertinent to the claim contained in that count. Plaintiff
should alsalearly describe how each defendant is involved in each alleged constitutional

violation or tortious act and what relief he seeks from each defendant.
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Plaintiff is cautioned that 8 1983 claims against municipalities, which in this case
include the City, Lake County, and Sheriff Borderkis official capacity, require Plaintiff
to allege facts showing that the deprivation of his constitutional right was the result of a
policy, custompr practiceof the municipality.

Plaintiff is also warnethat the Court will not tolerate disrespectful behavior toward
opposing counselSeeDoc. 34 at 3 (suggesting that “opposing counsel has difficulty with
the English languad®). Pleadings filed with the Court shall be respectful and pestdyn
to the legal and factual disputes at issue.

Accordingly, it is therefor© RDERED AND ADJUDGED that:

1. Lake County’s Corrected Motion to Dismiss (Doc. 25) is GRANTED.

2. The City of Groveland, Officer John Moore, Officer Charles Russell, Officer
John “Flin (Flynn), Officer Any Auld, and Officer Scott Penvose’s Motion to Dismiss
Plaintiffs Amended Complaint with Prejudice (Doc. 22) is GRANTHD part and
DENIED in part.

3. Sheriff Gary S. Bordss Motion to Dismiss Amended Complaint (Doc. 23) is
GRANTED.

4. Count Il is the only count of the amended complaint that is not dismissed. The
following claims of Plaintiffs amended complaint are dismisséd/ITHOUT
PREJUDICE: Counts I, II, IV, V, VII, VIII, IX, X, XI, and XIII.

5. The following claims are dismisséd TH PREJUDICE Counts VI and XII.

6. Plaintiff's request to add a claim for negligence against Sheriff Borders and Lake

County is DENIED.
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7. Plaintiff's claims for punitive damages against Sheriff Borders, the City, and
Lake County are STRICKEN.

8. Within thirty (30) days of the date of this Order, Plaintiff may file a second
amended complaint correcting the deficiencies noted above, if possible, as to Counts |, Il
IV, V, VII, VIII, IX, X, XI, and XIII.

9. If Plaintiff does not file a second amended complaint within thirty (30) days, this
casewill proceed as to Count Il only and Officers Moore and Russell shall file an answer
to Count IIl of the amended complaint within fourteen (14) days of the expiration of
Plaintiff's deadline for filing a second amended complaint.

DONE andORDERED in Tampa, Florida, this 2nd day of November, 2015.

szz@a J/Méﬁ( ).

J-\'\if‘s S.MOODY, JR.
UNITED STATES DISTRICT JUDGE

Copies furnished to:
Counsel/Parties of Record
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