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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
OCALA DIVISION

LAWRENCE E. SCHWANKE, DC, a
Floridaresident, individually and asthe
representative of a class of similarly-
situated persons

Plaintiff,
V. Case No: 5:16-cv-597-Oc-30PRL
JB MEDICAL MANAGEMENT
SOLUTIONS, INC., MCKESSON
CORPORATION and JOHN DOES 1-12

Defendants.

ORDER

Before the Court is Plaintiff Lawrence E.Maanke, D.C.’s, motion to either strike or
overrule Defendant McKesson Corporation’s ohgett to a subpoena duces tecum, which was
served on a third party. (Doc. 50). The motion also seeks the imposition of sanctions against
McKesson. As set fortinfra, the parties shall meet and conder the relief that Plaintiff seeks
and the instant motion is due to bagel without prejudice at this time.

In his Complaint, Plaintiff asserts clasdiac claims alleging that McKesson and other
Defendants, including JB Medical Managemeriugaons, Inc., “sent advertisements by facsimile
in violation of the Telephone Consumer Protection Act, 47 U.S.C. 8§ 227" and “[b]y sending
advertisements to their fax machines, Deferslanproperly and unlawfully converted the class’s

fax machines to Defendants’ use.[Doc. 1 at {11, 77). Specific Rlaintiff, he asserts that he

! To date, it appears that JB Medical has not appeared in this acBemDocs. 11; 50 at p.4).
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“received a fax advertising M@sson’s Medisoft practice magament and electronic health
record software” that “does notclude the mandatory opt-out iwe required by the [Telephone
Consumer Protection Act].”(Doc. 1 at 16, 32).

As this case has progressed, Plaintiff idéedifa company named WestFax, Inc., as “the
likely fax broadcaster involveid the” fax at issue here. (Doc. 50 at p.5). Then Plaintiff issued
WestFax a subpoena duces tecum under Fedel@loRCivil Procedure 45. (Docs. 50-1, 50-2,
50-3). According to WestFax’s counsel, WestFax complies with such subpoenas unless there is
an objection to the requestedg@uction, and, if an objection hasdmelodged, “Westfax waits to
respond until the parties resolvestbbjection or the Court ordevgestfax to respond.” (Docs.
50 at p.5; 50-5).

And this is where McKesson enters theyfraMcKesson apparently sent Plaintiff and
WestFax seventeen pages of objections tactigoena on February 21, 2017. (Docs. 50 at p.5;
50-4). Since February, Plaifitand McKesson have conferred several times in late March,
attempting to resolve McKesson’s objectiondDoc. 50 at pp.5-7). Indeed, attached to
Plaintiff's motion are numerous emails betwédaintiff's counsel and McKesson’s counsel that
show how the parties have attempted tolvesbicKesson'’s objections (Docs. 50-6, 50-11, 50-
13).

As a result of these conferences, the pah#a® resolved some of McKesson'’s objections
and appear to agree that Bt#f should only recewe documents from\VestFax dated after

September 29, 2012, but according to Plaintiff theigmare at an impasse over whether further

2 From what the Court can garner, it appears that Defendant JB Medical, not McKesson, hired (or
was at least billed by) WestFax to broadcast the faxes at isSae Ddcs. 50 at p.6; 54 at p.2).
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WestFax document production should be limitexs-McKesson argues—to only fax broadcasts
that reference “Medisoft” in the “Ilte Description” of the faxes invoicés.(Doc. 50 at pp.7-8).

Based on this impasse, Plaintiff filed the instarotion. In it, Plaintiff seeks to either
strike McKesson’s objections to the third yasubpoena as McKessoactording to Plaintiff)
lacks standing to object and has@tvise waived its ability to objg or, in the alternative, to
overrule McKesson’s objections under Fed. R. Civ. P. 26(b)(1). @Doat pp.11-12). Plaintiff
also seeks here sanctions against McKessONleasesson’s obstructive behavior in refusing to
allow WestFax to produce relevant documentsoashich McKesson has no ‘personal right’ or
privilege is improper.” (Doc. 50 at pp.13-15).

Now, as | statedupra, the motion before me lays ceitnail communications between the
parties in which their counsel discuss McKessojgctions to the subpoena duces decum. Yet
despite these communications and though Plaintiff's motion recites that “Plaintiff’'s counsel
attempted in good faith to resolve these dispwisMcKesson’s counsend WestFax’'s counsel,
by correspondence and telephooaferences, without success”d® 50 at p.1), conspicuously
missing from the motion is any Local Rule 3.0lgg}ification (or any certificabn under Fed. R.
Civ. P. 37). See Rule 37(a)(1) (“On notice to other pad and all affected persons, a party may
move for an order compelling disclosure or disgv The motion must include a certification that

the movant has in good faith conferred or atteohpdeconfer with the person or party failing to

3 In contrast to McKesson’s position, Plaintifirdends that the “Medisoft” limitation should not
be imposed and the “documents sought from Wes#faximited to broadcasts ordered by JB Medical
during the relevant time frame;” the “documents sodigith WestFax are relevant to the total liability at
issue in this case;” “[a] limitation to documents refecing ‘medisoft’ is not possible because WestFax and
McKesson do not know the contentalf fax broadcasts ordered by JB Medical;” “McKesson does not
know the content of the subpoenaed materials, anchsmteaalidly contend they are irrelevant;” “WestFax
can easily produce the requested documents withodébwr expense; and, McKesson will not be exposed
to any burden or expense if WestFax produces the requested information.” (Doc. 50 at p.2).
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make disclosure or discovery in an effort toanvit without court action.”); L.R. 3.01(g) (“Before
filing any motion in a civil case . . . , the mogiparty shall confer witbounsel for the opposing
party in a good faith effort to resolve the isstased by the motion, and shall file with the motion
a statement (1) certifying théte moving counsel has conferreth opposing counsel and (2)
stating whether counsel agreetbe resolution of the motion.”).

And consistent with my observation, Mcg&®n—in its response to Plaintiff's motion—
argues that Plaintiff's motion shalibe denied as “Plaintiff's counsel failed to submit the meet
and confer certification that Local Rule 3.01(g) requires.” (Doc. 54 at pp.7-8). And, under the
circumstances, | agree with McKesson.

Indeed, Plaintiff’'s own evidence fails tb@w that it and McKesson discussed a potential
motion to strike or to overrule McKesson'’s atijens (much less a motion for sanctions against
McKesson). Plaintiff's evidence, instead, slsownly that Plaintiff'scounsel discussed a
potential “motion to compel” that would, mosttaeally, be directed tthe party withholding the
requested documents—WestFax—not McKess&ee (Doc. 50-13 at p.1) (Plaintiff's counsel,
Jim Smith, states in an email to McKesson'srezel on March 24, 2017,d like to know how
many [sic] are being withheld due to McKes% objections for the motion to compel I'm
drafting”). So, though it is clear that Plaintiff and McKesson have discussed and resolved some
(or perhaps many) of McKesson’s objectionghe third party subpoenasued to WestFax, |
submit that there is no indication that the partiage met and conferred on a motion to strike or
to overrule McKesson’s remainingjebtions; on McKesson'’s lack efanding or waigr of a right
to object to the third party subpoena; or on rRifiis instant request for sanctions against
McKesson. And McKesson certainly disputes itgputed lack of standing, its purported waiver

of a right to object, whether its @ations should be overruled, wiedsurden it is to show that the



documents sought are relevanthes case, and whether sanctions should be imposed against it.
(Doc. 54 at pp.8—14).

Put differently, 1 cannot say here that tharties have meaningfully conferred on the
substance of their disputeRegions Bank v. Legal Outsource PA, No. 214CV476FTM29MRM,
2016 WL 7228738, at *2 (M.D. Fla. Mar. 10, 2016gig¢ing a motion to compel and finding the
movants “failed to satisfy #ir obligations under both rules because the parties neaarngfully
conferred or attempted to confer in good faHithether in person, bylephone, or in writing—
on the substance of their dispute’) (emphasis added). This faikiis sufficient to require the
parties to comply with the strictures asgirit of the meet and confer rulesSee Miller v.
Summers, No. 214CV347FTM38DNF, 2015 WL 12859329, at *2 (M.D. Fla. Sept. 25, 2015)
(denying a motion to strike when the movantd‘dhot provide the requisite certification of
conferring with opposing counsel’Esrick v. Mitchell, No. 5:08-CV-50-OC-10GRJ, 2008 WL
5111246, at *1 (M.D. Fla. Dec. 3, 2008) (“Failure to comply with the good faith certification
requirement of Rule 37(a)(1) and Local Rul®13g) constitutes sufficient grounds to deny the
relief sought by the noncgstiant moving party.”)cf. Scottsdale Ins. Co. v. Physicians Grp., LLC,

No. 8:15-CV-1129-T-23AAS, 2016 WL 3425675, at(M.D. Fla. June 22, 2016) (“Due to the
failure of Plaintiff's counsel to properly confeith opposing counsel prido filing the Motion to

Compel, an award of attorney’s feesi proper and shoulibt be awarded.”).

* (See also Doc. 54 at pp.6-7) (noting that after Mar24, 2017 email that mentions a potential
motion to compel, “Plaintiff's couns#ten unilaterally ended the discussion. Plaintiff, however, never filed
a motion to compel. Nor did Plaintiff's counsel infollcKesson that Plaintiff was planning to file a motion
to strike McKesson's objections, let alone meet andesaatfout that motion. Over a month after abruptly
ending discussions regarding the Westfax subpoena, Plaintiff filed the instant motion to strike. At no time
during the parties’ discussions did Plaintiff's ceah state that McKesson lacked standing to assert
objections to the Westfaxispoena.”) (citations omitted).
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Lastly, | note that Plaintiff and McKesson also disagree over whether McKesson itself has
complied with Plaintiff's discovery request.Cdmpare Doc. 50 at p.3, n.1) (“To date, McKesson
Corporation has refused to produce even one piepapdr to Plaintiff imesponse to Plaintiff's
written discovery requests, and Plaintiff will be filing motions to address McKesson’s dilatory
conduct in this regard if meand-confer efforts do not quickly resolve those disputasth)(Doc.

54 at p.4, n.1) (noting that Plaiffis assertion is false and that “[pJursuant to Federal Rule of Civil
Procedure 26(a)(1)(i), McKesson Corporationreggl to search for and produced documents
responsive to Plaintiff's proper requests, anda@#h a reasonable time in which it would produce
documents after a protective order was enterefdrétect against the ipnoper disclosure of
confidential information,” that the parties haviedi a joint motion for entry of a protective order,

and that McKesson informed Plaintiff that Mcad&®n is not in possession of certain documents
related to core issues in this case). To the extent the parties have yet to meet and confer on these
issues, they should.

Accordingly, Plaintiff’s motion (Doc. 50) BENIED WITHOUT PREJUDICE to allow
the parties an additional opportunity to meet eodfer. Likewise, to the extent that McKesson
requests in its response entry of “a Protectivée®limiting the scope of the Westfax subpoena to
information concerning only faxes that JB Medicaitssbout the Medisoft product at issue in this
case” (Doc. 54 at p.14), that request is &&NIED WITHOUT PREJUDICE.

DONE andORDERED in Ocala, Florida on May 23, 2017.

. N, AN ANAND
PHILIP R. LAMMENS
United States Magistrate Judge

Copies furnished to:



Counsel of Record
Unrepresented Parties



