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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

RONALD G. EPLING,

-VS- Case No. 6:03-cv-820-Orl-GJK

COMMISSIONER OF SOCIAL
SECURITY,

MEMORANDUM OF DECISION

On June 16, 2003, Plaintiff Rona&l Epling (“Epling”) appealetb the district court from
a final decision of the Commissioner of S®cSecurity (the “Commissioner”) denying his
application for disabilityinsurance benefitsSeeDoc. No. 1 (the “Complaint”). For the reasons
set forth below, the Commissioner’s decisioREVERSED and REMANDED under sentence
four of 42 U.S.C. § 405(g) for a daulation of an award of benefits

l. BACKGROUND

This case has a long and somewhat tortured histdpling was born on September 30,
1943. R. 58. Epling was nearly fifty-two years oéaghen the first hearing in this case was held

on August 17, 1995. R. 32, 35. Epliwgs sixty-three years old when the third hearing, which is

! For instance, the application for soaaturity disability benefits in this case was filed on September 22, 1993. R.
58. From December 29, 1995 until June 8, 2007, theretbemrethree hearings befaliéferent administrative law
judges, and the Commissioner has lost parts of the administrative recorded, including thelelaimistdipe or
transcript of a hearing held on February 15, 2001. R. 12-19, 212-20, 224, 277-88; Doat Rlo Epling’s insurance
status expired on December 31, 1987, #éimetefore, any onset dfsability must be shown prior to that date, some
twenty-two years ago. R. 212.
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at issue in this case, wasldhe®n May 15, 2007. R. 221, 229. &lecision under véew is the
June 8, 2007 decisions of Adnstriative Law Judge Stephe@. Calvarese (hereinafter
“Calvarese” or “ALJ Calvarese”). Doc. No. 212-220.

Epling repeated the first, second, andresg¢h grades and his education concluded
sometime around the eighth grade. R. 328-29lingpmrannot read or write, but can perform
simple arithmetic. R. 15-16, 154, 230, 250, 279, 328-2%pling has prior employment
experience as a garbage truck driver from 1i®8dugh 1968, tow truck drer from 1969 through
1973, and then he worked as a heavy equiprapetator for MJ Stavola Industries from 1974
through June of 1982 when he injured his back &éting from a piece of heavy machinery. R.
89, 231-32.

Epling first applied for disabiy benefits in April of 1983, but the claim was denied
initially, upon reconsidetion, and by a decision of an adstrative law judge (“ALJ”) on April
27, 1984. R. 13. Epling did not seek review of the ALXcision in the district court. R. 12.
Epling filed the present applitan for disability benefits oseptember 22, 1993. R. 58-61. In his
application for disability insuraecbenefits, Epling states that luisset of disability occurred on
November 4, 1987. R. 58. Epling’s eligibility fdrsability insurance expired on December 31,

1987. R. 13, 278, 212. Therefore, at the adnmatise level below, Epling had the burden to

2 In Administrative Law Judge Stephen C. Calvarese’s (“@ake”) June 8, 2007, decision, he states the following:
“Despite the claimant’s allegations of an inability to readvrite and his diagnosis of low average intelligence, the
evidence shows that he has worked performing jobs alledskével. This shows a level of adaptability for fairly
complex job tasks despite his limited reading and aritlinsédils. Although the undersigned recognizes that the
claimant has some degree of limitation, the objective and other evidence simply does not establish that the limitations
are as disabling as the claimant alleges.” R. 218.Cbhet does not find Calvaresestatement to be a factual
determination that Epling can readvanite because Calvareséigpothetical question to the vocational expert was
strictly limited to an individual who cannot read oiiter R. 250. Furthermore, there is simply no evidence,
whatsoever, in record to support any finding that Eplingtmasbility to read or write more that one or two words.

% The first application, denial, denial upon reconsideratioth datision of the ALJ are notpaf this record, but they
are mentioned in ALJ Ruben O. Figuerora’'s (“Figuerora”) decision on December 29, 1995. R. 12.
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establish his disability on or before DecemBar, 1987. Epling’s application for disability is
based on his back pain, specifically spondgtbesis of L5-S1 vertebrae. R. 121, Z14.
Dr. Faris
On June 1, 1982, Epling began treatment withvidagdi F. Faris, an orthopaedic surgeon.

R. 123-27> On July 7, 1982, Epling presented to Drigaith worsening paiof the lower back,
radiating pain in the right le@nd muscle spasms in the loveck. R. 127. According to Dr.
Faris, the prescribed medication was not helping and a different medication was predctibed.
Dr. Faris’'s treatment plan called for Epling’s admission into the hospital for conservative
treatment, including traction and physicaerépy. R. 127. On August 2, 1982, Epling was
experiencing some relief witthe new medication, but continued tave localized pain in the
lower back with tenderness and mild spadioh. Dr. Faris’s notes from August 18, 1982 reflect
the following:

The patient continues with thechalized low back pain with no

radiation to the lower extremities, it's on the right side of the upper

lumbar areas with tenderness, sigecific tenderness in the lower

lumbar or lumbosacral area. | was concerned about the high

localization of the pain, and | took AP and lateral x-rays of the

lumbar spine which showed onlyilch spondylolistheis at L5, S1,

no abnormality in the upper lumbar region. The patient developed

headache with the traction and | abd him to stop all kinds of the

traction and physical therapy and to go back to Dr. Haling for

treatment. So far, the condition does not suggest herniated disc, and

he should continue on consetiva management, | don't believe

traction at the hospital would dim any good. The patient was
given a prescription for Fioral #3 for pain and headache.

* Spondylolisthesis is the “[florwardawement of the body of one of the lower lumbar vertebrae on the vertebrae
below it, or upon the sacrunStedman’s Medical Dictionay26th Ed. (1995).

® In ALJ Calvarese’s June 8, 2007 decision finding malility, Epling’s treatment with Dr. Faris is not mentioned
although Dr. Faris’s treatment of Epling is discussed in the prior decisions of ALJ Ruben F{gea@aber 29,

1995) and Apolo Garcia (2001). R. 12-19 (Figueroa), 212-20 (Calvarese), 277-88 (Garcia). Counsel for Epling also
brought Dr. Faris’s treatment records to the attention of ALJ Calvarese at the May 15, 20Qy, hed Epling was
guestioned by counsel and the ALJ about Dr. Faris’s treatment. R. 226, 234.
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1d.® On September 15, 1982, Dr. Faris's notes stiawEpling was continuing to experience low
back pain which caused him ddtlty sleeping. R. 126. Dr. Ra found tenderness in the lower
back, but stated that Epling walks withauiimp and without radiation of painld. Dr. Faris
continued to recommend conservative treatmert,stéated that Epling “is not anxious to have any
surgery.” R. 126. “Patient continues to be TTHDt | believe rehabthtion is recommended to
get him back to another job that does require excessivieeavy lifting.” 1d.’

On October 18, 1982, Epling presented to DrisFaith radiating pain in both legs and
numbness along the back of both legs. R. 126.Faxis stated that Eplg’s treatment with Dr.
Haling “has helped a lot, continue on the same. Id..”On November 8, 1982, Epling reported
that his condition was worsenindd. Epling’s straight leg test was positive on the right side and
he was walking with a “stiff gait.”ld. Dr. Faris’s notes reveal that physical therapy did not help
Epling’s condition. Id. Epling agreed to undergo a myelography, which was scheduled for the
following day. 1d.® However, Epling called Dr. Faris dfovember 9, 1982, and reported that he
was unsure about the procedure. R. 125. Drskdso had second thoughts about the procedure
and his notes reflect the following:

| am not sure if | want to do a myelogram on this patient. | would
rather refer him anywhere else evh he can have his treatment and
the myelogram, since, so far, | havet been able to help him. In

my opinion, with this attitude, the patient probably will develop a

post-myelogram headache, and probably will be a very poor
candidate for surgery if he does have a positive myelogram.

® The record on appeal containstreatment records from Dr. Haling, buteocontain a letter dated January 17,
1983, from a Dr. Robert G. Haling, a chiropractic physician, addressed to “Whom it May Conce®24. Rhe
brief letter states that Epling achieved what appears to be maximum medical improvement (“MM¥?)l @ 1982.
R. 324.

" Dr. Faris’s notes do not define “TTD.” Howev&l D commonly refers to a temporary total disability.

8 A myelography is a “[r]Jadiography of the spinal cord and nerve roots aftajéicéion of a contrast medium into
the spinal subarchnoid spacestedman’s Medical Dictionay26th Ed. (1995).
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R. 125. On November 16, 1982, Epling decidegddorward with the myelogram. R. 125. On
January 10, 1983, the results of thgelogram were negative, butosted a deep recess at the L5
level. R. 125. “He alsbas spondylolisthesis Gratlat the L5, S1 level.ld. Epling’s straight
leg test remained uncomfortablnd he continued complaining i@&diating pain in both buttocks
and legs. Id. Dr. Faris advised Epling that “somergeons would fuse the lumbosacral spine

because of the spondylolisthesimit | am not sure if that will give him any relief from his

condition” R. 125 (emphasis added).

Epling did not return to DiFaris until August 17, 1983. R. 134Epling’s low back pain
continued and he stated that his right leg wadcasionally give out. R. 124. Upon examination,
muscle spasms were present and straight lemgesas positive. R. 124. A spinal fusion was
again discussed, but Epling stated that he wasdabf the surgical procedure. R. 124.

On September 26, 1983, Epling’s condition wastimuing to worsen “with more right leg
pain and lower back pain.” R. 124. Dr. Bawas unable to obtaimkle reflexes and knee
reflexes were poor. R. 124. Eplistated that “he ibaving frequent givingvay of the right leg
with falling.” Id. Dr. Faris prescribed a cane and a prescription for Darvddet.R. 124. On
October 17, 1983, Epling continued to experience “pain in the lower back radiating to the whole
right lower extremity with straight leg ramg positive.” R. 124. Surgery options were again
discussed. R. 124. The addendum to Dr. Fafxtober 17, 1983 notes shdiat an epidural

block was performed by a Dr. Ross, but Epkxgerienced no relief ihis condition. R. 124°

® According to Dr. Faris’s January 10, 1983 notes, Egiig) a “controverted (sic)torkmen’s compensation claim
pending, and was told “to return only as necessary.” R. 125.
9 The medical records from Dr. Ras® not part of the present record.
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The record reflects that Epg last saw Dr. Faris for éatment on November 28, 1983. R.
123. Dr. Faris’s noteflect the following:

The patient feels that his conditi@getting worse with radiation of
pain to the right lower extremity, es now radiates to the right side
of the body and the right armitw numbness and tingling. The
straight leg raising is slightly positive on the right side, spasm is still
present. So far, none of the consetixe treatment has made any

significant change. . . . The patiem&s again advised that there are
options, but | am not really suii& an operation would help him
much.

R. 123 (emphasis added).

Dr. Griffin

Epling received treatment from Dr. Taylor Ginf an orthopedic surgeon, from April 13,
1984 through at least June 23, 1899r. Griffin’s initial history on Epling states the following:

This 40 year old male relates two separate injuries to his back. He
originally had injured his back o8/7/80 which he fates occurred
when he was pulling a dg line. He was workg for M.J. Stavola
Farms in Ocala at that time. He had been seen by a Dr. Seymour
and states he was out of workpapximately three months. He had
returned to work although has ¢mued to have some intermittent
problems with his back.

On 3/25/82 the patient relates tHa slipped off the frontend of
muddy steps on a frontend loader falling approximately six feet. He
landed on his feet but had marked pain in his lower back. He kept
working at that time. He relatabat even prior to that he had
received some chiropractic ttegent by a Dr. Haling, Chiropractor

in Ocala. He had returned to see him after the accident. He has
been out of work since June of 198Phe patient relates that he had
been treated by Dr. Faris, Orthopgdn Ocala and was admitted to
the Marion Community Hospitain November of 1982. He
describes treatment and tractiamd does relate that he had a
myelogram performed but doesot know the results of his

M The last record from Dr. Griffin is a June 23, 1995, letter from Dr. Griffin addressdhionti it May Concern,”
and it states that Epling has been under his care from April of 1984 until present. R. 208. It is unknown whether
Epling received further treatment from Dr. Griffin after June 23, 1995.
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myelogram. He had continued wittutpatient therapy subsequent
to that. He had an epidural injection with temporary relief for a few
days. He has continued to haveugkling sensation of his right leg
and for this had utilized a canéie has been utilizing a TENS unit
six hours a day of the last year. The patient currently takes
approximately four Wygesic tabketa day and Benadryl HS. He
does relate that surgery had bediscussed with him, however,
apparently he had not electedotmceed with this in the past.

R. 191. Upon initial examination, lEpg appeared to be in no segdlistress. R. 191. Epling’'s
lumbar spine showed tenderness at the lumbosjeretion, and he was able to forward flex his
fingertips to the mid-tlgh level. R. 190. No definite motareakness was apparent in the right
leg. R. 190. An x-ray revealed “definite Geadspondylolisthesisf L5 on S1.” R. 190. Dr.
Griffin’s medical impressionef Epling’s condition on Apt 13, 1984, reflect the following:

The patient apparently hasedn rated at maximum medical

improvement at some time in the past. | would certainly concur

that the patient remains disablé@m gainful employment at the

present time due to his spondylolisthesis . | feel that he would

certainly be a candidate for a lumbosacral fusion in an attempt to
return him to gainful employment.

R. 190 (emphasis added). On April 27, 1984, alterewing Epling’s prior medical records and
seeing Epling’s conditiomnchanged, Dr. Griffin recommended lumbosacral fusion with dorsal
decompression. R. 189. However, Epling continueldetavary of surgery, stating that his sister
had a fusion and afterwards sheswvzarely able to walk. R. 18%Dr. Griffin’'s notes state that
“the patient would have a permanent partial impaint of 20% of the body as a whole as a result
of his spondylolisthesis with comtad lumbosacral strain.” R. 189.

On May 18, 1984, Epling’s condition remained unchanged and he stated that sometime:
the pain is so severe that haursable to get out of bed. R88. Dr. Griffin again advised Epling

that, in his opinion, he had reached maximum cedmprovement withowurgery. R. 188. Dr.



Griffin recommended that Epling “begin some tygfevocational training in hopes of obtaining a
light job.” R. 188.

From July 20, 1984 through August 20, 1984, Epling’s condition remained unchanged. R.
187-88. Dr. Griffin arranged for Epling to meeithwva Dr. Sypert, a neurosurgeon, at Shands
Teaching Hospital in Gainesville, Florida, for a second opinion. R. 187. On October 1, 1984,
Epling reported to Dr. Griffin that he had meittwDr. Sypert and his siddent who apparently
recommended that Epling begin walking four miles a day. R.*&pling stated that he had
tried to comply with Dr. Sypert’s recommendatidmit he was unable to walk over a quarter of a
mile without his right leg buckling. R. 187. @rctober 29, 1984, Dr. Griffin’s treatment notes
reflect the follaving:

The patient relates that he hasitwoued to have marked pairHe

has apparently been faithful ittempting to progress with exercise
program that had been outlinddr him by Dr. Sypert at the
University of Florida The patient states however that he is unable
to walk one mile daily and hisght leg buckles on him every 500-

600 feet. He apparently has fallen the road on several occasions
and states that he was in bed for two to three days.

R. 186 (emphasis added). Dr. Griffin encourageting to continue his dig efforts at walking
and stretching. R. 186. Epling was sent adRr. Sypert fofurther evaluation.ld.

On December 3, 1984, Epling continued to have marked pain in his back and stated “any
increase in his activitjcauses] exacerbation of his painR. 186. Epling reported that he was
trying to continue walking, butould only walk about one halfdik or to the mailbox. R. 186.

Dr. Griffin’'s notes reflect thaEpling was attending school oneeweek in an adult literacy

program. R. 186. Dr. Gfin prescribed light physical thgogt and Tylenol #3 for pain. R. 185.

2 The record on appeal does not contain any medical records from Shands or Dr. Sypert.
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On January 7, 1985, Dr. Griffin’'s notes show tkaling had attended physical therapy for only
four visits and was experiencing marked headaafteswards. R. 185. Epling stated that he was
continuing to try and walk, but he was still lindtéo a quarter o mile. R. 185. Epling also
stated that he could only sthand sit for a half hour eachd. Dr. Griffin recommended that
Epling continue physical therapy, tbis notes reflect that Eplingas to “[rlemain out of work
and recheck in six weeks.” R. 185.

Dr. Griffin’s March 11, 1985, notes reflect thgpling had been re-evaluated by Dr. Sypert
who recommended a lumbar laminectomy witkida for his spondylolisthesis. R. 184. Epling’s
condition remained unchanged, and Dr. Griffin advised Epling thais'ipain remains persistent
and disabling he would be a cadalie for decompressive lamineety with fusion.” R. 184. Dr.
Griffin warned Epling, however, thatdrsurgery may not relieve his paifd. Epling continued
to express doubts and concerns regaythe prospects of surgery. R. 183-84.

From June 24, 1985 through July 15, 1985, rigpltontinued to attel physical therapy,
literacy programs, walking, and ditking, but the pain persisted witimcreased discomfort with
any attempt at increase in activity.” R. 183n August 5, 1985, Epling’s & called Dr. Griffin’s
office to report that Epling hadot been going to physical therabgcause it hurt hum too much.
R. 183. From August 12, 1985 through Segiem9, 1985, Epling’s condition remained
unchanged, but on October 7, 1985, Epling reportedrtdGriffin that he was experiencing an
increase in discomfort. R82-81. On October 22, 1985, Epling cdlBr. Griffin’s office stating
that he had “acute and severeaearbation of pain in his backith radiation from the right
posterior sacroiliac area to the knee.” R. 181pon examination, Dr. Griffin noted “marked

subjective tenderness with mild right paravertebgasm.” R. 181. Dr. Griffin sent Epling to



physical therapy with hot packs and ultrasound irma@@mpt relieve his acute muscle spasm. R.
181. Epling requested a hot tub fongytomatic relief at home. R. 181.

Throughout November of 1985, Epling’s nthtion remained unchanged, but he did
receive some temporary relief of pain wiphysical therapy. R. 180. On November 5, 1985,
Epling reported to Dr. Gifin that if he did not improve aer the coming months that he would
reconsider his decision not to have surgeRy.180. On November 26985, Dr. Griffin’'s notes
reflect that Epling is to reain out of work. R. 180.

Throughout 1986, Epling’s conditioremained largely unchamfj@nd Dr. Griffin’'s notes
reflect that “[tlhe patienapparently is doing very little ticity at home and relates increase in
pain with any efforts at further increaseadntivity.” R. 177-79. On October 6, 1986, Epling
presented with an injury to higyht ankle. R. 176. According Epling, while walking on a road,
his right leg buckled and he fell injuring his ankle. On November 17, 1986, Epling continued
to have “chronic lower back paaggravated by increase in activity.” R. 175. Epling reported to
Dr. Griffin that he was falling regularlgven when walking only short distanced.

On January 26, 1987, Dr. Griffin’s rest again reflect the following:

| see little evidence in significant @hge in the patient and feel that

he had previously reached hiafg@au of maximum improvement in

April of 1984.
R. 174. On June 26, 1987, Dr. advised thatognactic treatment for Epling’s condition “is not
indicated.” R. 174. Oduly 6, 1987, Epling reported severe peadiating into Is left leg. R.
173. Epling stated that he h&een in bed for nine days due the pain. R. 173. Upon

examination, Epling was able to stand and ambuRt 173. Dr. Griffin’s impression was acute

lumbar spasm. R. 173. Dr. @m also advised Epling that “ihe desires chiropractic care, he
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will be discharged from care inighoffice. . . .” R. 173. Epling terned to physical therapy for a
course of treatment designe relieve the acute musclspasms, including hot packs,
medcosonolator, and a trial of electrical stimolat R. 173. Physical therapy resulted in
“minimal relief,” but the therapisreported to Dr. Griffin thaEpling was poorly motivated. R.
172. Therefore, Dr. Griffin discontinued the tiyey on July 15, 1987, “due to lack of benefit and
poor motivation.” R. 172.

The patient was advised that | fd®$ condition remains essentially

unchanged. | see minimal changed)(fom his condition of April

of 1984 and would still feel thdte has a 20% permanent partial

physical impairment related tbis spondylolisthesis and chronic

lumbosacral strain.
R. 172. On October 19, 1987, Dr.if8n saw “no change in the patient’s status or permanent
impairment.” R. 172. On December 29, 1987jrigppresented with increased discomfort and
he was “walking in a forward flexed position wighmarked limp.” R. 171X-rays revealed no
change in the L5-S1 spondylolisthesis. R. 171llingpwas not treated agaiby Dr. Griffin for
almost two years. R. 170. However, as sdahfbelow, during Epling’swo year absence from
Dr. Griffin, Epling sought treatmeifitom Dr. John D. Gaffney.

On January 29, 1990, Epling returned to ®niffin whose notes reflect the following:

He relates that he has continued to have pain with persistent

problems. He was seen by a chiropractor for some time with

hotpacks and does have a hot tub ahéohat he utilizes. He walks

around the house. The patient relates that he had a Workmen’s

Compensation hearing, and, due ts Imited educatn, apparently

he had been placed at permandigability and receives regular

checks. He relates that he had not obtained any further orthopedic
evaluations or opinions. The patieappears essentially unchanged.
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R. 170. Dr. Griffin reconfirmed his previodsagnosis of spondylolisésis of the L5-S1ld. On
July 23, 1990, Epling continued to experiencerbtelic back pain” with“no relief” from the
medication. R. 169. Epling stated thatwees still walking a quarter mile a daid.

On January 27, 1992, after another prolongeskade, Epling presented to Dr. Griffin
complaining that his condition had gradually reened. R. 169. “He relates that he has
intermittent numbness in his right leg and isaleping weakness in his left hand.” R. 169. An
examination of Epling’s left upper extremity ealed “some hypesthesia the left hand.” R.
169 Epling had swelling withoupain, and “mild weakness of grip strength on the left but no
evidence of atrophy.” R. 169. Dr. &m’s notes also state the following:

The patient relates that he hageh awarded 100% total disability

from [Workmen’s Compensation Cia]. He apparently does draw

$407.00 every two weeks and does have continuing medical

payments.
R. 169. From February 17, 1992 through Ma¢h992, Epling’s condition remained unchanged,
but the sensation in his ldiand had improved and, upon physical examination, Epling was able
to forward flex his fingertips to within eighteen inches of the floor. R. 168-6Dr. Griffin’s
notes show that Epling was also being treate®r. John D. Gaffney, ehiropractor. R. 166.

On April 28, 1993, Epling presented to Dr. f8mi still suffering from chronic low back
pain. R. 164 Epling’s forward flexion was just belothe knee level, and weakness was present

in right hip flexion. R. 164. Epling was able toe# and toe stand,” butith some difficulty. R.

164. Dr. Griffin’s notes show th&tpling was able to walk “withow significant limp.” R. 164.

13 Hypesthesia is “[d]iminished sensitivity to stimulatiorStedman’s Medical Dictionar26th Ed. (1995).

14 Epling reported to Dr. Griffin that he smoked between one and one half packs of cigarettes aglay[R. 1

Griffin recommended that he stop smoking and have a chest x-ray. R. 166. Epling refusedh&daé&stix-ray, R.

166.

15 Epling was also treated by Dr. Griffin on June 8, 1992, but his condition was unchanged and there was nothing new
or remarkable to report. R. 165.
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Dr. Griffin’s notes reflect that Eplg was suffering from depression. R. 184. Dr. Griffin’s
notes show no change in lwginion of maximum medical impvement from April of 19821d.

On October 27, 1993, Epling’s condition remainedthanged. R. 161. He stated that he
can walk only short distances, continues to smekpgeriences “marked pain with even attempts
at partial sit ups.” R. 161. DGriffin’'s notes show that Eplinggtill appears tchave very little
insight or self motivation.” R. 161. Dr. Griffis’impressions also indicate that Epling suffered
from “chronic depression.” R. 161. Dr. Griff;final medical record is dated March 1, 1994, and
shows no significant changes in Epling’s condition.

On May 15, 1994, Dr. Griffin was deposedncerning Epling’s application for Social
Security disability benefits by Epling’s counsBhtricia K. King, Esg.R. 131-49. Dr. Griffin
stated that Epling’s diagnosis sppondylolisthesis at L5-S1 had pgeted since his injuries in the

early 1980’s. R. 134Dr. Griffin stated that Epling’s condition and complaints of pain had been

consistent throughout Epling’s treatmerR. 135. Regarding employmte Dr. Griffin stated that

he has “[n]ever been successfulgetting [Epling] to return torgy type of gainful employment.”
R. 135. Regarding Epling’s own descriptiorhe$ symptoms, Dr. Griffin stated the following:

His pain has been in the lowerdiaor lumbosacral area. He's

subsequently complained of someck and arm pain but primarily

[the] back with radiation to posteri thighs and legs. He describes

the pain as being severe amttapacitating, aggravated by any

repetitive bending or lifibg type of activity.
R. 135. Dr. Griffin summarized Epling’s phgal therapy, treatment modalities, and other
attempts to teach him how tovdi with his pain. R. 135-36. DfGriffin stated that physical

therapy did not provide any sificant improvement in Epling’sondition or symptoms. R. 139-

16 Epling reported that he was now smoking three to four packs of cigarettes a day, and when ask@dffip D
why he was not trying to stop smoking, Epling stated that the cigarettes would “kill him faster.” R. 164.
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40. Griffin noted that surgery tdeen offered, but Epling “was nyeapprehensive about that and
elected not to proceed with surgery.” R. 136.
When asked whether there were any agdimaydactors, other #n bending or lifting,

which incite or relief pain, DrGriffin stated the following:

Apparently we would expect him tbtain some relief with bedrest,

recumbency or stretching exerciselsthink he woull be restricted

from any prolonged walking, climbing, twisting type activity. | do

not feel that he could do any mahiabor requiring these activities.

He would have difficulty withprolonged standing in any one

position and certainly would probably need to change positions

frequently. . . . | think he could B®dentary or in a seated position,

but he relates even significant pain with sitting for prolonged

periods of time.
R. 136. Dr. Griffin was also ked whether Epling’s statementsatthe could only walk to the
mailbox were consistent witbr. Griffin’'s examination. R.136-37. Dr. Griffin responded
stating: “He has been encouraged to increasallking program over a pex of ten years and has
never really been able to successfully do thaR” 137. When asked whether Epling had truly
given his best efforts at trying twalk more, Dr. Griffin stated: “feel that he probably limits his
activity related to pain.” R137. *I think he can do more thdhat, but | think he limits his
activity because he feels it causes more pai.”137. Dr. Griffin wasalso asked whether he
though Epling was truthful in statements regardirggpain and numbness irshight leg. R. 137.
In response, Dr. Griffistated the following:

Certainly he did have complaints of pain in his right leg and his calf.

He did have a loss of an ankle jerk on the right side. His knee jerks

remained intact. His sensati@ppeared intact, although he did

appear to have some give wagakness in the right lower extremity
which would appear to have imased from previous evaluations.
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R. 137-38. Dr. Griffin alsstated that while the pain medtion does control some of Epling’s
symptoms, it “does not cure his pain.” R. 138.

When asked to describe Epling’s gait dgriDecember of 1987, Dr. Griffin stated that
Epling’s gait had remained constant throughowt theéatment. R. 139.Dr. Griffin described
Epling’s gait as walking with somewhat oflismp and holding his back in a forward flexed
position. R. 139. Dr. Griffin stateithat Epling had used a caneawalking aid in the past, but
his notes do not indicate the use alkae on his last office visit. R. 139.

Dr. Griffin state that ttoughout Epling’s treatment hlkead “significant limitation of
forward flexion, restricting his forward bending to getting his fingertips only to knee level.” R.
141. However, Epling showed no signs of “deéémrmuscle atrophy or wasting.” R. 141. Dr.
Griffin reported no documented motor sensory abnormalities. R. 142. When asked whethel
Epling has any problems with squatting or risiragn a squatting position, Dr. Griffin stated:

Certainly with his pain | think he vatd have difficulty in squatting.

He has had problems with repetitive bending, lifting, twisting

activity. | think he vould be limited in higbility to climb.
R. 142. Dr. Griffin stated that during examiwoas Epling was capable of getting on and off the
examining table, but complained of pain whdeing so. R. 142. According to Dr. Griffin,
Epling’s limitations had not significantly anged during his treatment. R. 141.

Dr. Griffin was asked a series of questions regarding Epling’'syabilisedentary work.
R. 143-47. The questions and Drif@ar's answers are as follows:

Q. Do you feel that Mr. Epling could... sit six hours out of an eight

hour workday? We're not talkgn about alternating sitting and
standing but strictly sitting.

A. Certainly by his histy over the period of ten years, fieclated that

he cannot do this.
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We would normally expect someométh spondylolisthesis to be
able to carry out those activities.

Q. Do you feel he’s being sincere ms statement of inability to do
that?
| feel that it does apparently aggas® his pain to sit or even walk
for long periods of time.

Q. So, do you feel that he could stasrdwalk the remaining two hours
if he’s saying that he’s having problems just walking, well, just
walking to the mailbox anddek is what he can do?

A. Certainly | think he probably should have a functional capacity
evaluation. His functional limitation certaiy is greater than would
normally be expected from somebody with this diagnosis

Q. Regarding lifting in an eight hour workday ten pounds up to 2.6
hours per day. Do you feelatMr. Epling could do that?

Certainly with the spondylolisthesighink the lifting, if he did not

have to do any repetitive bendindtitig from waist level or moving

it, he could probably lift up to tepounds. | don’t think he could
bend or lift it off the fbor or lift it overhead.

Q. Regarding his hand finger actionth&re any problerwith bilateral
manual dexterity?

He’s had some complaints of pain in his hand before, but these were
unrelated to his workmen’s comipjury and had not really been
explored.

R. 143-45 (emphasis added). [@riffin was asked to fill out a Residual Functional Capacity
(“RFC”) evaluation form, but hdeclined stating the following:

Basically | think he would redee a formal function capacity

evaluation. The level of work Eél that he possibly could do now

would be in the sedentary capaaitfythis. Whether he could move

up to light work would depend on Hignctional capacity evaluation.

Although, his history relates markeestriction of his activities far

greater than | would expect from . . . a person who has . . .

spondylolisthesis.
R. 145.

Dr. Griffin was asked whether Epling’s complaiof chronic pain were consistent with an

impairment of concentration @ December of 1987. R. 146. Dr.iffin stated that because he

was not a psychiatrist or psychologist, he was$ qualified to answer that question. R. 146.
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Finally, Dr. Griffin wasasked whether there was a possibittitgt Epling could not do sedentary
work. R. 146. Dr. Griffin respondedt is possible that he would ndie able to tolerate it.” R.
147.

On August 30, 1994, Dr. Griffin sent a letter Dorothy Clay Sims, Esq., concerning
Epling’s depression. R. 160. The letter statas Br. Griffin believes ‘that [Epling] does show
significant evidence of depression,” warranting further evaluaimh treatment. R. 160. In a
letter dated June 23, 1995, DGriffin provided the following opinion regarding Epling’s
condition:

| would like to advise that Mr. Epling has been under my care from
April 1984 until the present. He hadiginally injured his back in
1980. He does have severe spondylolisthesis, L5-S1 with
degenerative disc disease, L3045|4and arthritis of his sacroiliac

joints. 1 feel that he is medically giabled from gainful employment
and prognosis remains guarded

R. 208 (emphasis added).
Dr. Gaffney
Epling received treatment from a chiropragctor. John D. Gaffney, from 1988 through at
least October 27, 1993. The record on appeas do¢ contain any contemporaneous treatment
notes from Dr. Gaffney, but dsecontain two letters writteon October 27, 1993, on Epling’s
behalf. R. 128-30. The first lettex directed to the Office of Bability Determination and relates
directly to Epling’s application foBocial Security disability benefitR. 128. The letter states the
following in pertinent part:
Please find enclosed our latesamination report of Mr. Epling’s
status. | have known this gentleman since 1988 and have been
treating him since that timeHe is and has been totally unable to be

gainfully employed. He has a very chronic, slowly deteriorating
condition that will not get well with passing timede is extremely
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limited in his ability to perfan normal activities at home or
common daily living activities, ledlone any gainful employment.
His condition has not @mged very much since | first saw him and
he continues to be totally disabled

R. 128 (emphasis addet)In ALJ Calvarese’s June 8, 20G¥ecision finding no disability, Dr.
Gaffney’s treatment and opinions regarding &gk condition are notdalressed or mentioned
even though the ALJ questioned Epling abouti@atment with Dr. Gaffey at the May 15, 2007
hearing. R. 212-20, 248.
On October 27, 1993, Dr. Gaffney sent a sedettdr on Epling’s blealf regarding what
appears to be a state workmen'snpensation claim. R. 129-30. tme letter, Dr. Gaffney states
the following in pertinent part:
His diagnosis is . . . cervical cranial syndrome, chronic traumatic
spondylolisthesis of the L5 with disc derangement. . . . He has
extremely limited cervical and doidsobar movement. He is not
tolerant of many treatment medures nor many home activities
particularly those that requirany bending, working overhead, or
looking overhead for any period of ttm He has recurring muscle
spasm and positive orthopedic testde has weak cervical, upper
extremity and lower back musculature and in general, continues to
be moderately impaired. It is dafdd that this gentleman’s overall
status will change ith passing time and, in ¢§ it appears to me
that he is slowly deteriorating, p&udlarly in his ability to sustain
work or do normal physical activity.

R. 129-30.

Dr. Brodrick

On March 13, 1995, over six years after hisibligy for disability benefits expired,
Epling presented to Dr. Thomds Brodrick, an orthopaedic s@gn, complaining of lower back

pain. R. 205. Epling stated that the pain Bsspnt ninety percent tiie time and radiates down

" Again, no examination reports or treatmenesare included in the record on appeal.
18 Dr. Gaffney’s treatment and opinions were addresseciprétvious ALJ decisions in this case. R. 14, 281.
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into his right leg. R. 205. Epling reported tiia pain is exacerbated pyysical activities. R.
205. Dr. Brodrick’s physical exam revealed tEgling ambulates on his heals and toes in a
forward flexion and he has moti of about eighty degrees. R05. Epling displayed tenderness in
the lower back and along the sciatic nerve “to sdegree.” R. 205. Eplg’s hips showed “full
painless range of motion,” and his straitgg testing was normal. R. 205.

Dr. Brodrick took x-rays confirming Gradespondylolisthesis at the L5-S1 vertebrae and
“some degenerative disk disease.” R. 206. $nnotes, Dr. Brodrick statélsat spondylolisthesis
“is not the worst thing in the wial.” R. 206. Dr. Brodrick offeredo inject Epling’s back with
cortisone, but Epling declined. R. 206.. Brodrick’s impressions were as follows:

| do not think he needmy surgical proceduredHe has no evidence

of nerve root irritability. My recommendation would thus be

possibly some injections, someonsteroidal anti-inflammatory

medication and some rehabilitative exercises.
R. 206. On June 5, 1995, Epling returned to Byadrick complaining oftontinued pain in the
lower back. R. 206. Epling reported that Tyde#3 helps his pain. R. 206. Dr. Brodrick’s
physical findings were consistent with his prior examination. R. 206. Dr. Brodrick’s impressions
were as follows:

The same situation persists. Just take the Tylenol No. 3. | will see

him back here in three months. | have nothing magic to offer this

man.

R. 207. The record does not iodie whether Dr. Brodrick treatétpling more than on the two

occasions addressed abdve.

9 Dr. Brodrick’s records do not address the issuesdliiity. However, they reflect that Epling’s condition
persisted. R. 206-07.
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Dr. Edenfield
On April 9, 1994, May 12, 1994, and June 4, 1994, Epling was evaluated, at the request o
his counsel, by Dr. William H. Edenfield, a bdacertified psychologts regarding Epling’s
application for disability benefits. R. 150. .[Edenfield reviewed the following medical records
as part of his initial evaluation:
Reviewed in conjunction with thisvaluation were the following
medical records: letter datdday 29, 1982, by Dr. Robert Haling;
letter dated June 1, 1982, by Dr. yda Faris; hospital discharge
report dated November 27, 1982, by Dr. Wagdi Faris; and
neurological evaluation repodated September 25, 1984, by Dr.
George Sypert.
R. 150. Dr. Edenfield stadl that the records wefsignificant for persigent lower lumbar pains
with radicular pattern to right lower extremity. . with a 15% permamcy, probable herniated
lumbar disc with right radicopathy and a grade spondylolisthestid.5 and S1, and chronic low
back syndrome with a substantial mechanwamponent related to his spondylolisthesis and
bilateral spondyllisthesis.” R. 150.
Epling reported to Dr. Edenfilthat his pain radiates dowhrough his righleg and his
right leg has periodic numbness. R. 150. Eplingedt#éihat he is unable to walk for more than a
few minutes. R. 150. Dr. Edenfield quotes Eplingtsing: “I hate goingnto stores because |
get embarrassed when | fall in public.” R. 198pling reported having fien eight or ten times
due to weakness in his right leg. R. 150. dditon to the pain in his back and leg, Epling
reported headaches occurring a few times a weeéhassting for five to six hours. R. 150.
Epling provided a history of his condition dagito the time of the accidents in the early
1980’s and acknowledged that hedhlaeen told by several doctotisat he should have back
surgery, but he refused due to fears of cocapilons. R. 151. Regarding the impact of his
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condition, Dr. Edenfield quotes Epliras stating that he “feels uesk . . . | don't feel like a man

anymore. . .. | can’'t be a father to my children. cannot even play with my children.” R. 151.
Dr. Edenfield reviewed Epling’s family, satj education, and oapational history. R.

151-52. Dr. Edenfield’s review @pling’s daily activities reveals ¢hfollowing in pertinent part:

[A]rises at approximately 7:00 ra., after which he makes coffee
and watches the morning news otewgsion. After that, he either
continues to watch television ty’s to walk around his house and
yard. The patient states that [ unable to walk to the mailbox
because he has fallen on severalasons attempting to do so. The
patient states that he has fallen eight to ten times in the past six
months. . ..

R. 152-53. Dr. Edenfield’s mental statexamination reveals the following:

[A] fifty-year-old white male apearing to be somewhat older than
his stated age. He is driven the office by his wife. He is
disheveled in his appearance, neadsircut, has dirty finger nails,
and is casually dressed in a thin white cotton T-shirt (underwear
type) and a baseball-type cap, whige fails to remove throughout
the entire two hour interview. Hs initially extrenely resistant to
being evaluated, his manner is hastirritable and aggressive, and
using numerous curse words he makeadear to the examiner that
he is “not crazy,” and does not needbe seen by psychologist. It
takes almost one half of the two-hour interview to establish rapport
with this patient, and thus he hisbe asked to return to the office
to complete his diagnostic interview. On his return, his manner
becomes more friendly and he nsore cooperative. His mood is
latently depressed, and is shad by irritability, agitation,
explosiveness and bravado. Hi$eat ranges from anger to one
short episode of weeping. He éxtremely embittered toward his
doctors, particularly those e have recommended surgery, and
very embittered concerning theircumstances of his physical
limitations. He exhibits a slightimp favoring his right side, and
appears to ambulate with caution. Bjgpears to be in a good deal
of discomfort, periodically winces on rotating movements,
periodically and spontaneously moves from the sitting position to
the standing position (during which time he paces), and
demonstrates difficulty in movingetween the standing and sitting
positions.  His attention and concentration are poor, and his
immediate and short term memory is impaired. His thought
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processes are slowed, however,lyaivell associated. The content

of his thinking is extremely precupied with his loss of wage-
earner status, bitterness towards his physicians, his inability to
provide for his family, his inabtly to be a “good husband and good
father,” and a fear of becoming mvalid. His mentafrasp is poor,

and his insight is impaired. He e®nvicted to thedea that he is
disabled, and is as equally macted to the idea that the
recommended back surgery would leave him in much worse
situation that that which he finds himself in at the present time.
When asked about symptoms afitability and explosiveness
outside of that which is demonstrated in the office, he becomes
evasive and defensive. However, with encouragement of his wife,
he reveals that his irritability and explosiveness is the subject of a
good deal of marital tension, the i later indicating that he was
“scared” to admit to me that hedmenes quite explosive. There is
no indication of hallucination nor tesion, by history nor by direct
observation. The patient admitssaicidal ideation, which he states
occurs once or twice a week. Hatst that he frequently fantasizes
putting a gun in to his mouth afiending it the easy way.” Suicidal
planning has not extended beyondtthand the patient denies any
previous suicidal attempts.

R. 153-54.

Dr. Edenfield’s evaluation included the MitioClinical Multi-Axial Inventory—Il (“the
MCMI-II"), the Weschler Adultintelligence Scale-Revised, the Wide Range Achievement Test-
Revised, and the Passage Comprehension subtest of the Woodcock Johnson Test of Achieveme
Revised. R. 154. Dr. Edenfield’s report noteat the Minnesota Muti-Phasic Personality
Inventory-1l is the preferred personality test, the MCMI-Il was chosen because it is shorter and
would be more appropriate besauthe questions would have be read to Epling given his
“severe reading deficit.” R. 154. Resutfsthe MCMI-II revaaled the following:

[S]uggestive of an individual whis experiencing a severe mental
disorder, primarily severe depressiaith anxiety. Test results are
also suggestive for a strong tendgte somatize confined emotions
into physical symptoms and/oretexacerbation of existing medical
difficulties. These test results are also significant for borderline,

dependent and avoidant personaligijts. It is also suggestive that,
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at least with those upon whom he is dependent, he vents [his]
frustrations in a passive-aggressimanner. Finally, test results
suggest that the patient is rather schizoid and, from a social
standpoint, tends to remain detached and impoverished in his
emotional expression. However, &h contained frustrations are
vented, they are likely to [be] expressed with irritability and
explosiveness.

The National Computer Systems generated report on this patient
characterizes this patient as severely depressed and agitated,
dependent, demonstrating a marketicitein social interest, lacking
energy, demonstrating minimal activity-seeking behavior,
demonstrating impoverished affecelf belittling, irritability and
explosive, demonstrating cognitivieppage due to his mental status,
demonstrating social withdrawakngaging in self depreciation,
having feelings of unworthinesgossessing thoughts of death,
demonstrating distractibility andestlessness, and likely suffering
from somatic signs such as muscular pain, headaches, gastro
intestinal distress, and/or fatigue.

R. 154-55.

The results of the intelligence testingagdd Epling in the “low average” range of
intelligence. R. 155. Epling’s reading and spejliability is below a third grade level; his
mathematical ability is at a fifth grade level. B85. According to DrEdenfield, Epling’s scores
corroborate his impairments int@ttion and concentration avealed by the MCMI-II. R. 155.

Dr. Edenfield’s findings ancecommendations were as follows:

What we are seeing here is a 50-year-old white male who suffers
from major depression accompanied by marked anxiety.
Considering his long-standing pemality tendencies and his bouts
with alcohol abuse, prior to 1972, suspect that he has been
suffering from some degree of thiepression for many years. |
suspect that, other than his paw abuse of alcohol, his primary
method of coping with his depression and anxiety was to become “a
work aholic,” which is confirmedby both the patienand his wife.
Unfortunately, it is these kind®f individuals who are most
susceptible to depression with the loss of occupational activity and
wage-earner status.
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With the loss of occupational actiyiand wage-earner status in June
of 1982, the patient also lost his primary coping mechanism for
managing [his] pre-existg depression and anxiety. With the loss of
these coping mechanisms, the increase in his depressive symptoms,
and with the deterioration in direlationships . . . due to his
irritability and explosiveness, ¢hpatient has been caught up in a
spiral of self-defeating behaviowshich has only served to further
exacerbate and maintain his degres. Having strong dependency
traits in his personality, the patieg¢nerally tends to either “bottle-
up” or ineffectively express his emotions. . . . In fact, considering
that this patient already suffefeom a real musculosketelal (sic)
injury, it is highly likely that thissomatization is also contributing to
the exacerbations and maintana of his orthopedic pain.

. . . [T]he patient also has marked to severe impairments in his
academic ability, his marked impairments being in reading
comprehension and spelling. With regard to grade-level
functioning, his readingnd spelling abilities fall somewhere below
the third grade level, and his arithmetic ability is about the fifth
grade level. His overall intellectual functioning is at the “low
average” range of intelligence, wisipecific deficits falling into the
“mentally retarded” and “bordine mentally retarded” ranges.

Setting aside this patients orthopedic impairments, which | am not
gualified to assessbelieve that this patient has become entrenched
into “chronic pain syndrome” since 1982 strongly suspect that
strong psychological mechanisms and economic mechanisms . . .
have served to reinforce thistjgat's pain, pain behavior, and a
strong conviction thahe is disabled. These are psychological
mechanisms, tend to be primarilynconscious andre not to be
confused with purposeful malingering or exaggeration of symptoms
At this point, these mechanisms are so firmly fixed, and, when
coupled with the severe depressmisorder which we are seeing,
render this patient totally disadal from a psychological standpoint,
alone . ..

R. 155-56.
On March 17, 1995, Dr. Edenfield, againtla¢ request of Epling’s counsel, conducted

another evaluation. R. 193-19Br. Edenfield’'s diagnosis and ingssions remained the same. R.
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1932° The record indicates that Dr. Edenfieldaleaations occurred ovenssessions. R. 150-59,
193-204.

REC

On October 28, 1993, a state agency consultBr. Harry L. Collins, Jr., provided
Residual Physical Capacity Assessment (“RF@Y)Epling. R. 113-20. It does not appear that
Dr. Collins examined Epling. R. 218. Accorditiythe RFC, Dr. Collins was not provided any
statements from Epling’s treating physicians rdgey his physical capabilities. R. 119. Dr.
Collins’s evaluation was reviewed by Dr. Michael E. Schoeffel who concurred with Dr. Collin’s
assessment. R. 120. The RFC provided by DHirSodoes not describe what medical records
were reviewed during his assessment. Dr. Collins made a primary diagnosis of spondylolisthesi:
at the L5-S1 vertebrae, but no secondary diagnoR. 113. Dr. Collins opined that Epling’s
condition and symptoms resulted in the followiexgertional limitations: (JLoccasionally lifting
and/or carrying a maximum of ety pounds; (2) frequently liftingnd/or carrying a maximum of
ten pounds; (3) standing and/or walking a maxmaf six hours in an ght hour workday; (4)
sitting a maximum of six hours ian eight hour workday; an@) no limitation in pushing or
pulling. R. 114. According to the RFC, Dr. Caoflibased his conclusions Dr. Griffin’'s April
28, 1993, treatment notes (R. 162-63) which found: (1) spolisiylesis of thé.5-S1; (2) chronic
smoker; (3) depression; (4) marked problems ama (&) weakness in the legs if he walks over a

guarter of a mile; (6) minimal bending and lifting; (7) negative straight leg test; (8) slight

20 Dr. Edenfield noted that the Epling had been taking his prescribed pain medicatiorcefiti.aR. 193.
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weakness in right hip flexion; and (9) heeld toe standing with difficulty. R. 114-%5. 1t is
unknown whether Dr. Collins reviewed any of Epling’s other medical records.

Dr. Collins found no postural limitations, nmanipulative limitations, no visual
limitations, no communicative limitations, and eavironmental limitations. R. 115-19. Dr.
Collins did not ascribe any additional limitatioregarding Epling’s alleged symptoms. R. 118.
Dr. Collins provided no additional commentstite RFC. R. 120. The RFC provided by Dr.
Collins concluded that Epling had the capadiyperform light work. R. 113-20. In ALJ
Calvarese’s June 8, 2007, decision finding no lighiDr. Collins’s RFC was “given significant
weight” because it was supported by the objectivdica¢ evidence. R. 218. Notably, Dr. Collins
RFC was the only medicaburce opinion that was given ¢sificant weight” by ALJ Calvarese.
R. 212-20.

Florida Workmen’s Compensation Claim

In August of 1993, through a mediated settletregreement, Epling was awarded a lump
sum workmen’s compensation payment for the injuries he sustained while working on March 7,
1980 and March 25, 1982. R. 73-84. On Augug(®3, the mediated settlement was approved
by a judge of compensation claims for theat&t of Florida’s Department of Labor and
Employment. R. 77. The mediated settlemmyteement states that Epling reached maximum
medical improvement on January 10, 1983, witheamanent impairment rating of twenty-five
percent as noted by apat from Dr. Griffin. R. 79. The nikated settlement agreement goes on

to state that Epling’s employer and insurance cathave paid prior benefits to [Epling] in the

2L Dr. Griffin’s April 28, 1993, treatment record also naiest there was no change in his opinion that Epling reached
maximum medical improvement in the early 1980’s and had been awarded “permanent total disability” from a
Workmen's Compensation claim. R. 164.
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form of temporary total disability, permanentalodisability, wage lossmedical benefits and
rehabilitation services.” R. 79. Epling’s wkmen’s compensation claim and the settlement
agreement are not addressed or mentiongslLihCalvarese’s June 8, 2007, decision finding no
disability.*?

Prior Administrative History

As set forth above, Epling fidethe present application forsaibility benefits on September
22, 1993, alleging an onset date of November 4, 1987. R. 58. Epling’s eligibility for disability
benefits expired on December 31, 1987, and disalnliftgt be shown prior to that date. R. 214.
On November 3, 1993, Epling’s dmation was initially denied, deed upon reconderation, and
on April 7, 1994, a hearing was requested betoreALJ. R. 62-69. On August 17, 1995, a
hearing was held before ALJ Figueroa. 3R-57. On December 29, 1995, ALJ Figueroa issued a
decision denying Epling’s applicat for disability benefits. R12-19. On February 14, 1997,
Epling appealed the ALJ’s decision to the Unitedt&t District Court for the Middle District of
Florida. Epling v. Apfel Case No. 5:97-cv-0038-TC, Dodlo. 1, (M.D. Fla. 1997). On
September 21, 1999, the Honorable Timothy J. Garj United States Magistrate Judge, issued
an order reversing and remanding final decision of the Commissier of Social Security (the
“Commissioner”). Epling v. Apfel Case No. 5:97-cv-0038-TC, DoNo. 29, (M.D. Fla. 1997).
Judgment was entered against the Commissioner on the sanfigpliag.v. Apfel Case No. 5:97-
cv-0038-TC, Doc. No. 30, (M.D. Fla. 1997). Iretlorder reversing the final decision of the

Commissioner, Judge Corrigan held that the &t&d by failing to properly consider Epling’s

22 The February 15, 2001, ALJ decision did specifically address Epling’s workmen’s compensartioand the
settlement agreement. R. 280, 284.
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psychological impairments contained within . DEdenfield’s evaluation when reaching his
decision.Epling v. Apfel Case No. 5:97-cv-0038-TC, Ddéo. 29 at 1-3, (M.D. Fla. 1997).

On December 22, 1999, the Appeals Council \extahe prior denial of benefits and
remanded the case to the ALJ for further prdoegs. R. 212. On February 15, 2001, following a
hearing, ALJ Apolo Garcia ised a second decision denying Bpfs application for disability
benefits. R. 277-288. After the Appeals Cdlatfirmed the ALJ’s decision, on June 16, 2003,
Epling appealed once more to the United StategiEti€€ourt for the MiddleDistrict of Florida.
Doc. No. 1. On September 18, 2003, then@ussioner filed an unopposed motion to remand the
case back to the Commissioner hesmathe claims file and tajpd the February 15, 2001 hearing
had been lost and, tlefore, the Commissioner could not certihe administrative record. Doc.
No. 9. On September 25, 2003, thendrable Patricia C. Fawsett, United States District Judge,
remanded the case under sentence four ofU42.C. § 405(g) for further administrative
proceedings. Doc. No. 11. On Februar2@)4, because the Appeals Council could not find the
claims file, it remanded the caback to the ALJ for another hearing. R. 261-62. On May 15,
2007, over three years later, a hearing was logtbre ALJ Calvarese on Epling’'s 1993
application for disability benefits. R. 221-54.

May 15, 2007 Hearing

Epling was sixty three years of age at timee of the May 15, 2007, hearing before ALJ
Calvarese. R. 221-54. Attorney Pamela Duremepresented Epling at the hearing. R. 221. A
Vocational Expert (“VE”), RoberBradley also testified at ¢hhearing. R. 221, 248-54. At the
hearing, Ms. Dunmore brought DFaris’s treatment records afgpling’s school records to the

attention of the ALJ. R. 226-28pling testified that he complet¢he eighth graelin school and
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had to repeat a couple of grades. R. 229. Epéstfied that he had eurrent driver’'s license
since he was fifteen years of age. R. 230. Wasked by the ALJ how he was able to secure a
driver’s license if he could noead, Epling stated that they rehé questions to him. R. 230.
Epling testified regarding hiprior work experience and thajuries he sustained while
working for MJ Stavola Industries. R. 230-31. HBplitestified that he tried to go back to work
after the second injy, but the other workers would havedarry him to the frontend loader and
put him in it. R. 232-33. Epling stated thatvaas having problems withis back that prevented
him from being able to work. R. 233. Whasked by the ALJ what was wrong with his back,
Epling stated “They said I, | had five cracked verdsb That's what Dr. Faris said.” R. 233.
Epling stated the problem wasipa R. 233. When asked by tA¢.J how often he experienced
pain, Epling responded: “Seem like all the time.”2R3. The ALJ asked if that was still the case,
and Epling stated: “More or less.” R. 23Bhe following exchange then occurred:
Q. Well, back then in '82, this pain that you were experiencing
all the time, if we placed thgtain on a scale of one being
very little pain, ten being the most amount of pain you could
experience, you would have to go to the emergency room,
where was your back pain back then?
A. Probably seven to nine.
R. 233-34. The ALJ then inquired whether Epling haentioned his pain to Dr. Faris, and Epling
responded that he had told Baris about the pain. R. 23%.Ms. Dunmore inquired about what
sort of treatment Dr. Faris provided, and Eplmegponded that Dr. Faris mainly just prescribed
pain pills. R. 234.

Epling testified that walking aggravates phan, and that back in 1982 he could only walk

three to four hundred feet. R. 23&pling stated that the pain svan the lower bek, but the pain

2 Again, the ALJ does not address Dr. Faris or his treatment of Epling in his decision. R. 212-20.
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“runs up” to his shoulder bladed®. 236. Epling stated that his rigkeg “goes out all the time.”

R. 236. When asked to explain atthe meant, Epling stated: “I just go down. It don’t give me no
warning, you know. People look at you like you'reirtk when you’re in the shopping center just

laying there on the floor.” R. 236. The ALJ askgaling if he was sure it was the right leg that

he had problems with and Epling stated that leHzal trouble with both legs. R. 236. The ALJ

asked which leg was giving him problems November and December of 1987 and Epling

testified that it was higght leg. R. 236-37.

Epling then testified concerning his dailytigities which included watching television and
walking in the house. R. 237-38. Ms. Dunmore asked Epling how long he could sit at one time
back in 1987, and Epling testified that he couldyb®asit for an hour or ffaan hour. R. 238.
Epling then stated: “Yoknow, | don’t - - | don’t remmber. It's been smhg.” R. 238. After an
hour of sitting, Epling testified thdtis back would begin botheg him. R. 238. Epling stated
that he could only stand in one place for tetmtenty minutes because his legs would go numb.
R. 238.

Epling testified that his only hobby is fisiyg and in 1987 he would go fishing about every
other Saturday night. R. 239-40. Epling stated higatvould fish for a couple of hours. R. 239.
Epling testified that he would bring a lawnashwith him when fishing, but the testimony does
not reveal how long would sit inelawn chair while fishing. R239. Epling also testified that he
would sit and watch television off and on forotwr three hours during the day. R. 240. Epling
testified that he would take dour or two hour nap usually everyyd@ help his back pain. R.
240. Epling stated that he hadplems sleeping at night due to his pain and he would have to

take medication. R. 241. Epling stated that987 he would help with some house chores, cook,
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and do a little shopping. R. 241-42. When dstdether he could vacuum the house, Epling
answered: “Most likely.” R. 242.Epling testified the furtheddistance he could drive before
having to stop and stretch was fiftyseventy-five miles. R. 242-43.

Epling testified the heaviest weight heutd lift with both hands in 1987 was about ten
pounds. R. 244. The ALJ asked whether aogtors had given i any kind of lifting
restrictions and Epling statedathDr. Faris restricted his lifig to six to ten pounds. R. 244. The
ALJ then asked Ms. Dunmore if she had anythmgvriting from Dr. Faris to confirm Epling’s
testimony, and Ms. Dunmore stated that she did it 244-45. The ALJ then stated that the
medical records showed that Epling was doingugé-and increasing his Wang in October of

1987, and the ALJ asked if Epling remembered domgsat-ups. R. 246. Epling testified that he

did not remember doing any sit-ups. R. 246. Regarding Dr. Griffin’s treatment, Epling testified

that he was given a lifting regttion of six to ten pounds. R. 247.

The ALJ then posed a hypothetical questiothi® VE regarding whether there were any
jobs within the regional andational economy that someoneattwEpling’s restriction could
perform. R. 249-53.

Q. Let's assume we have an individual who is let’'s say 44 years
of age. I'm going back to 1987. Who has completed the . . . eighth
grade, but I'm . . . going to goithh seventh grade to be on the
conservative side here. And let's assume the person has no ability to
read and write. . . . Let’s assunmat the person Isaa good ability to

use numbers as far as simple, basic math. . . . Let's assume the
individual can lift 20 pounds occasionally, 10 pounds frequently,
same for carrying, let's assumestperson could stand or walk six
hours in an eight-hour workday wittormal breaks, same for sitting,
and no postural limitations, let's see no other restrictions. Now,
with those restrictions, would theeibe any jobs in the regional or
national economy such a person could perform, first of all
considering past relevant work?
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R. 250-51. The VE testified thabmeone with those limitations could work as an assembler or
hand packer. R. 252. The ALJ then askedMsimore whether “there are any treating physician
restrictions in the file,” and she responded thateéhwere no restrictions the file. R. 252. The
ALJ then asked the VE to assume that Epintestimony was fully credible and given his
testimony, would there be any jobs in the natiarategional economy #t such a person could
perform. R. 252. The VE testifidhat there would be no such job&hen asked to elaborate, the
VE stated the following:

Well, the main thing that stood out mee would be the extent of the

back pain. When they asked to rhte pain on a scalof one to ten,

he rated his back pain ranging fra@aven to nine. Nine would be,

in my opinion, is severe. . . . Ald® indicated that he experiences,

basically pain in both legs and Bephasized the, the right leg. He

also said that his right leg wageak back in the time that we're

concerned with.

R. 253

The ALJ's Decision

On June 8, 2007, the ALJ issued a decidimet Epling was not disabled finding the
following:

1. The claimant last met the insured status requirements the Social Security Act on
December 31, 1987.

2. The claimant did not engage in subsingainful activity during the period from
his alleged onset date of Novembg&r 1987 through his date last insured of
December 31, 1987.

3. Through the date last insured, the claintzas the following severe combination of
impairments: spondylolisthesis, Major jession, and low average intellectual
functioning.

4, Through the date last insured, the mlant did not have an impairment or

combination of impairments that met omedically equaled one of the listed
impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1.
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10.

11.

After careful consideratn of the entire record, thendersigned finds that, through
the date last insured, the claimant had the residual functional capacity for light
work.

Through the date last insured, the claimant wallena perform past relevant
work.

The claimant was born on Septemi3&;, 1943, and was 44 years old, which is
defined as younger individual age 18-&0 CFR 404.1563), on the date last
insured.

The claimant has a limited education and is able to communicate in English.

Transferability ofjob skills is not material tadhe determination of disability
because applying the Medical-VocatioRalles as a framework supports a finding
that the claimant is “not disabled,” whethe not the claimantas transferable job
skills. (See 82-41 and 20 CFR Part 404, Subpart P, Appendix 2).

Through the dated (sic) last insurednsidering the claimaist age, education,

work experience, and residual functional @eify, there were jobs that existed in
significant numbers in thenational economy that ¢h claimant could have

performed.

The claimant was not unde disability as defined in ¢hSocial Securitct, at any
time from November 4, 1987, the alleged onset date, through December 31, 1987,
the date last insured.

R. 212-20. The decision of the ALJ is the fidacision of the Comrsioner, and on February
19, 2008, the case was reopened in the United Stastsct Court for theMiddle District of
Florida. Doc. No. 19. On March 23, 2008, Eplifigd a memorandum of law in support of his
position on appeal. Doc. No. 17. On May 2008, the Commissionerdd a memorandum in
support of his decision that Epling was midabled. Doc. No. 18. On October 9, 2008, the
Honorable Mary S. Scriven, DigttiCourt Judge, entered an order approving the parties’ consent
to the jurisdiction of the undersighénited States Magistrate Juddg@oc. No. 20. The appeal is

now ripe for determination.
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I. THE PARTIES’ POSITIONS

Epling assigns two errors to the ALJ. FiSpling claims that the ALJ erred in failing to
properly apply the Eleventh Cirdld pain standard. Doc. NA.7 at 4-14. Specifically, Epling
argues that ALJ erred by rejecting Epling’s credipitegarding the severity of his pain without
substantial evidence, and the ALJ erred by reggiabjective medical evidenad the severity of
Epling’s condition and the severity of the limitats caused by pain. Doc. No. 17 at 14 (citing
Geiger v. Apfel Case No. 6:99-cv-12-Orl-18D, 2000L 381920 (M.D. Fla. Feb. 9, 2000)).
Second, Epling claims the ALJ erred by failinggiwe any weight tahe Epling’s Workmen’s
Compensation finding of permanent digdy. Doc. No.17 at 16 (citingFalcon v. Heckler732
F.2d 827, 831 (11th Cir. 1984}). Epling requests that the ealse remanded to the Commissioner
to properly apply the pain standard andweigh the Workmen’s Compensation finding of
permanent disability. Doc. No. 17 at 16.

The Commissioner argues that substantiadence supports his decision to deny Epling
disability benefits. The Commissioner maingathat Epling’s testimony at the May 15, 2007,
hearing regarding his dailgctivities undermined his subjectivdegjations of pain. Doc. No. 18
at 7-8. Moreover, the Commissier argues that the objective neadievidence from Dr. Griffin
did not demonstrate that Epling’s conditiooutd reasonably be expected to produce the
incapacitating pain alleged. Doc. No. 18 at The Commissioner maintarthat Dr. Griffin’s
statements that Epling was disabled were inisterst with his own medical record and, thus,

properly not afforded controlling weightd. at 9. The Commissionersasts that the Workmen’s

%4 In his memorandum of law, Epling requests oral argument. In the Scheduling Order, theaBalithat it would
set oral argument if necessary. Doc. 6. After reviewing the record opeal and the parties’ briefs, the Court
finds oral argument is unnecessary to determine the matters herein.
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Compensation decision is non-binding becauged#cisions from state governmental agencies
regarding disability are notriing on the ALJ. Doc. No. 18 t10 (citing 20 C.F.R. § 404.1504).
However, the Commissioner acknowledges that Social Security Ruling (“SSR”) 06-039, requires
an ALJ to explain the consideration given tetate governmental agency’s determination. Doc.
No. 18 at 10. The Commissioner also acknowledgaisthe ALJ “did not mention the settlement
agreement in his decision.” Doc. No. 18 &t IThe Commissioner argudsat the ALJ did not
commit error because the settlement agreemerst matestate the impairment rating actually given

by the Worker's Compensation Board and, therefitve agreement providdégtle insight into the
Epling’s actual impairmentd.

[I. LEGAL STANDARDS

A. THE ALJ'S FIVE-STEP DISABILITY ANALYSIS

Under the authority of the SatiSecurity Act, the Sociabecurity Administration has
established a five-step sequehtwaluation process for deterrmg whether an individual is
disabled.See20 CFR 88 404.1520(a), 416.920(a). The stmpsfollowed in order. If it is
determined that the claimant is or is not disalaled step of the evaluation process, the evaluation
will not go on to the next step.

At step one, the ALJ must determine whetlige claimant is engaging in substantial
gainful activity. 20 CFR 88 404.1520(b), 416.920(Jubstantial gainful activity (“SGA”) is
defined as work activity that isoth substantial and gainful. “Substantial work activity” is work
activity that involves performyg significant physical or mentacttivities. 20 CFR 88 404.1572(a),
416.972(a). “Gainful work activity” is work that issually performed for pay or profit, whether or

not a profit is realized. 20 CFR 88 404.1572#®)6.972(b). Generally, i&in individual has
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earnings from employment or self-employment abaspecific level set out in the regulations, it
is presumed that he has demonstrated abiéty to engage in SGA. 20 CFR 88 404.1574,
404.1575, 416.974, 416.975. If an individuahat engaging in SGA, the analysis proceeds to the
second step.

At step two, the ALJ must determine whether the claimant has a medically determinable
impairment that is “severe” or a combirmati of impairments that is “severe.” 20 CFR 88
404.1520(c), 416.920(c). An impairment or combimatof impairments is “severe” within the
meaning of the regulations if it significantly lit® an individual’s ability to perform basic work
activities. An impairment or combination of p@irments is “not severe” when medical or other
evidence establish only a slight abnormality or a combination of slight abnormalities that would
have no more than a minimal effect on iadividual's ability to work. 20 CFR 88 404.1521,
416.921.

In determining whether a claimant’s physiald mental impairnmgs are sufficiently
severe, the ALJ must consider the combined etieell of the claimant’s impairments, and must
consider any medically severe combination of impairments throughout the disability determination
process. 42 U.S.C. 8§ 423(d)(2)(BThe ALJ must evaluate disability claimant as a whole
person, and not in the abstract as havingeisé hypothetical and isolated illnesseBavis v.
Shalalg 985 F.2d 528, 534 (11th Cir. 1993). Accogly, the ALJ must make it clear to the
reviewing court that the ALJ Baconsidered all alleged impairments, both individually and in
combination, and must make specific and wadikatated findings asto the effect of a
combination of impairments when determip whether an indidual is disabled.See Jamison v.

Bowen 814 F.2d 585, 588-89 (11th Cir. 198Davis 985 F.2d at 534. A remand is required
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where the record contains a diagnosis of aeme condition that thé\LJ failed to consider
properly. Vega v. Comm;r265 F.2d 1214, 1219 (11th Cir. 2001fthe claimant does not have a
severe medically determinable impairment or comtiom of impairments, he is not disabled. If
the claimant has a severe impairment or comhmnadf impairments, the analysis proceeds to the
third step.

At step three, it must be determined whetine claimant’s impairment or combination of
impairments meets or medically equals the critefian impairment ligd in 20 CFR Part 404,
Subpart P, Appendix 1 (the “Listi(s)’). 20 CFR §§ 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925, 416.926. If the claimamnhpairment or combination of impairments meets
or medically equals the criteria of a Liglirand meets the duratioequirement (20 CFR 88
404.1509, 416.909), the claimant is disabled. If it dwd#sthe analysis proceeds to the next step.

Before considering step fowf the sequential evaluation process, the ALJ must first
determine the claimant's RFC. 20 CFR 88 404.16P0{16.920(e). An indidual’'s RFC is his
ability to do physical and mentalork activities on a sustaineddis despite limitations secondary
to his established impairments. In making thngling, the ALJ must als@onsider all of the
claimant’'s impairments, including thoseathmay not be severe. 20 CFR 88 404.1520(e),
404.1545, 416.920(e), 416.945.

Next, the ALJ must determine step four, wiegtthe claimant has the RFC to perform the
requirements of his past releatawvork. 20 CFR 88 404.1520(f), 416.920@rayton v. Callahan
120 F.3d 1217, 1219 (11th Cir. 1997). The ALJ nsait@s determination by considering the
claimant’s ability to lift weight sit, stand, push, and pullSee20 C.F.R. 8§ 404.1545(b). The

claimant has the burden of provitige existence of a disability as defined by the Social Security
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Act. Carnes v. Sullivan936 F.2d 1215, 1218 (11th Cir. 1991} the claimant is unable to
establish an impairment that meets the Listirlgs, claimant must prove an inability to perform
the claimant’s past relevant worldones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999). The term
past relevant work means work performed (eithethasclaimant actually performed it or as it is
generally performed in the natidreconomy) within the last 15 yesaor 15 years prior to the date
that disability must be estaldlisd. In addition, ta work must have lasted long enough for the
claimant to learn to do the job arthve been SGA. 20 CFR 88 404.1560(b), 404.1565,
416.960(b), 416.965. If the claimant has the RFC to do his past relevant work, the claimant is no
disabled. If the claimant is unablo do any past relevant workethnalysis proceks to the fifth
and final step.

At the last step of the sequential evaluation process (20 CFR 88 404.1520(g), 416.920(g))
the ALJ must determine whether the claimarabte to do any other workonsidering his RFC,
age, education and work experience. In determining the physical exertional requirements of worl
available in the national economybpare classified as sedentary, light, medium, heavy, and very
heavy. 20 C.F.R. § 404.1567. If thaiohant is able to dother work, he is rtadisabled. If the
claimant is not able to do other work and imgpairment meets the duration requirement, he is
disabled. Although the claimantmggally continues to have thmirden of proving disability at
this step, a limited burden of going forward withe evidence shifts to the Social Security
Administration. In order to support a finding that iadividual is not disaleld at this step, the
Social Security Administration is responsible pyoviding evidence that demonstrates that other

work exists in significant nubers in the national economy that the claimant can do, given the
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RFC, age, education and work expace. 20 CFR 88 404.1512(g), 404.1560(c), 416.912(g),
416.960(c).

B. THE STANDARD OF REVIEW

The Commissioner’s findings of fact are clusive if supported bgubstantial evidence.
42 U.S.C. § 405(g). Substantial evidence is more than a scintilla — i.e., the evidence must d
more than merely create a suspicion of the extgteof a fact, and must include such relevant
evidence as a reasonable person would accept as adequate to support the corbostomn.
Chater, 67 F.3d 1553, 1560 (11th Cir. 1995jtihg Walden v. Schweike72 F.2d 835, 838 (11th
Cir. 1982) andRichardson v. Peralegt02 U.S. 389, 401 (1971)accord Edwards v. Sullivan
937 F.2d 580, 584 n.3 (11th Cir. 1991).

Where the Commissioner’s dein is supported by substant@alidence, the district court
will affirm, even if the reviewer would have reachedontrary result as finder of fact, and even if
the reviewer finds that the evidence prepoatis against the Conigsioner’s decisionEdwards
v. Sullivan 937 F.2d at 584 n.Barnes v. Sullivan932 F.2d 1356, 1358 (11th Cir. 1991). The
district court must view the evidence as a whtaking into account evidence favorable as well as
unfavorable to the decisionfFoote 67 F.3d at 156C0accord Lowery v. Sullivan979 F.2d 835,
837 (11th Cir. 1992) (court must scrutinize the entécord to determine reasonableness of factual
findings); Parker v. Bowen793 F.2d 1177 (11th Cir. 1986) (coatso must consider evidence
detracting from evidence on veh Commissioner relied).

Congress has empowered thstict court to reverse thaecision of the Commissioner
without remanding the cause. 42 U.S.C. § 405(g}é®ee Four). The distt court will reverse a

Commissioner’s decision on plenasview if the decision appliesaorrect law, oiif the decision
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fails to provide the district court with sufficiemeasoning to determine that the Commissioner
properly applied the lawKeeton v. Dep’t of Health & Human Ser2l F.3d 1064, 1066 (11th
Cir. 1994); accord Cornelius v. Sullivan936 F.2d 1143, 1145 (11th Cir. 199Martin v.
Sullivan 894 F.2d 1520, 1529 (11th Cir. 1990). Tkisurt may reverse the decision of the
Commissioner and order an awanf disability benefits wére the Commissioner has already
considered the essential evidermed it is clear that the pwlative effect of the evidence
establishes disabilityithout any doubt. Davis v. Shalala985 F.2d 528, 534 (11th Cir. 1993);
accord Bowen v. Heckler748 F.2d 629, 631, 636-37 (11th Cir. 1984). A claimant may be
entitled to an immediate award of benefits where the claimant has suffered an injMataen v.
Schweiker672 F.2d 835, 840 (11th Cir. 1982), or whtve ALJ has erredna the record lacks
substantial evidence supportingeticonclusion of no disabilitySpencer v. Heckler765 F.2d
1090, 1094 (11th Cir. 1985).

The district court may remand a case ® @ommissioner for a rehearing under sentences
four or six of 42 U.S.C. § 40§); or under both sentencedackson v. Chater99 F.3d 1086,
1089-92, 1095, 1098 (11th Cir. 1996). To remand urséatence four, the district court must
either find that the Commissioner’s decision is spported by substantial evidence, or that the
Commissioner incorrectly applied the law relevant to the disability clalackson 99 F.3d at
1090 - 91 (remand appropriate where ALJ failed teett a full and fair record of claimant’s
RFC); accord Brenem v. Harris621 F.2d 688, 690 (5th Cir. 1980) (remand appropriate where
record was insufficient to affirm, but also wassufficient for district court to find claimant

disabled).
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Where the district court cannot discerre thasis for the Commissioner’s decision, a
sentence-four remand may be agprate to allow the Commissioner to explain the basis for his
decision. Falcon v. Heckler732 F.2d 872, 829 - 30 (11th Cir. 1984%mand was appropriate to
allow ALJ to explain his basis for determiniigat claimant’s depregn did not significantly
affect her ability to workf> In contrast, sentence six42 U.S.C. § 405(g) provides:

The court . . . may at any time order dddhial evidence to be taken before the

Commissioner of Social Security, bohly upon a showing that there is new

evidence which is material and that thergasd cause for the failure to incorporate

such evidence into the racoin a prior proceeding.

42 U.S.C. 8§ 405(g). To remand under sentence sx¢ldimant must establish: 1) that there is
new, non-cumulative evidence; 2patithe evidence is material —relevant and probative so that
there is a reasonable possibilitytht would change the administragivesult; and 3) there is good
cause for failure to submit the eeitce at the administrative levebhee Jacksqrd9 F.3d at 1090-
92; Cannon v. Bowend58 F.2d 1541, 1546 (11th Cir. 198&mith v. Bowen792 F.2d 1547,
1550 (11th Cir. 1986)Caulder v. Bowen791 F.2d 872, 877 (11th Cir. 198&eeton v. Dept. of
Health & Human Sery.21 F.3d 1064, 1068 (11th Cir. 19947 sentence-six remand may be

warranted even in the absence of an error byCtiramissioner if new, material evidence becomes

available to the claimantiackson99 F.3d at 109%8°

% 0On remand under sentence four, the ALJ should revievedse on a complete record, including any new material
evidence. Diorio v. Heckler 721 F.2d 726, 729 (11th Cir. 1983) (on remand ALJ required to consider psychiatric
report tendered to Appeals Councilieeves v. Heckle734 F.2d 519, 522 n.1 (11th Cir. 1984) (on remand ALJ
required to consider the need for orthopedic evaluationfer Afsentence-four remand, thistrict court enters a final

and appealable judgment immedigtelnd then loses jurisdictiodackson 99 F.3d at 1089, 1095.

% With a sentence-six remand, the parties must return to the district court after remand to file modified findings of
fact. Id. The district court retains jurisdiction pending remand, and does not enter a final judgment until after the
completion of remand proceedingsl.
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V. WHETHER THE ALJ ERRED APPL YING THE PAIN STANDARD

Epling argues that substantial evidence,uditig the opinions and records of his treating
physicians, supports his testimony netjag the level of pain he wsaexperiencing on the date he
was last insured. Doc. No. 18 at 4. The rmoadevidence of record described in the ALJ's

decision is as follows:

The claimant was seen by [Dr. @in] in April 1984. At that time,

he indicated that he had two separate injuries to his back. He had
injured his back in March 1980 while pulling a drag line. In March
1982, he injured his back when he slipped and fell. On physical
examination, he had a mild-palpable step off with tenderness at the
lumbosacral junction. Hwas able to forward flex. Examination of
the lower extremities revealed khee jerks bilaterally with trace
ankle jerk. The clinical impressi was spondyloltbesis L5-S1,
Grade 1. Dr. Griffin opined thdahe claimant was disabled from
employment. The claimant wagcommended to have surgery,
which he refused. When hewsdhe claimant in May 1984, Dr.
Griffin indicated that he had reasth a plateau of maximum medical
improvement. He noted that theichant should begin some type of
vocational training in hopes of @bhing a light job. During follow
upon appointments, Dr. Griffin cemmended that the claimant
increase his ambulation. He wasommended to begin an exercise
program. By a follow-up examination in February 1986, Dr. Griffin
encouraged the claimant to conte [his] home exercise program
and increase ambulation. He noted that the claimant did not make
any severe efforts at self-rehabilitation.

R. 214-215. Notably absent from the ALJ’s dgstasn of Epling’s condition and treatment with
Dr. Griffin are: Epling’s continuousomplaints regarding severe pain; radiating pain into his right
leg; frequent falling; numbness in this right leg; repeated attempts at physical therapy with no
relief of pain and/or exacerbation of the samamed repeated attempts at walking. R. 171-173, 175-
76, 181-83, 185-86, 188. The ALJ then didw Dr. Griffin’s deposition.

During a deposition in March 1994, D&riffin indicated that when

he first examined the claimam April 1984, he had significant
restriction of motion in his lower backde noted that the claimant’s
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allegations of functional limitation were far greater than would
normally be expected with his diagnosisHe opined that the
claimant could lift 10 pounds armmbuld possibly do sedentary work.
Dr. Griffin also noted that the claiant was not using a cane despite
a definite limp.

R. 215 (emphasis added). The ALJ alddrassed Dr. Griffin’s June 23, 1995 letter.

R. 216.

Dr. Griffin indicated that the claiant had been under his care since
April 1984. He noted that the ahaant had originally injured his
back in 1980. He stated thde was diagnosed with severe
spondylolisthesis, L5-S1 with degeniva disc disease, L3-4, L4-5,
and arthritis of the sacroiliac jointdde opined that the claimant was
medically disabled from gainfuemployment and his prognosis
remained guarded.

The ALJ described Epling’s evaluation by Dr. Edenfield as follows:

The claimant underwent a psychiatgvaluation . . . in June 1994,
On mental status examination,etltlaimant’s mood was latently
depressed and was masked by ibiltty, agitation, explosiveness
and bravado. His affected (sic) ranged from anger to one short
episode of weeping. He was extremely embittered toward his
doctors. The claimant exhibited agsit limp favoring his right side
and appeared to ambulate with canti He appeare be in a good
deal of discomfort, periodically winced on rotation movements,
periodically and spontaneously weal from the sitting position and
demonstrated difficulty in moving between the standing and sitting
positions. His attention and concentration were poor and hi
immediate and short term memowere impaired. His thought
processes were slowed. His nargrasp was poor and his insight
was impaired. He was convicted ttee idea that he was disabled
and was equally convicted to tleea that the recommended back
surgery would leave him in a muegborse condition than that which
he found himself at the time. The claimant admitted to suicidal
ideation. The claimant was adnstéred the WAIS-R. He obtained

a verbally IQ of 84; a performand® of 85; and a full scale IQ of
84, placing him in the “low averagerange of intellectual abilities.
The claimant was diagnosed wilajor Depression with marked
anxiety and a tendency to reatize emotions into physical
symptoms; Psychological factors affecting physical illness;
Development Disorder, NOS, with \se deficits in reading and
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spelling a marked deficit in arithmetic, Personality Disorder, NOS,
with borderline, dependent, passive aggressive, and Schizoid
tendencies; and Substance Abugpain medication) Disorder,
Suspected. Dr. Edenfield asses#wgzl claimant’'s functional ability

to perform simple, repetitive tasks as moderately limited and his
ability to perform complex or variethsks as moderately severe to
severely limited. He opined thatetlclaimant’s impairment existed
within two years of th loss of his wage eamstatus . . . from 1982

to 1984.

R. 215. Notably absent from the ALJ's descéaptof Epling’s evaluatn is Dr. Edenfield’s
ultimate opinion that Epling has been sufferfrgm “chronic pain syndrome” since 1982 which
when coupled with Epling’s severe depressdisorder, renders him taly disabled from a
psychological standpoint alone. R. 155-56.

The ALJ described Epling’s treatment by Dr. Brodrick as follows:

In March 1995, the claimant waseen by [Dr. Brodrick] with
complaints of back pain. He imgdited that his pain started March
25, 1982 while he was pulling a cable. On physical examination, he
was tender in the low back area and tender on the right sciatic nerve
to some degree. The dlal impression was Grade |
spondylolisthesis, L5-S1. Dr. Bdrick recommended conservative
treatment and did not reconemd surgical intervention.

R. 215-16.

Before proceeding to step four of the sequential process described above, the ALJ
determined that Epling had the RFC to perform ligbtk. R. 216. Part of that process required
the ALJ to make a credibility determination regarding Epling’s subjective complaints of pain. The
ALJ made the following credibility determination:

After considering the evidence ofcerd, the undersigned finds that
the claimant’s medically determinable impairmerisld have been
reasonably expected to produce #ikeged symptoms, but that the

claimant’'s statements concerning the intensity, persistence and
limiting effects of these symptas are not entirely credible
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R. 217 (emphasis added). The ALJ offered tbllowing explanation for making the above
finding:

The undersigned finds the claimantallegations regarding his
symptoms and limitations not credible to the extent he claims he is
precluded from all work activityThe objective medical evidence in
the record fails to establish amderlying medical condition that
could reasonably be expectdd produce incapacitating pain
Despite the claimant’s allegations of incapacitating pain, the
evidence shows that he only received conservative treatment during
the relevant time period. He refused surgery immediately following
his injury. When he saw the claimant in May 1984, Dr. Griffin
indicated that he had reached plateau of maximum medical
improvement. He noted that theichant should begin some type of
vocational training in hopes of @bhing a light job. During follow-

up appointments, Dr. Griffin ecommended that the claimant
increase his ambulation. He wasommended to begin an exercise
program. By a follow-up examination in February 1986, Dr. Griffin
again encouraged the claimant ¢ontinue [his] home exercise
program and increase ambulation. h®ed that the claimant did
not make any severe efforts i@habilitation. Tle claimant was
advised on numerous occasionshiegin an exercise program to
improve his physical condition, but failed to do d6.the claimant

had exercised as prescribed, (g¢c) condition may have improved
Despite the claimant’'s depressidhe evidence shows that he did
not received treatment for angralition. He was evaluated twice
by Dr. Edenfield related to his apioon for disability benefits. He

did not otherwise seek mentakdith intervention. Despite the
claimant’s allegations of inabilitto read or write and his diagnosis
of low average intelligence, theidence shows that he has worked
performing jobs at the skilledevel. This shows a level of
adaptability for fairly complexgb tasks despite his limited reading
and arithmetic ability. Although the undersignegcognizes that he
claimant has some degree of limitation, the objective and other
evidence simply does not establish that the limitations are as
disabling as the claimant alleges.

The claimant’s credibility is funter diminished byhis inconsistent
statements regarding his activtieof daily living that include
cooking, light household choresyisiting with friends and
recreational fishing. Such level of activity is not consistent with a
complete inability to work.
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The undersigned considered the neatliopinions of record. On
several occasions, Dr. Griffinndicated that the claimant was
disabled due to his back problemshis assessment is inconsistent
with his treatment records of tlslimant. Following his injury, he
encouraged the claimant to begircatonal rehabilitation so that he
could obtain a light job. Additionally, on several occasions, he
encouraged the claimant to begih@ne exercise plan and increase
ambulation. Dr. Griffinalso noted that the ailmant did not make
any severe efforts at self ha&bilitation.  Further during his
deposition in 1994, Dr. Griffin indicat that the claimant could do
at least sedentary work. The damsigned also considered the
treatment records of Dr. Brodkic He recommended that the
claimant have conservativeetitment and did not recommend
surgical intervention Little weight was given the assessment of Dr.
Edenfield as the claimant didot seek regular mental heath
treatment and only saw him for an evaluation

The state agency medical consultamhcluded that the claimant had
the [RFC] to do light work.This opinion is given significant weight
as it is supported by thabjective medical evidence

R. 218 (emphasis added).

In the Eleventh Circuit, subjective complaimispain are governelly a three-part “pain
standard” that applies when a claimant atttsmi establish disability through subjective
symptoms. By this standard, there must(ig:evidence of an underlying medical condition and
either (2) objective medical evidence that canfirthe severity of the alleged symptom arising
from the condition or (3) evidence that theamijvely determined medica&londition is of such
severity that it can be reasonably expedtedive rise to the alleged paifdolt v. Sullivan 921
F.2d 1221, 1223 (11th Cir. 1991) (citingandry v. Heckler 782 F.2d 1551, 1553 (11th Cir.

1986))?" “20 C.F.R. § 404.1529 provides that oncehs@an impairment is established, all

27 «“Medical history and objective medicavidence such as evidenaemuscle atrophy, reduced joint motion, muscle
spasm, sensory and motor disruption, are usually reliable indicators from which to draw reasonable conclusion abot
the intensity and persistence of pain and the effect such pain may have on the individual's work capacity.” Social
Security Ruling 88-13.
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evidence about the intensity, persistence, amtttionally limiting effects of pain or other
symptoms must be considered in addition tontieelical signs and laboratory findings in deciding
the issue of disability.Foote 67 F.3d at 1561; 20 C.F.R. § 404.1529Thus once the pain
standard is satisfied, the igsshecomes one of credibility.

A claimant’'s subjective testimony supportéy medical evidence that satisfies the
standard is itself sufficient teupport a finding of disabilityFoote 67 F.3d at 1561. “If the ALJ
decides not to credit a claimant’s testimony alsetiopain, he must articu@explicit and adequate
reasons for doing so.1d. at 1561-62. A reviewing court will not disturb a clearly articulated

credibility finding with substantial supporting evidence in the recddd at 1562 (emphasis

added). The failure of the ALJ to articuldtee reasons for discredigy subjective testimony
requires, as a matter of law, that the testimony be accepted asdru€he lack of a sufficiently
explicit credibility finding may gie grounds for a remand if theedibility is citical to the
outcome of the caseld. If proof of disability is basedn subjective evidence and a credibility

determination is, therefore, criicto the decision, “the ALJ musither explicitly discredit such

28 gSocial Security Riing 96-7p provides“2. When the existence of a medically determinable physical or mental
impairment(s) that could reasonably be expected to produce the symptoms has been estialishtzhsity,
persistence, and functionally limiting effects of the symptomst be evaluated to determine the extent to which the
symptoms affect the individual's ability to do basic work activities. This requires the adjudicator to make a finding
about the credibility of the individual's statemesit®ut the symptom(s) and its functional effects.

3. Because symptoms, such as pain, sometimes sugggstter severity of impairment than can be shown by
objective medical evidence alone, the dijator must carefully consider thedividual's statements about symptoms

with the rest of the relevant evidence in the case record in reaching a conclusion about the credibility of the
individual's statements if a disability determination or decision that is fully favorable to the individual caunmeadéd

solely on the basis of {@rtive medical evidence.

4. In determining the credibility of the individual's statements, the adjudicator must consider the entire case record
including the objective medical evidendie individual's own statements about symptoms, statements and other
information provided by treating or examining physicians or psychologists and other persons about thrasgampbt

how they affect the individual, and any other relevant exie@m the case record. An indivial's statements about the
intensity and persistence of pain or other symptoms or about the effect the symptoms have on his or her ability t
work may not be disregarded solely because theyatr substantiated by objective medical evidenick.lemphasis

added).
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testimony or the implication must be so claarto amount to a specific credibility findindg:zbote
67 F.3d at 1562quoting Tieniber v. Heckler720 F.2d 1251, 1255 (11th Cir. 1983) (although no
explicit finding as to credibility is required, @himplication must be obvious to the reviewing
court)). Thus, where credibility is a determntiaa factor, the ALJ must explicitly discredit the
testimony or the implication must be so cleateaamount to a specificredibility finding. Foote
67 F.3d at 1561; 20 C.F.R. § 404.1529.

In the present case, the ALJ made a speftifiing that Epling’s “medically determinable

impairmentcould have been reasonably expgelcto produce the alleged symptoms.” R. 217

(emphasis addedj. This finding, on its face, meets prongeand three of the pain standard and
thus, the pain standard has been satisfiSdeGeiger v. Apfel Case No. 6:99-cv-12-Orl-18D,
2000 WL 381920 (M.D. Fla. Feb. 9, 2000) (holdingttn ALJ’s finding tht a claimant has a
medically determinable conditidhat can produce the symptomsdikeges meets prongs one and
three of the pain standard).

Turning to the ALJ’s credibility determinat, in order for the ALJ to make the finding
that Epling’s symptoms were not credible hel It several things. First, the ALJ discounted,
gave little or no weight to, or failed to ntem entirely the opinios of every treating and
examining physician that offered an opiniontbe issue of whether Epling’s symptoms caused
him to be disabled® Dr. Gaffney, who treated Epling for least five yearsopined that Epling
was “totally unable to be gdinly employed,” and had a “verghronic, slowly deteriorating

condition that will not get well with passing time.R. 128. As state@bove, Dr. Gaffney’s

2 The ALJ’s decision also contradicts his own specific findings because two sentences after making firedatpve
the ALJ states: “The objective utieal evidence in the recofdils to establish an underlying medical condition that
could reasonably be expected to produce incapacitating gRir218 (emphasis added)..

%0 Seesupra n. 19.
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treatment and opinions are not addressed irAthks decision. Dr. Griffin, who treated Epling

for at least eleven yearalso opined that Eplg was totally disabledR. 208. However, the ALJ
discounted Dr. Griffin’s opiion because it was inconsistenthwhis own treatmenrecords. R.

218. Dr. Edenfield, who examined Epling at least six times and performed two psychiatric
evaluations on him, opined th&pling was totally disabled du® chronic pain syndrome and
severe depression, both of whibh Edenfield stated had etésl since 1982. R. 150-59, 193-204.
The ALJ gave little weight to Dr. Edenfield&ssessment simply because Epling had not sought
regular mental health treatment and only sawHdenfield for an evaluation. R. 218. By contrast,
the ALJ afforded significant weight to a non-examining state agency consultant who provided an
RFC based on a medical records review. R. Zli&refore, in order ténd Epling’s statements
regarding the severity of higain not credible, the ALJ disanted all the medical opinions
consistent with Epling’s stated symptoms aaftbrded significant weight to the one opinion
inconsistent with Epling’s stated symptomgjich was from the only medical professional who
had not examined Epling.

The reasons provided by the ALJ for desliting Epling’s teBmony regarding the
intensity, persistence and limiting effects ok symptoms are not supported by substantial
evidence in the record. Firdhe ALJ appears to discredit lEg’s testimony, in part, because
Epling was only treated consetivaly and never underwent surgery. R. 218. While there is
record evidence that surgery was repeatedly offered to Hplingghout the 1980’s, the medical
record clearly shows that Epg’s treating physicians, Drs. fi® and Griffin, both repeatedly
expressed significant doubts as to whether sungenyd provide Epling anyelief from pain. R.

123, 125, 183-84. Moreover, as noted by the AlJ,Brodrick did not recommend surgery for
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Epling. R. 206-07. Thus, to the extent the Alelermined that Epling’s testimony regarding his
symptoms was not credible because he hadelsmted to undergo surgery, that finding is not
supported by substantial evidence.

Second, the ALJ finds Epling’s testimony regagdhis symptoms not credible because
Epling was only treated conservatively with pilegs therapy and home exercise programs, but
Epling “did not make any sevesdforts at self rehabilitation.”"R. 218. The record does contain
some evidence that Epling was poorly motivatetimmés and was not always totally compliant
with home exercise programs. R. 161, 172. wekler, the record édence, including the
treatment notes of Drs. Faris and Gnffiand the deposition testimony of Dr. Griffin,
overwhelmingly show that Epling continually wiepidurals, physical therapy and ambulating at
home, but the conservative treatmenovided him with little or no relief from the pain and/or
exacerbated the pain, and he frequently fellrafteking only short distances. R. 123-24, 126-27,
170, 172-173, 175-81, 183, 185-87. When weighed agamsbthlity of the ecord evidence, the
evidence of Epling’s poor motivation and occasldaak of effort orcompliance with physical
therapy and/or home exercise programs is not suence that a reasonable person would accept
as adequate to support the conclusion thalingp“did not make any severe effort at
rehabilitation.” R. 218see Foote67 F.3d at 1560 (Substantial evidens more thaa scintilla, it
must include such relevant evidence as a redderperson would accept as adequate to support
the conclusion.). Thus, the ALJ lacked substantial evidence to conbladEpling’s testimony
was not credible because he “did not make anyerseeffort at rehabtiation.” R. 218.
Furthermore, the ALJ’s statement in support ofdnedibility determination that “[i]f the claimant

had exercised as prescribed, her (sic) conditiay have improved,” is equally unsupported by
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substantial evidence. Every treating and erarg physician that addressed the issue of
disability,** ultimately opined that Epling’s condition was unlikely to improve. R. 123-125, 128,
130, 156, 2087
Third, in the section of the Al's decision finding Epling’sestimony not credible, the ALJ

found that despite Epling’s depression he hadsnaght regular treatmentrfthat symptom. R.
218. The ALJ notes that Epling was evaluated byHdenfield, but affordsttle weight to Dr.
Edenfield’'s assessment because Epling had not sought regular mental health treatment and or
came to Dr. Edenfield for an evaluatiold. The ALJ offers not fuhter explanation for affording
little weight to the opinions of Dr. Edenfield.The ALJ’s decision to afford little weight to Dr.
Edenfield’s evaluation is not suppaitby substantial eviden@nd is contrary tgsubstantive law.
Absent good cause, the opinions of treating @n@ring physicians must be accorded substantial
or considerable weightLamb v. Bowen847 F.2d 698, 703 (11th Cit988). Moreover, an RFC
from a non-examining physician that contradicts dpinions of a treatingr examining physician
does not establish the good cause required to adessdthan considerable weight to such
opinions. See Spencer v. Heckléi65 F.2d 1090 (11th Cir. 198%)phns v. Bower821 F.2d 551
(11th Cir. 1987).

Good cause exists when thel)(treating physician's opinion was

not bolstered by the evidence;) (Bvidence suppted a contrary

finding; or (3) treahg physician's opinionwas conclusory or

inconsistent with the doctor's own medical records.”

Johnson v. Barnhartl38 Fed.Appx. 266, 270 (11€ir. 2005) (quotingPhillips v. Barnhart 357

F.3d 1232, 1240-41 (11th Cir. 2004)). There areotter psychological eminations in the

31 Seesupra n. 19.
32 Indeed, Dr. Griffin terminated physical therapy for Epling due to lack of benefit and motivation. R. 172.
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record. Dr. Edenfield’s assessment of chrguao syndrome and severe depression is supported
in the treatment notes of Drs. Faris andffiri and the opinion of Dr. Gaffney. R. 123-27, 128-

30, 160-64. Furthermore, Dr. Edenfield’s opiniavere based on personal evaluation as well as
numerous standardized perslityaand intdligence tests. R 150-59,93-204. Dr. Edenfield’s
opinions are not conclusory amconsistent with his own ndécal records. R 150-59, 193-204.
Based on the forgoing, the ALJ should have affordealsiderable weight tthe opinions of Dr.
Edenfield, and his failure to do so was error. Epling’s subjective complaints of pain, including the
lack of any significant relief from conservativtreatment and an inability walk beyond the
mailbox, are consistent with DiEdenfield’s assessent. The ALJ's finding that Epling’s
subjective complaints of pain were not dldel is not supported substantial evidence.

Fourth, in the section finding Epling’s testimy not credible, the ALJ concludes by noting
that the non-examining, state agency consuftaund Epling had the RFC to perform light work
and that opinion is given significant weighécause it is supported by the objective medical
evidence. R. 218. “[R]eports of physiciansondo not examine the claimant, taken alone, do not
constitute substantial evidence on whiclbése an administrative decisiorSpencer765 F.2d at
1094. While Epling’s testimony and subjective comgkaof pain are clearlgontradicted by the
non-examining physician’'s RFC, that alone is @bugh to find his testimony not credible. The
ALJ’s statement that the RFC is supported bydbgective medical evidence is also not accurate
because every treating and examgnphysician who ultimately offedean opinion as to the issue

off disability opined that Epling was totally disabf&d.

¥ Seesupra n. 19.
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Based on the foregoing, the ALJ’s finding thatiig's statements regarding the severity
of his pain were not credible wastrsupported by substantial evidence.

V. WHETHER THE ALJ ERRED BY FAIL ING TO ADDRESS STATE CLAIM

Epling argues that it was also error for tie] to fail to considethe state governmental
agency finding of disability. Doc. No. 17 at 15-16 (citi”Rglcon v. Heckler732 F.2d 827 (11th
Cir. 1984). The Commissioner acknowledges thatALJ did not mention Epling’s Workmen'’s
Compensation settlement and the finding thereinotd! disability. Da@. No. 18 at 10-11. In
Falcon the Eleventh Circuit held that an ALJ is reqdito give “great weght” to the disability
findings of a state agency and failure to do so is efffatcon, 732 F.2d at 831. The Court agrees
with the Commissioner that the approval by the iBBbDepartment of Labor and Employment of
a mediated settlement agreement stating that Eingtally disabled is different than a direct
finding of that agency. Howevethe ALJ's complete failure to address or mention it is clear
error®*

VI. REMAND

The Court notes that Epling $iaot requested remand for an award of benefits. Doc. No.
17. However, where the evidence establishes withouytdoubt that the @imant was disabled, a
remand for an award of befits is appropriateéSee Bowen v. Heckler48 F.2d 629, 631, 636-37
(11th Cir. 1984). With that in mind, the Court tssutinized the record, veewed the evidence as
a whole, including the opinions of every tiieg, examining, and non-examining physician, and
concludes that the ALJ made errors of lamd @he final decision of the Commissioner is not

supported by substantial evidencdzurthermore, by finding thathe ALJ lacked substantial

3 Seesupra n. 22.

53



evidence to find Epling’s subjective complaint’s ofrpaot credible, the Cotialso concludes that
Epling’s testimony is consistent with the recoodsis treating and evaluating physicians. Given
the testimony of the VE that Epling’s testimony was credible there would be no jobs he could
perform, coupled with the long hisy of this case, the Court findsat the evidence conclusively
establishes that Epling was disabled at the timnteehlleged onset daaed prior to December 31,
1987. R. 252. Although not requested by Epling, @ourt ultimately concludes that this case
should be remanded to the Commissioner ontyafaalculation of an award of benefitSee
Geiger v. ApfelCase No. 6:99-cv-12-0rl-18D, 2000 V281920 (M.D. Fla. Feb. 9, 2000).

The Court is aware that it is not permitteddecide the facts anew, reweigh the evidence,
or substitute its judgment fdinat of the CommissionerSee42 U.S.C. § 405(g). “Yet within this
narrowly circumscribed role, we do not ‘act as automatonSgéncer765 F.2d at 1093 (internal
citations omitted). Given the long history oktlease, the prior remandesgypfically for proper
consideration of Dr. Edenfieldsvaluation which as set forth above has not been done, the present
ALJ’s legal errors and lack o$ubstantial evidencéo support a findinghat Epling’s pain
testimony was not credible, as well as the fact thatmedical record is unlikely to change, and
the testimony of the VE, a remand for a new ity determination would be inequitable and
unjust to Epling. Walden v. Schweike672 F.2d 835, 840 (11th Cir. 1982) (remanding for an
award of benefits where the claimant suffered an injustice).

VII.  CONCLUSION

Based on the forgoing, it is here®RDERED that the case IiREVERSED and
REMANDED to the Commissioner under sentence foug dD5(g) for a calculation for an award

of benefits.
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DONE and ORDERED at Orlando, Florida on March 11, 2009.

o s
s % //g
Sy # g’/,
GREGORY J.XELLY
UNITED STATES MAGISTRATE JUDGE

The Court Requests that the Clerk
Mail or Deliver Copies of this Order to:

N. Albert Bacharach, Jr.

N. Albert Bacharach, Jr., PA
115 Northeast 6th Avenue
Gainesville, Florida 32601

Mary Ann Sloan, Regional Chief Counsel

Dennis R. Williams, Deputy Regional Chief Counsel
Brian C. Huberty, Assistant Regional Counsel
Office of the General Counsel, Region IV

Social Security Administration

61 Forsyth Street, S.W., Suite 20T45

Atlanta, Georgia 30303-8920

The Honorable Stephen C. Calvarese
Administrative Law Judge

Office of Disability Adjudication and Review
Desoto Building #400

8880 Freedom Crossing

Jacksonville, FL 32256-1224
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