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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

JOSEPH JAMES GALINO,
Plaintiff,
-Vs- Case No. 6:08-cv-182-Orl-GJK
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

MEMORANDUM OF DECISION
Plaintiff Joseph James Galino (“Galino”) a#s to the district court from a final
decision of the Commissioner of Social Setyufthe “Commissioner’denying his application
for disability insurance benefits and suppégrtal security income payments (“SSI"geeDoc.
No. 1. For the reasons set forth below, itoiglered that the Commissioner’'s decision is
AFFIRMED .

l. BACKGROUND

Galino was born on August 24, 1962, and his eilut@oncluded in the tenth grade. R.
68, 616. Galino’s past employment experienaduitbes working as an armed security guard,
doing lamination work for a boanhanufacturer, working in aecycling plant, working as a
painter. R. 137-49, 616-18. Galitast worked for brief periodsa 2003 and 2004 as a security
guard. R. 616-17.Galino alleges an onset of disability as of May 15, 2001. R. 68. On April 25,

2002, Galino filed a prior applicatiatisability benefits and SSIR. 73. The prior application

Y In her August 24, 2007, decision, the Administrative Law Judge found that Galino had not engaged in any
substantial gainful activity since the alleged onset date. R. 17.
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was denied initially and no appeal or requiEst reconsideration was filed. R. 15, 60. On
January 26, 2005, Galino filed theepent application fodisability benefitsand SSI alleging
disability due to an enlarged aorta, high blooéspure, liver disease, pancreatitis, and memory
loss. R. 68, 126. Galino remained insureaulgh March 31, 2006. R. 133. Therefore, Galino
must establish a disability prior March 31, 2006.

On July 31, 2006, Galino’s application was denied initially and, on November 21, 2006,
the application was denied again upon rei@ration. R. 46-56.0n August 17, 2006, Galino
requested a hearing before an Administea Law Judge (“ALJ”) and, on July 18, 2007, a
hearing was held before the Honorable Philemina M. Jones. R. 53, 611-37.

At the hearing, Galino was represented by matborney Rick Gach. R. 611. Galino and
Vocational Expert (“VE”) Natalie Tessari testifiadl the hearing. R. 6137. Galino testified to
the following in pertinent part:

e He is impaired and unable to work dwe: vomiting; extreme drowsiness due to
medication side effects (Phenergan); immeais#ominal pain; diardwg; intense back and
neck pain; groin pain; dizziness; faintingregular and unconthable bowels; liver

disease; hernias; pancreatitis wathenal cyst; and H. pylori ulcers;

e Due to his impairments, he spent appnaxiely one year (2002-2003) lying on the
couch;

e Dr. Canada treated him for liver disease, pancreatitésHa pylori ulcers;
e He takes Nexium for stomach aliments;

e He is currently treating withis primary care physician Dr. Rasul, Dr. Baumann, and Dr.
Datta;



e He began treating with Dr. Rasul priorMarch 31, 2006, but he was unable to see Drs.
Baumann and Datta prior to March 31, 2006, because he did not have any insurance and
was unable to pay for treatment;

e He has not received any vocational rehabilitation;

e During the relevant time period (May 15, 2001 through March 31, 2006): he was able to
help with household chores and help witk thildren in 2002-20031e was able to take
care of his personal hygienic needs until 2004, but can no longer bathe without
assistance;

e During the relevant time periotte was unable to sit in affice chair because “[i]t felt
like [his insides] were just on fire,” and,ithhout screaming in pain, he could sit in an
office chair for five to ten minutes; he couitiand stand for a total of one hour a day; he
could occasionally lift twenty pounds; anddwuld frequently lift a gallon of milk;

e During the relevant time period: he had erte problems, including pain, with reaching
above shoulder level and would become paedyfor about four hours if attempted; he
had difficulty grasping objects, but coultb it; he has been unable to perform fine
manipulations since he was a teenagerh&e difficulty using his hands because they
burn, itch, and do not work right;

e During the relevant time periotie could walk a block andhalf until pain in his knees,
neck, and spine would prevent him from continuing;

e During the relevant time per, he experiencedifficulty with attention, concentration,
focusing, and remembering things; and

e He testified that since the relevant timeripg his condition has become “[h]orribly
worse,” and he currently spends twelve ghéeen days a month in bed or on the couch.

R. 611-632. The VE’s testimony will be discussed below.
On August, 2007, the ALJ issued an unfavorable opinion finding Galino not disabled. R.

15-25. In her decision, the ALJ made the following pertinent findings:



. Galino met the disability insured status requieats of the Social Security Act through
March 31, 2006;

. Galino has not engaged in substdrgenful activity since May 15, 2001,

. Galino has the following severe combinatioh impairments: a cognitive disorder; a
dysthymic disorder; anxiety; herniated nwdepulposus of the cervical spine (“HNP”)
and a lower back sprain/strain;

. Galino does not have an impairment oménation of impairments that meets or
medically equals one of the listed impairments;

. After careful consideration of the entire ret,othe undersigned finds that Galino has the
residual functional capacity (“RFC”) to performedium work, witlrestrictions. Galino

can lift or carry 50 pounds occasionally and 25 pounds frequently, stand or walk for
about 6 hours in and 8-hour workday, and sit for about 6 hours in an 8-hour workday,
with normal breaks. Galino has no limitati of pushing or pulling with his upper or
lower extremities. Galino has no postutianitations, except of only occasionally
squatting, climbing, kneeling, and crawlingsalino has no manipulative, visual,
communicative, or environmental limitatiorSalino can perform only simply, routine,
repetitive tasks;

. Galino is unable to perform any past relevant work;

. Galino was born on August 24, 1962, and was 38 years old [on the alleged disability
onset date], which is defined as a younger individual 18-49;

. Galino has a limited education andalde to communicate in English;

. Transferability of job skills is not material the determination of disability due to the
claimant’s age;

10.Considering the Galino’s age, educatiomork experience, and residual functional

capacity, there are jobs that exist in sigrafit numbers in the national economy that the
claimant can perform; and

11.Galino has not been under a “disability,” as defined in the Social Security Act, from May

15, 2001, through the date of this decision.



R. 17-25. In reaching her decision, the ALJ m#maefollowing findings regarding the opinions
of Drs. Baumann and Rasul:

In May 2007, a medical sourcstatement completed by Dr.
Baumann indicated that the claimasduld lift or carry only 10
pounds occasionally, and,sstand, or walk foonly 2 hours in an

8 hour workday, with alternatingtng and standing at will. In
July 2007, a medical source statement completed by Dr. Rasul also
indicated that the claimant could only lift or carry less than 10
pounds rarely, and sit, stand, or walk for less than 2 hours in an 8-
hour workday, with alternating téhg and standing ever 5-10
minutes. Howeverlittle weight is afforded to these opinions
because the assessed limitatians not supported by the objective
medical records; in addition, DRasul is not a treating physician
In September 2006, x-rays of therlbar spine were unremarkable.
In October 2006, Dr. Baumann alsoted the claimant’'s report
that, since his loweback injury in 1996 he was doing better,
except until 2005 when he startbdving a burning pain to his
legs. In March 2007, MRI scars the lumbar spine further
revealed no abnormality, and MRkans of the cervical spine
revealed only some mild disk prosion at the right C6-C7 level,
and only some left foraminal diase at the C3-C4 level. In
addition, in June 2006, Dr. Datta opththat the claimant’s mild
disk protrusion at the C6-C7 levabuld cause some neck and right
arm symptoms, “but really there no explanation for his multiple
unusual symptoms.”

R. 22 (emphasis added). Regarding theCR#pinion of the non-examining state agency
consultant, Dr. Bigsby, the ALmade the following finding:

[The ALJ] has considered the opniexpressed by . . . Dr. Bigshy,
with respect to the claimant's RFC, and lafforded it great
weight because it is consistent with the objective medical evidence
and the opinions and records of Dr. Lacano, Dr. Mignogna, Dr.
Baumann, and Dr. Datta who had the benefit of actually examining




the claimant In November 2006, Dr. Bigsby estimated that the
claimant could lift or carry 50 pounds occasionally and 25 pounds
frequently, stand or walk forbaut 6 hours in an 8-hour workday,
and sit for about 6 hours in an 8-hour workday.

R. 22 (emphasis added). Regarding the treatmecords and opinioref Dr. Lacano and the
consultative examining physician, Dr. g§fiogna, the ALJ stated the following:

Similarly, in June 2001, Dr. Lacano found the claimant with no
tenderness or limitations in ranggfsmotion of his spine and back,
as well as with no leg edema, joint swelling, or effusion. In May
2006, Dr. Mignogna also found the claimant with a decreased
range of motion of the thoracoluabspine, but with +5/5 motor
strength, a normal gait and statjoonly mild symmetric medial
and lateral laxity in his kneeenly mild tenderness over his mid-
to-lower spine, and no paravertebral muscle spasms. Dr.
Mignogna further opined that the claimant could only occasionally
squat, climb, kneel, and crawl, atitat he had no strictions to
lifting, carrying, sittingstanding, and walking.

R. 22. Regarding Drs. Baumann dbalta, the ALJ stated the following:

In May 2007, Dr. Baumann found the claimant with paraspinal
muscle spasms and tendernesgatpitation of the cervical and
lumbar spines, with pain radiating to his arms and legs. However,
in March 2007, MRI scans of e¢hlumbar spine revealed no
abnormality, and MRI scans of the cervical spine revealed only
some mild disk protrusion atetright C6-C7 level, and only some
left foraminal disease at the C3tQevel. In addition, in June
2007, Dr. Datta found the claimanith a steady gait, negative
straight-leg raise tests, only diffe tenderness in his neck, and at
least 4+/5 motor strength in his bilateral upper extremities with no
clear-cut focal deficits.

R. 22. Based on the foregoing, the ALJ then stdtatishe “affords greateight to the opinion

expressed by . . . Dr. Bigsby, dafinds that the claimant caperform medium work, with



restrictions.” R. 23.
The ALJ made the following findingsgarding Galino’s subjective symptoms:

Thus, after considering the evidence of record, the undersigned
finds that there is no reasonable medical basis for the intensity,
persistence, and limiting effectof the claimant's alleged
symptoms, as they are notpported by the objective medical
records.
Thus, while it is reasonable to conclude that the claimant has had
some limitations, the evidence as a whole does not substantiate any
cause for such debilitating limitatie as described by the claimant
that would have precluded all work activity.

R. 21.

Galino requested review of the ALJ’s decision before the Appeals Council, submitting
new evidence consisting of Dr. Faiaz M. Rastreatment notes from October 19, 2005 through
September 12, 2007. R. 552, 560-605. On Déeerit0, 2007, the Appeals Council denied
review, stating that it “found no reason. to review the [ALJ’s] decien.” R. 7. In its denial of

review, the Appeals Couitstated that it onsideredhe reasons you disagr with the decision

and theadditional evidencdisted on the enclosed Ordertbe Appeals Council,” but it “found

that this information does not provide a basis for changing the [ALJ’s] decisidh 7-8

(emphasis added). On February 4, 2008, Galino titfilely a appeal in the district court. Doc.

No. 1. On June 13, 2008, Galino filed a meamolum in support of his position on appeal.



Doc. No. 10 On August 18, 2008, the Commissionéedia memorandum in support of the
Commissioner’s final determitian. Doc. No. 12. The appkis now ripe for review.

Il. THE PARTIES’ POSITIONS

Galino assigns six errors to the Corasioner’s decision: (1) the Appeals Council

committed errorby failing to considemew evidence, namely the October 19, 2005 through

September 12, 2007, treatment notes of Galindimagy treating physician, Dr. Rasul, which
were submitted for the first time to the Appe@isuncil; (2) given the treatment records of Dr.
Rasul, the final decision of the Commissionendd supported by subsi#al evidence; (3) the
ALJ erred by failing to fully and fairly develame record; (4) the ALJ erred by failing to give
controlling weight to the RFC opinions of DrRasul and Baumann; (5) the ALJ erred by
selectively reading the record, specifically byestvely reading the evaluations and treatment
notes of Drs. Baumann and Datta; and (6) the ALJ committed reversible error by misstating the
VE'’s testimony because the VE aally testified that there amo occupations that Galino can
perform. Doc. No. 10.

The Commissioner argues that substantiadeace supports his decision to deny Galino
his claims for disability benefitasnd SSI. He maintains that: the record on the whole contains

substantial evidence to suppdhe Appeals Council's decmi to deny review and Galino

2 In the Scheduling Order, the parties were directed to provide the Court “with pinpoinhsitat. to the

administrative record.” Doc. No. 6. In his memorandum, other than citing to the ALJ’s decision and the testimony
of the VE, Galino fails make a single citation to thenamdstrative record. Doc. No. 10. Counsel for Galino is
admonished for failing to follow the Court’s order.

% Pursuant to the Scheduling Order, the Court dispenses with oral argument as unnecessaly. €0



“makes no specific argument as to how thsw evidence from Dr. Rasul . . . alters the
substantial evidence ithe record supporting the ALJ’s dsicin other than to show that Dr.
Rasul was a treating physician”; (2) the ALJ did feok to fully and fairly develop the record
because Galino was responsible for producindesce to support his claim and, because the
additional evidence was placed in the recorthatAppeals Council level, the evidence was in
the record; (3) good ase existed to afford little weight the opinions of Drs. Rasul and
Baumann because their RFC’s were inconsistéht the other evidence of record, including Dr.
Baumann’s own treatment notes; (4) the ALJ is negjuired to rigidly réer to every piece of
evidence in the decision, the ALJ sufficientlytalled the medical evidence, and substantial
evidence in the record on thehale supports the ALJ’s decisioand (5) the VE testified that
someone with the limitations camed within Galino’s RFC codl perform light work. Doc.
No. 12:*

[I. MEDICAL HISTORY

The record on appeal contains thiolwing pertinent medical history:

* In his memorandum, Galino does not challenge the ALJ’s credibility determin&émmoc. No. 10. Therefore,

the Court will not review that issué&eelones v. Apfell90 F.3d 1224, 1228 (11th Cir. 1999) (issues not raised in

the district court are waived on appeal). Galino alssdwt challenge the ALJ’s findings regarding his mental

health impairments. Therefore, althdutpe Court has reviewed the entire ncatlrecord, the medical history below

will be limited to the relevant medical history for this appeal, specifically as it relates to whether good cause existed
to afford little weight to the opinions of Drs. Baumann and Rasul, and whether the ALJ’s decision is supported by
substantial evidence given the submission ofR&isul’s treatment notes to the Appeals Couitil



A. Treating Physicians

1. 2001 through 2007 - Emergency Room Visits

Galino presented to the emergency roommomerous occasions throughout the relevant
time period> On each presentation to the emeeroom, Galino complained of multiple
severe symptoms, including acute chest, abdominal, and/or backighaiBach time, laboratory
tests, EKGs, x-rays, evaluatis, and observations resulted lamgely unremarkable findings,
except that on March 21, 2004, a 6dan of the abdomen revealed a small hiatal hernia, fatty
infiltration of the liver, and a small left renal cyst. R. 265.Id. Each time, Galino was
discharged on the same or following dag. On September 21, 2006, l(ba presented to the
emergency room at Parrish Medical Centemplaining of back pain. R. 402-16. Galino
reported that he was visiting a friend when his legs gave out because the back pain was too

intense to stand. R. 408. Galiredused pain medication. R. 418n MRI of Galino’s lumbar

spine was taken showing no evidence of ampnificant scoliosis, ndracture, no 0Sseous

pathology, no spondylolisthesis, normal facet fjaignment, unremarkable soft tissues, no

abdominal vascular calcification, and “no evidence of any pathdloBy 416. The conclusion

was arunremarkable lumbar spindR. 416 (“emphasis added”).

2. June 2001 — December 2001 - Dr. Lacano

On June 20, 2001, Galino was referred toAlelardo V. Lacano by another doctor for a

°R. 189-203see als®47 (summary showing Galino presented to the emergency room at Wuesthoff Hospital for
chest, abdominal, and/or back pain on March 21, 2004; July 14, 2004; January 4, 2005; November 2, 2005; May 24,
2006; May 31, 2006; June 2, 2006; and November 7, 2006); 248-59; 344-52; 354-70; and 402-416.

10



Gl evaluation. R. 505. Galinoperted that for the past eight years he had experienced episodes
of chest pain, but cardiac workupgere negative. R. 505. Galino stated hd hahistory of
ulcers in the esophagus and stomach, for whictvdm taking Prilosec. R. 505. Galino stated
that he recently developed abdominal paigaseousness, and diarrhea, which he has been
treating with Pepcid and Imodiumvith little side effects. R. 505. Simple foods cause him
stomach pain and diarrhea. R. 505. Uponspaf exam, Galino was in no acute distress; his
abdomen was non-tender; no masses were presenhernias; and “[nJo stigmata of liver
disease.” R. 506. Upon examination of the sjginé back, Dr. Lacano discovered no tenderness
in the spine and no limitations in Galino’shgee of motion. R. 506.Dr. Lacano diagnosed
Galino with abdominal pain (etiology to hbaetermined), dyspepsia, and probable anxiety
reaction. R. 506. Dr. Lacano prescribed Nexamd recommended relaxation exercises and to
“avoid worrying too much.” R. 506.

On August 2, 2001, Galino called Dr. Lacano stathat his children were experiencing
many of the same Gl symptoms, but their condgiimproved after their pediatrician prescribed
antibiotics. R. 502. Dr. Lacano prescribedilziatics for Galino. R. 502. On August 6, 2001,
Galino called to report that aftéaking the antibiotics he deloped a rash and had trouble
breathing. R. 501. Dr. Lacano discontiduke particular antibiotic. R. 201.

3. February 19, 2002 - Lab Results Normal

On February 19, 2002, comprehensive laboyatesults, ordered by Dr. John G. Cary,

11



“were all found to be within normal limits.” R. 204-06.

4, March 28, 2002 - Dr. Cohen

On March 28, 2002, Galino presented to. Deon A. Cohen with “a plethora of
complaints, none of which seem to be reldtedach other.” R. 217-18. Galino’s bowel sounds
were normal; liver and spleen were not ergargright upper quadrantriderness present with
palpitation; some perilumbilical tenderness, primarily superior to umbilicus; no hernias noted; no
blood in stool; prostrate was normal; rangevaftion normal with the exception of both knees;
limited flexion and extension; no weakness of aryremity; strength is 5/5 in all extremities;
judgment and insight were poand mood was very anxious. R. 218. EKG showed normal
sinus rhythm; chest x-ray was abnormal showirilg eievation of the right hemi-diaphragm and
somewhat of an unusual configuration in the inferior portion of the mediastinum. R. 217. Dr.
Cohen noted that Galino reported a hearcittin May of 2001, but after reviewing those
records, Dr. Cohen noted no abnormalities. R. 217. Dr. Cohen noted that Galino’s bowel
irregularity was “likely relatedo stress.” R. 217. Galino has a history of peptic ulcer disease
without active bleeding from 1993R. 217. “Long history of dziness and fainting with random
occurrences apparently sincaldhood, never worked up.” R. 21Galino stated that he has a
history of heart palpitations, but D€Eohen noted that “[h]is recadlo not indicate that this has
ever been documented.” R. 217. Dr. Cohen recommended that Galino continue taking Nexium,

Cozaar, and added Paxil. R. 217. The record does not contain any further records from Dr.

12



Cohen.

5. April 16, 2002 - Dr. Clendepin

The record contains a single entry fr@n Clendepin. R. 216. On April 16, 2002,
Galino presented complaining of multiple medipedblems. R. 216. Galineported that he had
been suffering from Gastroesophageal ReflugseBse (“GERD”) for over a year, but Nexium
helps. R. 216. “He has had chest pain neardyyelay for the past 14 months to the point that it
is debilitating.” R. 216. Qmo’s left knee had been hurting for over six months. Galino
reported that he had been unable to follow amp this condition due to a lack of medical
insurance. R. 216. Galino perted that he suffers frordiarrhea everyday. R. 216. Dr.
Clendepin’s evaluation found a regular heate raith no murmur. R. 216. Dr. Clendepin’s
opinion states the following:

The patient has an exaggeratednpasponse to palpitation and
percussion. He has diffuse abdoatitenderness with no guarding

or rebounding. . . . He has full activenge of motion. There is no
laxity and has an exaggerated response when examining the knee.
There is no joint redness or slling. The join is stable.

R. 216. The record does not contany other records from Dr. Clendepin.

6. December 16, 2002 through July 8, 2004 - Dr. Canada

On July 8, 2004, Dr. Canada’s notes indicate that Galinalatl range of symmetrical
motion in his back and extremities. R. 510. Gahitsp had full strength in all extremities. R.

510. Dr. Canada’s notes further reveal t@atlino’s hypertension and abdominal pain were

13



controlled. R. 510.

7. October 19, 2005 — September 12, 200Dr. Rasul — (New Evidence)

On October 19, 2005, Galino presented for th& fime to Dr. Faiaz Rasul complaining
of headache, vision problems, dfilty breathing, chest pain, lpétations, abdominal pain, heart
burn, difficulty sleeping, back pain, knee paand weakness/numbness. R. 560-61. Galino’s
straight leg test was positive at 35 degrees in legh. R. 560. Dr. Rasul’s initial assessment
was osteoarthritis, hyperlipidemiaepatitis, and lumbar radiagathy. R. 560. Dr. Rasul's
treatment plan called for labaosy testing and pain mediban, specifically hydrocodone. R.

560.

On November 21, 2005, Galino returned for Bofe-up regarding the results of the lab
work. R. 564. According to Dr. Rasul’s notes, the lab work was unremarkable. R. 564. Galino
reported that this high blood pressure had improved. R. 564. Straight leg testing was positive at
70 degrees in both legs. R. 564. Drs&aontinued Galino on hydrocodone. R. 564.

On January 10, 2006, Galino presshto Dr. Rasul complaing of upper and lower back
pain, and stating that he dibt want to take too maniydrocodone. R. 565. Physical
examination revealed tenderness on palpiatd his thorac spine. R. 565. Dr. Rasul’s
assessment was upper backache, and he regafeoh&alino continue on the hydrocodone and
have an MRI of the spine. R. 565.

On March 23, 2006, Galino presented complaining of coughing, vomiting,

14



lightheadedness, and neck and back pain.5@8. Dr. Rasul's notesppear to indicate that
Galino recently had the flu. R. 566. Regardirglback pain, a straight leg test was positive at
50 degrees. R. 566. Dr. Rasul continuedeimommend hydrocodone. R. 566. On May 17,
2006, Galino presented to Dr. Rasul complainafgback pain and wanting to renew his
medication. R. 567. Dr. Rasul's treatment notelcate no positive stight leg testing, and
describe the visit as “unremarkable.” R. 567.

On August 3, 2006, Galino presented to Dr. Rasul for a prescription refill and muscle
spasms with pain radiating into his left le®. 568. Galino also repoddatigue. R. 568. Dr.
Rasul’'s physical exam indicated that all systenere normal and unremarkable. R. 568. Dr.
Rasul recommended continuing hydrocodone @mdered laboratory testing. R. 568.

On March 21, 2007, Galino presented to Basul for a follow-up complaining of
stomach problems. R. 581. Galino reported fgavecently been in the emergency room for
abdominal and chest pain. R. 581. Dr. Rasul’s ngltess that the rest @alino’s systems were
unremarkable. R. 581. Upon physical exzation, Galino’s extremities and neurological
systems were normal, but tenderness was presére ebbdomen. R. 581. Dr. Rasul’s notes also
reflect that Galino wasow taking oxycodone. R. 581.

On April 5, 2007, Galino presented to Dr. Rasith back pain. R. 582. Dr. Rasul's
treatment notes indicate that oxycodone was niginge R. 582. Stight leg testing was

positive at 30 degrees. R. 582. Dr. Rasul's assessment was cervicalgia and chronic back pain.

15



R. 582. On April 24, 2007, Galino presented fdollow up of MRI studies. R. 580. Physical
exam showed normal extremity and neurologicateys, including normalrstight leg raising.
R. 580.

On May 23, 2007, Galino appeared for prescription refill. R. 583. Physical examination
revealed positive straight leg tewjiat 35 degrees. R. 583. Othisay all systems were normal.
R. 583. Dr. Rasul recommended another MRI of the lumbar spine. R. 583.

On July 27, 2007, Galino preged with all systems normaixcept for positive straight
leg testing at 30 degrees. R. 588. Drsita assessment was chronic lower back pain,
cervicalgia, and GERD. R. 588. NexiumdaHydrocodone were continued. R. 588. On
September 12, 2007, Galino presented complaininguofbness in both arms and feet. R. 587.
Dr. Rasul notes that aviRI of the lumbar spine was unremalka, but a spur was present on the
cervical spine. R. 587. Upon physical exampéalGalino’s systems were normal except for his
abdomen which had mild tenderness. R. 58F. Rasul's assessment was chronic low back
pain, chronic cervicalgia, and bilateral nonspeatnsory neuropathy of both forearms. R. 587.

8. October 12, 2006 Through Present - Dr. Baumann

On October 12, 2006, Galino pressshto Dr. Patricia Bauannn, on referral from Dr.
Rasul, complaining of low back pain. R. 497-9Galino reported thdie began experiencing
pain in his lower back one year prior, and the pain radiates into his calves. R. 497. Galino

reported having been to the emergency room thresstimthe past month for low back pain. R.

16



497. Galino stated that he is also suffering téagroblems, but deniesy bowel problems. R.
497. Groin pain complaints were also preseRt.497. The pain is worse when his stands or
sits, but improves with lying down. R. 497. l@a reported that hevas currently taking
Lortabs for the pain. R. 497. Upon physiealamination of the lower back, Dr. Baumann
reported the following findings:

Patient has tenderness with forward flexion, extension,

sidebending of his lumbar sgnin] standing position. He has

tenderness to palpitation and paraspinal muscle spasm in the low

back. In a seated position deep tendon reflexes are one out of four

bilateral patellar and Achilles. Hgreat toe strength is five out of

five. Quad strength is [5/5].In seated position, the patient has

tripod sign — he extends his baa& you straighten his knee. In a

supine position, the patient hasi@gative Faberesde He has a

negative straight leg raise. . . . Has tenderness fmlpitation in

the Sl joints. Standing the patigatable to stand on his [toes] as

well as his heels, however, whae ambulates down the hallway

he walks with antalgic gait.
R. 498. Dr. Baumann reviewed the September 21, 2006 x-rays of Galino’s lumbar spine and
noted that there is some straightening of tmeblar lordosis as well as decreased space between
the L5-S1. R. 498. Dr. Baumann provided Gaimth samples of Skelaxin and a prescription
for Elavil. R. 498. Dr. Baumann recommendedack exercise program and an MRI of the
lumbar spine. R. 498. Dr. Baumann stated flidte really is having urinary symptomatology
he needs to see [Dr. Rasul].” R. 498.

On December 7, 2006, Galino presented toHaumann, reporting that he was unable to

procure an MRI of the lumbar spine due to lafkfunds. R. 493. Galino stated that the
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Skelaxin made him sick, and his low back padnttues, but he feels tber when lying down.
R. 493. Galino continued to have tendernesgalpitation and paraspinal muscle spasms. R.
493. Dr. Baumann gave Galino one prescriptmroxycodone and scheduled an MRI. R. 493.
On April 4, 2007, Galino presented for a follow-up with Dr. Baumannn regarding his
MRI results. R. 488. Galino stated thas fiack had not improved. R. 488. Dr. Baumannn
reported that his lumbar spine was unremakkabut he did have a spur on the C3-C4, along
with another spur and HNP at the C6-C7. 488. Dr. Baumannn’s notes indicate that she
referred Galino to another doctor for evaioa of the cervical spine. R. 488.

9. March 26, 2007 — MR

On March 26, 2007, Galino had BRI of the lumbar and cenvad spine. The results of
the MRI showed an “unremarkable” lumbar spibut a mild posterior osteophytic spurring of
the C5-C6, and a prominent disc protrusion toritjet coupled with a spuaind a right foramina
narrowing of the C6-C7. R. 489-91.

10. June 24, 2007 — Dr. Datta

On June 4, 2007, Galino presented to Dr. Bé&atta complaining of: neck and bilateral
upper extremity numbness and tingling, thoracle lantbar pain and bitaral lower extremity
numbness and tingling. R. 542-4%alino reported that he waurrently takag Endocet for
pain, but the medication does not allow him tmdtion at a reasonable level. R. 542. Dr.

Datta’s physical examinian is as follows:
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He walks with a steady gait. He has a significant amount of pain
on examination. He can rise dms toes and heels without
assistance but did take a good degree of time and effort to do so.
He has at least 4+/5 strengthbiath upper extremities without any
clear-cut focal deficits. Refkes are 2/4 biceps, triceps,
brachioradialis and patellar, and diminished at the Achilles.
Straight leg raising with disdction is negative. . . . On
examination of his neck, he hd#gfuse tenderness not in any one
particular area. Even just bardlyuching the skin seems to cause
severe pain. The same thing is noted in the low back where he has
some tender nodules on both sidesisfback where he seems to
have a significant degree of dmsuofort, but once again even just
barely touching the skin sesrto cause significant pain.

R. 542. Dr. Datta reviewed the March 26, 2007,IMRd noted that it was essentially normal
for the lumbar spine. The MRI of the cervisgline “shows only some mild disk protrusion on
the right at C6-C7 and some left foraminal digeasthe C3-C4 but otherwise normal.” R. 543.
“This disk at C6-C7 could cause some neckl aight arm symptoms but really there is no
explanation for his multiple unual symptoms.” R. 543.
Dr. Datta’s impressions were generalized pain in the neck, bilateral upper extremities,

back and bilateral lower extremities; right C6-@igk herniation; and possible fioromyalgia. R.
543. Dr. Datta’s treatment plan states the following:

We had a very long discussion. We talked about the findings on

the x-rays and MRI scan and talkabout treatment options. | do

not think anything surgal is likely to givehim any significant

functional improvementsven the C6-C7 disk which is the only

significant objective fidings that he has There is nothing at this

level that would explain suchsre generalized symptoms. We

talked about other causes for pain like this, such as fibromyalgia,
low pain tolerance issues, amther more unusual neuropathic
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conditions. He is in an unfortutgasituation anatannot afford to
seek therapy and rehabilitation asll as additional evaluation by
neurology i.e., EMG studs and also pain management as well as
rheumatology to rule out all theegative consequences. | have
given him reassurance that eveonubgh he is in pain, progressing
with his activity level and strengthening his upper and lower
extremities is a good thing and it is not unlikely to cause him any
significant harm. There is alys the risk of a large disk
herniation but I think his risk is no greater than mine. . . .

R. 543.

B. Disability Related Opinions

1. March 31, 2006 — Dr. Mignogna®

On March 31, 2006, Galino presented to Dr. Joseph J. Mignogna for a consultative
physical examination. R. 371-375. Dr. Mignoghad the benefit for reviewing a prior
consultative examination conducted by him on Jidy 2004, and hospital notes from January
2005. R. 377. Dr. Mignogna was consulted based onit@#s application which stated he was
disabled due to an enlargedriag high blood pressure, liversgiase/pancreatitis, and memory
loss. R. 372. Galino’s histpmwas largely self-reported. @0 stated an MRI done in 2000
showed an enlarged aorta. R. 372. Galino stht&che was diagnosedtiv high blood pressure
in 1998; he was taking mediaai for it until four months go when he stopped the medication
on his own; he has been hospitalized many tifoesiypertension; complains of anterior chest

pain radiating to the left armith fingertip numbness; pain oasuon a daily basis; he does not

® March 31, 2006, is also the date Galino was last insured for disability beSaf#supra p. 2.
" The record does not contain a July 14, 2004 consultative examination of Galino by Dr. Mignogna.
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recall any prior EKG studies. R. 372. Galistated an MRI of the abdomen showed liver
disease, pancreatitis, and a hiatal hernia; he denies any positive tests for hepatitis. R. 372.
Galino reported that his able to: dress himself; takmare of personal hygiene; do household
cleaning; grocery shop; do laundeat; cook; drive occasionally; vzh television; and read. R.

372. Galino asserted that he is unable to: mahagewn money; pay bills; and use a computer.

R. 372. Galino appeared to be in no acusdrels. R. 373. “He was deemed to be a poor
historian.” R. 373.

Upon physical examination, Galino’s abdomerswan-tender with no bruits or masses;
Romberg test was normal; reflexes were norifiivad; manipulations were normal; motor strength
was 5/5; stance and posture were normal; squatneamal, but he used the table to assist in
rising; toe and heel @hd were normal; straight leg tesf was negative; coordination were
normal; he did not require an astsie device; no paravebral muscle spasms; no scoliosis; mild
tenderness in the mid to low spine; he had aréuge of motion in both the C-spine and L-spine;
full flexion of the thoracolumbar spine; andns® tenderness in the knees, but not swelling or
effusions. R. 374-75. Overall, the exam was unremarkable. R. 375.

Dr. Mignogna opined that Galirftas no restrictions in stamdj/walking/sitting; he does
not require an assistive devie® restrictions in lifting/carryingno restrictions in manipulative
functions; and no environmental restrictio®. 375. Dr. Mignogna opined that Galino would

have occasional restrictions in squatticignbing, kneeling, and crawling. R. 375.
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2. November 17, 2006 — RFC Assessment — Dr. Bigsbhy

On November 17, 2006, a non-examining s&gency consultant, Dr. Glenn Bigsby,
completed a Physical Residual Functional Capatssessment (“RFC”) of Galino. R. 431-38.
Dr. Bigsby made a primary diagsie of GERD and a secondarnagdnosis of chronic back pain.
R. 431. Dr. Bigsby opined that Galino’s conalits and symptoms resulted in the following
exertional limitations: (1) occamally lifting and/or carring a maximum fifty pounds; (2)
frequently lifting and/or caripmg a maximum of twenty-fivequnds; (3) standing and/or walking
about six hours in an eight hour workday; (48irsgt with normal breaks foabout six hours in an
eight hour workday; and (5) no limitations in pugy and/or pulling. R. 432. Dr. Bigsby stated
the following regarding the eviden&®m which he based his opinion:

Clmt alleges heart, liver and pancreatitis. Clmt admitted 5/01 for
CP. Workup was negative for MCP stopped in ER, and clmt
signed out. . . . 3/04 CP and abdominal pain workup showed
normal abdominal CT and normal CXR. EKG showed tachycardia
but otherwise normal. 1/05 workup for CP showed CXR and EKG
normal; it was thought this pain was Gl related. 5/06 ER for back
pain showed [full range of motion] of extremities with independent
ambulation. Pain resolved in ER. 5/06 exam showed clmt
admitting he was capable of most routine [activities of daily
living]. Lungs clear. Neuro iatt. Motor and strength 5/5. Gait
normal. Mild low back pain was present. 9/06 clmt was seen in
ER for low back pain. PE was essentially normal with the
exception of back pain. L spin xray negative for disease. 10/06
clmt evaluated for back pain. [Straight leg test] said to be positive
at 80. Paraspinal musdienderness was present.
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R. 432-33. Dr. Bigshy opined th&alino had no postural, maniptive, visualcommunicative,
or environmental limitations. R. 433-35. Redjag the severity of Galino’s symptoms, Dr.
Bigsby stated that his pain is well documentedt, his ability to do activities of daily living
remained intact. R. 436. Dr. Bigsby maintairtbdt he had reviewed treating or examining
source statements in the recordi @hat his conclusions were nagsificantly different. R. 437.

3. May 1, 2007 — RFC Questionnaire — Dr. Baumannn

On May 1, 2007, Dr. Baumannn completedRIFC Questionnaire of Galino, whom she
reported having treated since Octobé 2006 to present. R. 484.Dr. Baumannn diagnosed
Galino with a herniated nucleuslpasus (“HNP”) of the cervicapine and a low back sprain or
strain. R. 484. Dr. Baumannn states that Galeeds to be referred to a neurosurgeon. R. 484-
85. Dr. Baumannn described Galino’s symptomsexk pain radiating o the arms worsening
over the past year, low back pain radiating into the legs worsening in the past year, and
decreased range of motion. R. 483. Baumannn stated that Galino has had paraspinal muscle
spasms and tenderness to palpitation of the c@raind lumbar spine. R. 484. Dr. Baumannn
reported that the only treatment Galino éxeiving is hydrocodone. R. 484. Dr. Baumannn
opined that Galino is not a malingerer. R. 48%. Baumannn stated that Galino experiences
pain frequently, and is “incapable of even Istress jobs” due to HNP and the need to have a

referral to a neurosurgeon. R. 485. Dr. Baumarsserted that Galino is not capable of walking

8 Galino’s date last insured was March 31, 2006, prior to his first treatment with Dr. BauSeesupra p. 2.
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more than one city block withouést or severe pain. R. 485.1Ba can sit for ten minutes at a
time without needing to get up; lean stand for fifteen minutes attime without needing to sit
down; and he can sit/stand/wadkout two hours totan an eight hour workday. R. 485-86.
Galino will need a job that allows him to ghgositions at will fromsitting, standing, and/or
walking. R. 486. However, while standing walking, Galino does not require an assistive
device. R. 486. Galino can never lift andé¢arry 50 pounds; can rarely lift 20 pounds; and can
occasionally lift 10 pounds or less. R. 486. Gatian never climb stairs, ladders, or crouch. R.
487. He can rarely stoop, and only occasiontigt. R. 487. Dr. Baumannn opines that
Galino has significant limitations in performimgpetitive reaching, handling, or fingering. R.
487. He can grasp objects, perform fine finger manipulations, and reach his arms overhead only
ten percent of the time duriragn eight hour workday. R. 48Talino’s condition will cause him

to experience good days and bad days. R. fI87Baumannn concludes that Galino’s condition
will require him to miss more thaodr days a month from work. R. 487.

4. July 2, 2007 — RFC Questionnaire — Dr. Rasul

On July 2, 2007, Dr. Faiaz M. Rasul contpttan RFC Questionnaire of Galino, whom
he reported having tresd since October of 2005 to present. R. 54Br. Rasul diagnosed
Galino with chronic cervicalagia and lower bggi&in. R. 545. Dr. Raul described Galino’s

symptoms as dull and throbbing lowgack pain and neck pain wh is aggravated by walking.

° On the RFC, though prompted, Dr. Rasul does not otherwise state the length or frequency of his treatment with
Galino. R. 545.
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R. 545. Dr. Rasul stated thaethbjective and clinicadigns of Galino’s impairment is a straight
leg test at 35 degrees. R. 545. Dr. Rasul maiedathat Galino experiences side effects of
nausea, stomach pains, and drowsiness fromrpadication. R. 545. Though prompted by the
form, Dr. Rasul did not opine whether Galino imalingerer. R. 546. Dr. Rasul asserted that
emotional factors do not contrileuto Galino’s symptoms or futicnal limitations. R. 546. Dr.
Rasul opined that Galino is constantly in pain enthcapable of even low stress jobs. R. 546.
Though prompted, Dr. Rasul did thexplain the reasons for hinclusions that Galino is
incapable of low stress jobs. R. 546. Thougtmpted, Dr. Rasul did n@pine as to how many
city blocks Galino could walk withut rest or severe pain. B46. Dr. Rasul opined that Galino
can sit for ten minutes at a timétlwout needing to get up; he catand for five minutes at a time
without needing to sit down; and he can sit/dfaalk less than two houtstal in an eight hour
workday. R. 546-47. Galino will need to havs legs elevated at almes during a sedentary
job. R. 547. Galino can rarely lift and/caurry less than 10 pounds. R. 547. Galino can never
twist, stoop, crouch, climb stairs, or climb ladgle R. 548. However, Dr. Rasul opines that
Galino can grasp objects and use fine finger jmaation 100% of the time and he can reach his
arms over his head 75% of the time duringeaght hour workday. R. 548. According to Dr.
Rasul, Galino’s impairments are unlikely to saugood days and bad days. R. 548. Dr. Rasul
concludes that Galino’s condition will require him miss more than four days a month from

work. R. 548.
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V. LEGAL STANDARDS

A. THE ALJ'S FIVE-STEP DISABILITY ANALYSIS

Under the authority of the Social Securfgt, the Social Security Administration has
established a five-step sequehgxaluation process for deterrmg whether an individual is
disabled.See20 CFR 88 404.1520(a), 416.920(a). The semesfollowed in order. If it is
determined that the claimant is or is not disabled at a step of the evaluation process, the
evaluation will not go on to the next step.

At step one, the ALJ must determine whether the claimant is engaging in substantial
gainful activity. 20 CFR 88 404.1520(b), 416.920(I9ubstantial gainful activity (“SGA”) is
defined as work activity that isoth substantial and gainful. “Substantial work activity” is work
activity that involves performig significant physical or meait activities. 20 CFR 88
404.1572(a), 416.972(a). “Gainful work activity” is woitkat is usually performed for pay or
profit, whether or not a pritfis realized. 20 CFR 88 404.1572(H16.972(b). Generally, if an
individual has earnings from employment or satiployment above a specific level set out in
the regulations, it is presumed that he has demonstrated the ability to engage in SGA. 20 CFR 88
404.1574, 404.1575, 416.974, 416.975. If an individual isengiging in SGA, the analysis
proceeds to the second step.

At step two, the ALJ must determine whethte claimant has a medically determinable

impairment that is “severe” or a combinatioh impairments that issevere.” 20 CFR 88
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404.1520(c), 416.920(c). An impairment or combmratof impairments is “severe” within the
meaning of the regulations if it significantly limigs individual’s ability to perform basic work
activities. An impairment or e¢obination of impairments is “not severe” when medical or other
evidence establish only a slight abnormalityaarombination of slighabnormalities that would
have no more than a minimal effect oniadividual’s ability to work. 20 CFR 88 404.1521,
416.921.

In determining whether a claimant’s physi@ld mental impairments are sufficiently
severe, the ALJ must consider the combined effect of all of the claimant’s impairments, and must
consider any medically severe combioati of impairments throughout the disability
determination process. 42 U.S.C. § 423(d)(2)(Bhe ALJ must evaluate a disability claimant
as a whole person, and not in tiestract as having several hypotbatiand isolated illnesses.
Davis v. Shalala985 F.2d 528, 534 (11th Cir. 1993). Acdagly, the ALJ must make it clear
to the reviewing court that the ALJ has consedeeall alleged impairments, both individually and
in combination, and must make specific and vaglieulated findings aso the effect of a
combination of impairments when determopwhether an individual is disable&ee Jamison v.
Bowen 814 F.2d 585, 588-89 (11th Cir. 198Djavis 985 F.2d at 534. A remand is required
where the record contains a diagnosis of argeegendition that the ALJ failed to consider
properly. Vega v. Comm;r265 F.3d 1214, 1219 (11th Cir. 2001jthe claimant does not have

a severe medically determinable impairment onloimation of impairments, he is not disabled.
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If the claimant has a severe impairment or combination of impairments, the analysis proceeds to
the third step.

At step three, it must be determined whethe claimant’s impairment or combination of
impairments meets or medically equals the critefian impairment listed in 20 CFR Part 404,
Subpart P, Appendix 1 (the idting(s)”). 20 CFR 88 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925, 416.926. If the claimant’s impairment or combination of impairments
meets or medically equals the criteria of atinig and meets the dti@n requirement (20 CFR
88 404.1509, 416.909), the claimant is disabled. If isdu#, the analysis proceeds to the next
step.

Before considering step four of the sedisnevaluation process, the ALJ must first
determine the claimant's RFC. 20 CFR 88 404.16p01{16.920(e). An individual’'s RFC is his
ability to do physical and mental work adtiges on a sustained basis despite limitations
secondary to his established impairments. Ikingathis finding, the ALJ must also consider all
of the claimant’s impairments, includingase that may not beevere. 20 CFR 88 404.1520(e),
404.1545, 416.920(e), 416.945.

Next, the ALJ must determine step four, wiegtthe claimant has the RFC to perform the
requirements of his past relentavork. 20 CFR 88 404.1520(f), 416.920@xayton v. Callahan
120 F.3d 1217, 1219 (11th Cir. 1997). The ALJ nsates determination by considering the

claimant’s ability to lift weight sit, stand, push, and pullSee20 C.F.R. § 404.1545(b). The
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claimant has the burden of proving the existenca disability as definetly the Social Security
Act. Carnes v. Sullivan936 F.2d 1215, 1218 (11th Cir. 1991lf. the claimant is unable to
establish an impairment that meets the Listiigs,claimant must prove an inability to perform
the claimant’s past relevant worklones v. Apfel190 F.3d 1224, 1228 (11th Cir. 1999). The
term past relevant work means work performetthée as the claimant aally performed it or as

it is generally performed in the national economithin the last 15 years or 15 years prior to the
date that disability must bestablished. In addition, the wonkust have lasted long enough for
the claimant to learn to do the jolndahave been SGA. 20 CFR 88 404.1560(b), 404.1565,
416.960(b), 416.965. If the claimant has the RFC thid@ast relevant work, the claimant is
not disabled. If the claimant ismable to do any past relevantrkiothe analysis proceeds to the
fifth and final step.

At the last step of the sequentialvaluation process (20 CFR 88 404.1520(9g),
416.920(g)), the ALJ must determine whether th&mant is able to do any other work
considering his RFC, age, education and wemperience. In determining the physical
exertional requirements of work available tine national economy, jobs are classified as
sedentary, light, medium, heavy, and very hea2§.C.F.R. § 404.1567. If the claimant is able
to do other work, he is not disied. If the claimant is noable to do other work and his
impairment meets the duration requirement, he is disabled. Although the claimant generally

continues to have the burden of proving disabaityhis step, a limited burden of going forward
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with the evidence shifts to tt&ocial Security Administrationin order to support a finding that
an individual is not disabled #his step, the Social Securidministration is responsible for
providing evidence that demoreties that other work exist® significant numbers in the
national economy that the claimant can do, gienRFC, age, education and work experience.
20 CFR §§ 404.1512(g), 404.1560(c), 416.912(g), 416.960(c).

B. THE STANDARD OF REVIEW

The Commissioner’s findings of fact are conclusive if supported by substantial evidence.
42 U.S.C. 8 405(g). Substantial evidence is ntba@ a scintilla — €., the evidence must do
more than merely create a suspicion of theterte of a fact, and musiclude such relevant
evidence as a reasonable person would accepdeguate to support the conclusidfoote v.
Chater, 67 F.3d 1553, 1560 (11th Cir. 199%jting Walden v. Schweike672 F.2d 835, 838
(11th Cir. 1982) andRichardson v. Perales402 U.S. 389, 401 (1971)xccord Edwards v.
Sullivan 937 F.2d 580, 584 n.3 (11th Cir. 1991).

Where the Commissioner’'s decision is supgw by substantial evidence, the district
court will affirm, even if the reviewer would haveached a contrary rdsas finder of fact, and
even if the reviewer finds that the evidemreponderates against tG@mmissioner’s decision.
Edwards v. Sullivan937 F.2d 580, 584 n.3 (11th Cir. 199&grnes v. Sullivan932 F.2d 1356,
1358 (11th Cir. 1991). Thestrict court must view the evidea as a whole, taking into account

evidence favorable as well as unfavorable to the deciskeoote 67 F.3d at 1560accord
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Lowery v. Sullivan979 F.2d 835, 837 (11th Cit992) (court must scrutirezthe entire record to
determine reasonablenesfsfactual findings)Parker v. Bowen793 F.2d 1177 (11th Cir. 1986)
(court also must consider evidence detrachiogm evidence on which Commissioner relied).
Congress has empowered the riistcourt to reverse the dision of the Commissioner
without remanding the cause. 42 U.S.C. 8§ 405@3)(&hce Four). The digtt court will reverse
a Commissioner’'s decision on plenary review & tthecision applies incorrect law, or if the
decision fails to provide the district court with sufficient reasoning to determine that the
Commissioner properly applied the lavKeeton v. Dep’t of Health & Human Ser2l1 F.3d
1064, 1066 (11th Cir. 1994gccord Cornelius v. Sullivan936 F.2d 1143, 1145 (11th Cir.
1991); Martin v. Sullivan 894 F.2d 1520, 1529 (11th Cir. 1990)his Court mg reverse the
decision of the Commissioner and order an awémisability benefitsvhere the Commissioner
has already considered the essential evidencdatdadclear that the cumulative effect of the
evidence establishes disability without any doubavis v. Shalala985 F.2d 528, 534 (11th Cir.
1993);accord Bowen v. Heckler748 F.2d 629, 631, 636-37 (11th Cir. 1984). A claimant may
be entitled to an immediate awlaof benefits where the claim&ahas suffered an injustice,
Walden v. Schweike672 F.2d 835, 840 (11th Cir. 1982),where the ALJ haerred and the
record lacks substantialvidence supporting the cdasion of no disability Spencer v. Heckler

765 F.2d 1090, 1094 (11th Cir. 1985).
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The district court may remand a caseth® Commissioner for a rehearing under
sentences four or six of 42 U.S&405(g); or under both sentencéackson v. Chate©9 F.3d
1086, 1089-92, 1095, 1098 (11th Cir. 1996). To remamdkusentence four, the district court
must either find that the Conmssioner’s decision is not suppadtéy substantial evidence, or
that the Commissioner incorrectly applied the relevant to the disability claimJackson 99
F.3d at 1090 - 91 (remand appropriate where ALJ failed to develop a full and fair record of
claimant's RFC);accord Brenem v. Harris 621 F.2d 688, 690 (5th Cir. 1980) (remand
appropriate where record was insufficient to affibut also was insufficigrfor district court to
find claimant disabled).

Where the district court cannot discerre thasis for the Commissioner’'s decision, a
sentence-four remand may be agprate to allow the Commission® explain the basis for his
decision. Falcon v. Heckler732 F.2d 872, 829 - 30 (11th Cir. 198%mand was appropriate to
allow ALJ to explain his basis for determinitigat claimant’s depregn did not significantly
affect her ability to work}® In contrast, sentence six42 U.S.C. § 405(g) provides:

The court . . . may at any time order duidial evidence to be taken before the

Commissioner of Social Security, bahly upon a showing that there is new

evidence which is material and thdtere is good cause for the failure to
incorporate such evidence intathecord in a prior proceeding.

190n remand under sentence four, the ALJ should reviewabke on a complete record, including any new material
evidence. Diorio v. Heckler 721 F.2d 726, 729 (11th Cir. 1983) (on remand ALJ required to consider psychiatric
report tendered to Appeals Councleeves v. Heckle734 F.2d 519, 522 n.1 (11th Cir. 1984) (on remand ALJ
required to consider the need for orthopedic evaluatidfer a sentence-four remand, the district court enters a
final and appealable judgment immediately, and then loses jurisdidémkson 99 F.3d at 1089, 1095.
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42 U.S.C. 8 405(g). Tomeand under sentence six, the claimanstastablish: 1) that there is

new, non-cumulative evidence; 2pththe evidence is material -felevant and probative so that
there is a reasonable possibility that it would change the administrative result; and 3) there is
good cause for failure to submit the eande at the administrative levebee Jacksqrd9 F.3d at
1090-92;Cannon v. Bowen858 F.2d 1541, 1546 (11th Cir. 1988)mnith v. Bowen792 F.2d

1547, 1550 (11th Cir. 1986%aulder v. Bowen791 F.2d 872, 877 (11th Cir. 198®eeton v.

Dept. of Health & Human Sepn21 F.3d 1064, 1068 (11th Cir. 1994 sentence-six remand

may be warranted even in the absence ofrar by the Commissioner if new, material evidence
becomes available to the claimadackson99 F.3d at 1095'

V. ANALYSIS OF ALLEGED ERRORS

A. Whether the Appeals Council Erred ByFailing to Consider New Evidence.

As set forth above, after the ALJ issuser decision, the Appeals Council received new
evidence consisting of theeatment records of Dr. RasulR. 7-8, 560-605. The Appeals
Council subsequently denied review of the A decision. R. 7-8. Galino argues that the
Appeals Council erred as a mattérlaw because it denied review without considering the new
evidence. Doc. No. 1. Galino’s argument is factually ineurate and without merit. As set

forth above, in its decision demg review of the ALJ's determination, the Appeals Council

1 with a sentence-six remand, the parties must return tdishréct court after remand to file modified findings of

fact. Id. The district court retains jurisdiction pending remand, and does not enter a final judgment until after the
completion of remand proceedingsl.

12 For this alleged error of law, Galino requests eithgra(femand for an award of benefits; or (2) the opportunity

to be heard by the district court on appeal. Doc. No. 10 at 14.
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specifically stated that had received additional evidence and considérdalt “found that this
information does not provide a & for changing the ALJ's deasi.” R. 7-8. Thus, the
Appeals Council clearly considat the new evidence, but fouitdwould not alter the ALJ’'s
prior decision.

B. Whether the Final Decision isSupported By Substantial Evidence.

Galino argues that with thedlusion of Dr. Rasul’'s treatmenecords, the final decision
of the Commissioner is not supported $ybstantial evidence. Doc. No. ¥0. Pursuant to
Ingram v. Commissioner of Social Secyr#96 F.3d 1253, 1262-66 (11th Cir. 2007), when new
evidence is introduced for the first time to tAppeals Council, a district court will review
whether the decision to deny beitgefis supported by substantiavidence in the record as a
whole, including the new evidence addedthie record aftethe ALJ’'s decision. Hummel v.
Astrug Case No. 8:06-cv-725-T-EAJ, 2007 WL 24924807 (M.D. Fla. Aug. 2007). As set
forth above, substantial evidenceansre than a scintilla — i.ethe evidence must do more than
merely create a suspicion of the existence afch fand must include such relevant evidence as a

reasonable person would accept agjadee to support the conclusioRoote v. Chater67 F.3d

3 For this alleged error, Galino argues that the new eg@lshows that the ALJ’s decision to afford little weight to

Dr. Rasul's July 2, 2007 RFC was not supported by substantial evidence (R. 545-48). Doc. No. 10 at 15-16. In the
same section, Galino states without subsequent citation to any authority: “The Appeals Council had the complete
record to review, failed to review it, and denied benefits stating that ‘We found no reasoaurndées to review

the [ALJ's] decision.” No reasoning wasoprded, therefore, reversal is manddt&bc. No. 10 at 16. Because the
section is entitledSupported by Substantial Evidehdeappears that Galino is arguing that the final decision of
Commissioner is not supported by substdetiédence in the record as a whold. at 15;see also Hummel v.

Astrue Case No. 8:06-cv-725-T-EAJ, 2007 WL 2492460 at * 7 (M.D. Fla. Aug. 30, 2007) (holding that when the
Appeals Council is presented withwnevidence and decides not to revigwe ALJ’'s decisions, the court reviews
whether substantial evidence supported the Commisssodecision based on the record as a whole).
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1553, 1560 (11th Cir. 1995).

The Court has reviewed the entire recartjuding all the treatment notes from Dr.
Rasul, and concludes that substantial evidesuggports the ALJ’'s decision. Every emergency
room visit resulted in patently unrerkable findings. R. 183-203, 247-59, 344-52, 354-70, 402-
416. Laboratory findings, x-rayEKGs, and MRI's of the lumbaand cervical spine have all
been largely unremarkable except for a herniatiaheatC6-C7 with a spur and a spur on the C5-
C6. R. 200, 204-06, 265, 416, 489-91. Drs. Lacanbe@, Clendepin, and Canada’s treatment
notes do not reflect any specific debilitafi pathology. R. 216-18, 501-05, 510. As will be
explained in further detail below, the treatment records of Drs. Baumannn and Rasul also fail to
show a specific debilitating gaology. R. 484-497, 560-588. The evaluations of Drs. Datta and
Mignogna also indicate that while Galino dossffer from severe impairments, those
impairments are not debilitating. R. 371-375, 542-43. The Court has considered the entire
medical record, including Dr. Rasul’'s treatmestords and the ALJ’s credibility finding which
Galino has not challenged on appeal, and fitkdat substantial edence supports the
Commissioner's decision to deny Galino’s applicafion.

C. Whether the ALJ Erred By Failing to Develop the Record.

Galino argues that the ALJ failed to fulgnd fairly develop the record because Dr.

14 Even if this Court would have reached a contrary reswultfaler of fact, and even if this Court found that the

evidence preponderates against the Commissioner’s dediso@ourt must affirm because substantial evidence
exists in the record as a wholestgpport the Commissioner’s decisidBdwards v. Sullivan937 F.2d 580, 584 n.3

(11th Cir. 1991)Barnes v. Sullivay932 F.2d 1356, 1358 (11th Cir. 1991).
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Rasul's treatment records were not availatlehe time of the hearing. Doc. No. 0.The
claimant has the burden of proving the existenca disability as definelly the Social Security
Act. Carnes v. Sullivan936 F.2d 1215, 1218 (11th Cir. 1991 owever, because a hearing
before an ALJ is non-adversarial, the ALJ redaime basic duty to fully and fairly develop the
record even when a claimant is represented by couaham v. Apfel129 F.3d 1420, 1422
(11th Cir. 1997);Dozier v. Heckler 754 F.2d 274, 276 (8th Cir. 198%ee alsoRease V.
Barnhart 422 F.Supp.2d 1334, 1372 (N.D. Ga. 2006) (desqy the relationship between the
claimant’s burden and the ALJ’s duty). In prescase, Galino’s argumeistmoot. Assuming
Galino is correct that the ALJ failed to filllfher duty by not locating and introducing Dr.
Rasul’s treating records prior to the hearing, ¢hoecords were subseqtignmade part of the
record at the Appeals Council léveR. 7-8. Dr. Raul's recosdwere considered by the Appeals
Council and considered by this Court on appeal.staged above, even with the inclusion of Dr.
Rasul’s records, substantial evidence suppitres Commissioner’s decision to deny Galino’s
application. Therefore, becau&alino has not been harmed or prejudiced in any way, the Court
finds that the ALJ did not fail to fulfill heduty to develop a full and fair record.

D. Whether the ALJ Erred By Discounting Opinions of Treating Physicians.

Galino argues that the ALJ should have gigentrolling weight to the opinions of Drs.

15 Galino citesSims v. Apfel530 U.S. 103 (2000) for the general prapios that an ALJ has a duty to fully and
fairly develop the record. Galino fails to cite to any calsasare factually similar or atogous to the present case.
Doc. No. 10 at 16-17.
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Baumann and Rasul. Doc. No. F0.Galino also argues thatettALJ erred by finding that Dr.
Rasul was not a treating physiciald. Weighing the opinions an findings of treating,
examining, and non-examining physicians is an irtlegart of steps four and five of the ALJ’s
sequential process for determining disabilitfthe opinions or findings of a non-examining
physician are entitled to littleveight when they contradidhe opinions or findings of an
examining physician.Lamb v. Bowen847 F.2d 698, 703 (11th Cir. 1988). The ALJ may,
however, reject any medicalpinion if the evidence supps a contrary finding. Sryock v.
Heckler, 764 F.2d 834, 835 (11th Cir. 1986). Nonetheldss ALJ must state with particularity
the weight given different medicapinions and the reasons therefore, and the failure to do so is
reversible error. Sharfarz v. Bowen825 F.2d 278, 279 (11th Cir. 1987). W.ithout the ALJ
making the necessary findings, it is impossibledaeviewing court to determine whether the
ultimate decision is supported by substantial evidertdedson v. Heckler755 F.2d 781, 786
(11th Cir. 1985)" Absent good cause, the opinions of treating or examining physicians must be
accorded substantial or considerable weighamb v. Bowen847 F.2d 698, 703 (11th Cir.
1988).

Good cause exists when thei)reating physician's opinion was
not bolstered by the evidence;) @vidence supported a contrary

16 Galino cites tdJohnson v. Astur008 WL 623218 at *5 (M.D. Ga. March 4, 2008) for the proposition that “[a]
consultative examination is not to be given greater weight than the opinion of ytpdataician.” |d. However,
Galino fails to reconcile that proposition with its exceptizamely that “[a] treating physician’s opinion may be
discounted if it is not accompanied by objective medical evidence or is wholly concludory.”

" The Regulations maintain that the administrative lawgsdgyill always give good reasons in [their] . . . decision
for the weight [they] give [a] treating source’s opinion.” 20 C.F.R. § 404.1527(d)(2).
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finding; or (3) treatig physician's opiniorwas conclusory or
inconsistent with the doctor's own medical recordiillips v.
Barnhart 357 F.3d 1232, 1240-4111th Cir.2004) (citations
omitted); see also Edwards v. Sulliva@37 F.2d 580, 583 (11th
Cir.1991); MacGregor v. Bowen786 F.2d 1050, 1053 (11th
Cir.1986).
Johnson v. Barnhart138 Fed.Appx. 266, 269 (11th C2005). “The opinion of a non-
examining physician does not establish the goodeaecessary to reject the opinion of a
treating physician.” Johnson,138 Fed.Appx. at 269. Moreayethe opinions of a non-
examining physician do not constitute siaingial evidence when standing alorfgpencer ex rel.
Spencer v. Hecklei765 F.2d 1090, 1094 (11th Cir. 1985).
1. Dr.Baumannn
In the present case the ALJ reviewed Baumannn’s treatment notes and her medical
source opinion. R. 20, 22. The ALJ affordeddittbeight to Dr. Baumannn'’s ultimate opinion
because it was not supported by the objective caédecord. R. 22. The Court agrees. The
September 21, 2006 MRI of Galino’s lumbar spimas unremarkable. R. 416. The March 26,
2007 MRI of Galino’s lumbar and cervical spim@s largely unremarkéd except for a disk
herniation at the C6-C7 andree spurring. R. 489-91. Moreover, Dr. Baumannn’s opinion was
contrary to evaluations and opinions of Dr.tiaaa non-disability related consulting physician.

R. 542-43. Therefore, good cause existed to aflititd weight to the ultimate opinion of Dr.

Baumannn regarding Galino’s functional limitations.
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2. Dr. Rasul

The ALJ inaccurately described Dr. Rasulkason-treating physician. R. 22. However,
a review of Dr. Rasul's medical source opinioga&ling Galino’s functional limitations is also
contrary to the objective medicedcord as set forth above. Therefore, good cause existed to
afford little weight to his ultirate opinion. Moreoversubstantial evidence in the record as
whole supports the Commissioner’s decisiondemy Galino’s applidéon. “As the Eleventh
Circuit has held, a remand to have the ALJ garthe record would see no practical purpose
where it would not alter the ALJ’'s findings, amebuld be a waste of judicial resources.”
Harland v. Astruge 2008 WL 5137802 at *6 (M.DGa. Dec. 5, 2008) (citingraham v. Apfel
129 F.3d 1420, 1423 (11th Cir. 199YY¥are v. Schweike651 F.2d 408, 412 (5th Cir. 1981)).
Given the ALJ’s credibility finding, which Giao has not challenged on appeal, a remand to
have the ALJ properly note that Dr. Rasuhigeating physician, where ample good cause exists
in the record to discount higtimate opinion and substantialidgnce supports the decision on a
whole, would be futile.

E. Whether the ALJ Erred By Selectively Reading Record.

In support of his position, Galino fails tote to any binding caslaw or regulatory
support. Doc. No. 10. Galino cite®rtwood v. CommissioneB96 F.Supp.2d 799, 804 (E.D.
Mich. 2005) in support of hiargument. Doc. No. 10. IRortwood 396 F.Supp.2d at 806-07,

district court held thathe ALJ erred by not providing a fambjective, and non-selective reading
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of the record.ld.'® After carefully reviewig the entire record andettALJ’s decision, the Court
finds Galino’s argument is without merit besay in her opinion, thé\LJ provides a fair,
objective, and non-selecévaccount of the record.

F. Whether the ALJ Misstated the VE’s Testimony.

Galino argues that the ALJ misstated tME's testimony because the VE actually
testified that there were no jobs in the natlomaregional economy that an individual with
Galino’s limitations, as stated by the ALJ, coplerform. Doc. No. 10. Galino’s argument is
without merit. At the heany, the ALJ asked the VE two hypotital questions: one based on
Dr. Bigsby’'s RFC; and a second based on DurBannn’s RFC. R. 634-37. The VE responded
that an individual with the limitations describedDr. Bigsby’s RFC would be unable to perform
any jobs at the medium unskilled level, but thereewebs at the light undled level, such as an
usher or greeter, that an individual wigfalino’s limitations couw perform. R. 635-3&° Thus,
Galino’s argument that the VE testified that tharere no jobs that an individual with Galino’s

limitations could perform is misplaced.

18 The principal recognized iRortwoodis consistent with the legal requirement for an ALJ’s decision to be
supported by substantial evidence when the record is considered in its estety.gedwards v. Sullivay®37
F.2d 580, 584 n.3 (11th Cir. 1991).

' Regarding Dr. Baumannn’s RFC, which the ALJ discounted in her decision, the VE testifitttbth were no
jobs that an individual with those limitations could perform. R. 636-37.
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VI.

CONCLUSION

For the reasons stated above, itORDERED that the Commissioner’'s decision is

AFFIRMED . The Clerk is directed to enter a sepajadgment in favor of the Commissioner

and close the case.

DONE and ORDERED in Orlando, Florida on March 30, 2009.
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GREGORY J.XELLY
UNITED STATES MAGISTRATE JUDGE

The Court Requests that the Clerk
Mail or Deliver Copies of this Order to:

Robert Anderson

Cianfrogna, Telfer, Red&aherty & Anderson, P.A.
P.O. Box 6310

Titusville, Florida  32782-6310

Susan R. Waldron

U.S. Attorney’s Office

Suite 3200

400 N. Tampa St.

Tampa, Florida 33602

Mary Ann Sloan, Regional Chief Counsel

Dennis R. Williams, Deputy Regional Chief Counsel
Nadine DelLuca Elder, Assistant Regional Counsel
Office of the General Counsel, Region IV

Social Security Administration

61 Forsyth Street, S.W., Suite 20T45

Atlanta, Georgia 30303-8920
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The Honorable Philemina M. Jones
Administrative Law Judge

c/o Social Security Administration

Office of Disability Adjudication and Review
Suite 300

3505 Lake Lynda Dr.

Orlando, FL 32817-9801
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