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UNITED STATESDISTRICT COURT
M IDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

SONS OF CONFEDERATE VETERANS,
FLORIDA DIVISION, INC., JOHN W.
ADAMS,

Plaintiffs,
-VS Case No. 6:09-cv-134-Orl-28KRS
JEFFREY H. ATWATER, RAY SANSOM,
ANDY GARDINER, RICHARD
GLORIOSO, MICHAEL DAVIS,
ELECTRA THEODORIDES-BUSTLE,

Defendants.

ORDER
The Sons of Confederate Veterans, Florida Division (*SCV”) and its vice president, Jghn W.
Adams (“Adams”) (collectively “Plaintiffs”), challege the constitutionality of statutes establish|ng
Florida’s specialty license plate program. This cimgjéearises as a result of the Florida Legislatufe’s
failure to approve issuance of SCV’s proposearifederate Heritage” specialty plate featuring
depictions of five Confederate flags and two dnstons worn by Confederate soldiers from Flofidg.
Plaintiffs contend that Florida’s specialty licempdate program constitutes a public forum for private
speech. Plaintiffs further argue that the FloridatiBes grant unfettered discretion to the Florjda
Legislature to limit speech in violation of thghis of SCV’'s members tivee speech and equal

protection as guaranteed by the First and Foutte®mendments to the United States Constitutipn.

'Defendant Electra Theodorides-Bustle has filed a Dispositive Motion to Dismiss, Dispgsitive
Motion for Judgment on the Pleadings, andppgtive Motion for Summary Judgment (Doc. 28).
This order addresses those motions and Plaintiff's response thereto (Doc. 29).
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| agree. Florida’s specialty license plate program implicates private speech rights, and

320.08053, Florida Statutes (2009), is unconstitutionthleg@xtent it grants the Florida Legislaty

sectiol

re

discretion to decline approval of an application for a specialty license plate based on the sponsor’

viewpoint.
Background?
In 1995, the Florida Legislature (“Legislature”) established a scheme for the creaf

“specialty license plates.”An organization wishing to estish a specialty licence plate under tH

ion of

S

statutory scheme must submit to the Department of Highway Safety and Motor Vehicleg (“the

Department”): (1) a request for the specialtyglaing sought, describing the proposed license plate

in specific terms, including a sample plate; (2)iargdic survey indicating that at least 30,000 motor

vehicle owners intend to purchase the proposedd&erlate; (3) an application fee, not to excg¢ed

$60,000, to defray the costs incurred by the Department in the review of the applicatipn and

development of the specialty license plate; and (4) a marketing strategy and financial gnalysi

2 The parties stipulated to the factual staénts contained in the Background Secti@ee
Doc. 35-1).

® The statutory provisions relevant the present action include sections 320.08(
320.08056, and 320.08058, Florida Statutes. While section 320.08053 was amended ¢
September 1, 2010, the amended version of the stets not apply to organizations that submit
a letter of intent to the Department prioMay 2, 2008 and a valid survey, marketing strategy,
application prior to October 1, 2008. Ch. 2010-Z821-23, 49 Laws of Fla. SCV submitted t
required documentation prior to May 2, 2008. (Doc. 35-1 § 11). As a result, the version of
320.08053 effective Septem, 2010, does not apply to SCV’s application for the “Confedg

53,
pffectiv
ted
and

he
section
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Heritage” specialty license plate. Rathect®on 320.08053, Florida Statutes (2009), is applicable

because it contains the language that was @ceiii 2008 when SCV submitted its application. |
ease of reference, section 320.08053, Florida Sta20€9), will be discussed in the remainder
the Order without citation to year, i.e., “section 320.08053” or “§ 320.08053, Fla. Stat.”
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outlining the anticipated revenues and the planned expenditures of the revenues generate¢d by t
specialty platé.§ 320.08053(1), Fla. Stat. If these requiedts are satisfied, the Department subrits
the plan to the Legislature, and a specialty piadg then be created through passage of legislation
amending sections 320.08056 and 320.08058. Howevestatutory scheme is not specific as|to
how such enactment is to occur or what critefiaay—are to be applied in the process. |In

commenting on the enactment process, the Elev€mthuit has noted that “[i]f the sponsorirjg

* Section 320.08053 provides:

(1) An organization that seeks authotiaa to establish a new specialty license
plate for which an annual use fee is to be charged must submit to the department:

(a) A request for the particular spdtydicense plate being sought, describing
the proposed specialty license plate in specific terms, including a sample plate that
conforms to the specifications set by the department and this chapter, and that is in
substantially final form.

(b) The results of a scientific samslervey of Florida motor vehicle owners
that indicates at least 30,000 motor vehicle owners intend to purchase the proposed
specialty license plate at the increased cost. . . .

(c) An application fee, not to exce®60,000, to defray the department’s cost
for reviewing the application and developing 8pecialty license plate, if authorized.

(d) A marketing strategy outlining shadgrm and long-term marketing plans
for the requested specialty license eland a financial analysis outlining the
anticipated revenues and the planned expenditures of the revenues to be derived from
the sale of the requested specialty license plates.

The information required under this subsection must be submitted to the department
at least 90 days before the convening efribxt regular session of the Legislature.

(2) If the specialty license plate regted by the organization is approved by
law, the organization must submit the proposed art design for the specialty license
plate to the department, in a medium prescribed by the department, as soon ag
practicable, but no later than 60 days afteract approving the specialty license plate
becomes a law. If the specialty license plate requested by the organization is not
approved by the Legislature, the applicatiee shall be refunded to the requesting
organization.
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organization satisfies the[] regqements [of section 320.08053(1)],ethegislature “has unfettereg)
discretion to enact a law authorizing the specialty plate, or to reject thengiato.” Women'’s
Emergency Network v. BysB23 F.3d 937, 941 (11th Cir. 2005) (citations omitted) (emphas
original).

SCVis aFlorida corporation, (Doc. 35-1  id&s membership is comprised of descendd
of those who fought in the arméatces of the Confederate StatdsAmerica during the Civil War
(id. 1 2). Adams is a member and vice presidéi8CV and the chairmaoi SCV’s “Confederate
Heritage Plate Program.”Id( 11 4, 6). Pursuant to the statutory scheme set forth in se
320.08053, SCV filed the requisite application matenweith the Department for the establishmg
of a “Confederate Heritage” specialty license plale. §{11). Defendants do not argue that SCV
failed to comply with the statutory requiremefaissubmission of the “Confederate Heritage” plg

On February 26, 2008, State Representddiorald Brown introduced House Bill 1159
amend sections 320.08056 and 320.08058 to estabtigindposed “Confederate Heritage” licen

plate. (d. § 13). The Department subsequently notifiedstaff directors of the House Infrastructy

is in

ANtS

ction

PNt

has

Committee and the Senate Transportation Commitsg&SthV had satisfied the statutory application

requirements set forth in section 320.08053 for tkatwn of the proposed “Confederate Heritage”

license plate. Id. 1 12). However, no action was taken on House Bill 1159 in the 2008 legidlative

session, and the Legislature tealgen no further action regarding House Bill 1159 to date J(14).

As a result, the proposed “Confederate Heritage” license plate has not been established.

°0On June 17, 2008, the Legislature enacted a moratorium on the issuance of new gpecialt

license plates, effective October 1, 2008. Ch. 2008-8 45, Laws of Fla. The moratorium does

apply to proposals submitted to the Department poidMay 2, 2008 or included in a bill filed during

the 2008 Legislative Sessiom., and therefore does not apply to SCV’s application for
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Analysis
Plaintiffs challenge the constitutionality of Florida’s specialty license plate program, ar
that it gives the Legislature “unfettered discretionér the specialty license plate approval prog
in violation of the First Amendment, (Compl., Doc. 1, 1 38), and that therefore either the vic

portions should be severed or tsaes 320.08053, 320.08056, and 320.08058 should be deg

guing
ess
blative

lared

“unconstitutionalin toto”® (id. 1 39). Defendant Electra Theodorides-Bustle (“Defendant”),

responds that Florida’s specialty license platgpam does not violate the First Amendment beca
“specialty plates are government speech under Florida’s statutory scheme, and governmer
is not subject to scrutiny under the Free Speech Clause of the United States Constitution.”

at 2). Inthe alternative, Defendant also mdeegudgment on the grounds that: (1) this Court la

subject matter jurisdiction under the Tax Injunctiwet, 28 U.S.C. § 1341; (2) the present action

barred by the Eleventh Amendment to the UnitedeSt&onstitution; and (3) Plaintiffs fail to state

establishment of a “Confederate Heritage” specialty plate.

® The Complaint lists section 320.08056 twice in paragraph 39 but does not list s
320.08058. Because a number of other paragraphg i@omplaint attack the validity of sectig
320.08058, I will consider the repetition of section 320.08056 to be a scrivener’s error and ¢
paragraph 39 as attacking both sections 320.08056 and 320.08@&8.e(@.Compl. 11 8, 10, 28
38).

Juse
t spee
Doc. 2
Cks

) iS

ection
n
DNStrue

"Plaintiffs initially named all of the following d3efendants: Jeffrey Atwater, President of the

Florida Senate; Larry Cretul, Speaker of theridla House of Representatives; Andy Gardirn
Chairman of the Senate Transportation Committee; Richard Glorioso, Chairman of the
Committee on Infrastructure (collectively, “the Legislator-Defendants”); and Electra Theoda

er,
House
rides-

Bustle, Executive Director of the Department, all of whom were sued solely in their official capagcities.

(Doc. 1). Legislator-Defendants and Defendant Theodorides-Bustle filed separate motions to
(Docs. 10, 11). While the LegistatDefendants were found to egjabsolute legislative immunit
and all claims against them were dismissed, Theodorides-Bustle’s Motion to Dismiss was (
(Doc. 24 at 13). Subsequently, Theodorides-Bistle the present Dispositive Motion to Dismis
Dispositive Motion for Judgment on the Pleadings, and Dispositive Motion for Summary Judg
(Doc. 28).
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a claim against the Defendant upeinich relief may be grantedid( at 1-2). A hearing was held g
the motion on August 18, 2010, (Doc. 48)ring which the parties agreed that a trial is not neceq
and that the dispositive issue in this case isthwr the speech at issue is government spee
private speech.
I. First Amendment

A. Distinguishing Gover nment Speech from Private Speech

The constitutionality of Florida’s specialty licemplate program does indeed turn on whe
messages contained on the specialty licenseelabnstitute private speech, to which F
Amendment protections apply, or governmergesin, which is “exempt from First Amendmse
scrutiny.” Johanns v. Livestock Mktg. Ass5#4 U.S. 550, 553 (2005). “A government entity |
the right to speak for itself. i& entitled to say what it wishes atwdselect the views that it wants
express.” Pleasant Grove City, Utah v. Summurg9 S. Ct. 1125, 1131 (2009) (internal citatio
guotations, and alteration omitted). The santrisswhen a government entity “receives assistg
from private sources for the purpose of delivering a government-controlled mesthgeiting
Johanns 544 U.S. at 562 (where the government controls the message, “it is not precludg
relying on the government-speech doctrine merely because it solicits assistance
nongovernmental sources”)). Thus, where the gouwent “engagles] in [its] own expressi
conduct, . . . the Free Speech Clause has no applicatihn.”

On the other hand, “government entities aretbjricnited in their ability to regulate privatg
speechin ... ‘traditional public forald. at 1132(quotingCornelius v. NAACP Legal Def. & Edu
Fund, Inc, 473 U.S. 788, 800 (1985)). “Reasonable timacg@l and manner restrictions are allow

but any restriction based on the content of the speech must satisfy strict scrutiny, that is, the re
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must be narrowly tailored to serve a compelling government intelegiriternal citations omitted)

Restrictions based on viewpoint are strictly prohibitied. In addition to traditional public fora, thie

Supreme Court has also recognized that a “government entity may create ‘a designated publ

c forun

if government property that has not traditionalgeh regarded as a public forum is intentionally

opened up for that purposdd. (citingCornelius 473 U.S. at 802). Govanent speech restriction
in a designated public forum are “subject to the saimet scrutiny as restrictions in a tradition
public forum.” Id.

A third type of public forum recognized by tBepreme Court is the “limited public forum.
Christian Legal Soc’y v. Marting230 S. Ct. 2971, 2984 n.11 (2010) (cittigmmuml29 S. Ct. at
1132). Government entities establish a limpedblic forum by opening government property f1
public speech but limiting the use of the governmemperty to certain groups or dedicating it “sole
to the discussion of certain subjectSUmmum129 S. Ct. at 1132 (citingerry Educ. Ass’n460
U.S. at 46 n.7). Speech restrictions imposed by the government in limited public fora, wh
subject to strict scrutiny, must be reasonable and viewpoint-ne@tvat News Club v. Milford Cen
Sch, 533 U.S. 98, 106-07 (2001).

The Supreme Court has yet to set forthecd framework for differentiating governmef
speech from private speech, leaving some question as to the appropriate standard to apply in
Florida’s specialty license plate program. However, its analySesannsandSummumalong with
several circuit court cases discussing government speech versus private speech in the d
specialty license plate programs, provide some guidance.

In 2005, the Supreme Court addressed the distinction between government and privat

in determining whether a federal program reagitoeef producers to finance promotional messa
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to support the beef industry violates the First Amendméstanns544 U.S. at 554. Th#&ohanns

Court held that where “the government setsdiierall message to be communicated and appr

every word that is disseminated, it is not pudeld from relying on the government-speech doctf

merely because it solicits assistance from nongovernmental sources in developing

messages®” Id. at 562. In reviewing the legislatiameating the beef promotion program, t

Supreme Court noted that “Congress and the Segrfgf Agriculture] . . . set out the overarching

message and some of its elementtd: at 561. While Congress “left the development of
remaining details to an entityhese members are ansaile to the Secretary, . . . the Secret
exercise[d] final approval authority over evergrd used in every promotional campaighd’” Under
this legislative scheme, “[tlhe message set otliterbeef promotions [was] from beginning to end
message established by the Federal Government” and therefore governmentispa&aO0.
More recently, the Supreme Court distinguished government speech from private sp
the context of city park monumentSummum129 S. Ct. at 1132. I[Bummumthe respondent
challenged the city’s refusal to place a permanent monument donated by Summum, a 1
organization, in a public pafk.ld. at 1130. The 2.5-acre park already contained fifteen
permanent displays, at least eleven of winehe donated by private groups or individuadtks. The

city rejected the respondents’ monument becausid mot comport with the city’s policy of only

8 TheJohannscourt did acknowledge that “[o]n some set of facts,” the respondents m
able to establish an as-applied compelled speeadlenlye if it were established “that individual bg
advertisements were attributed to respondents” rather than the government. 554 U.S. at 54

° On two separate occasions, Summum’s presidiie a letter to the city’s mayor requesti
permission to erect a stone monument that wooidain “the Seven Aphorisms of SUMMUM” an
be similar in size and nature to the Ten Commandments monument already displayed in tf
Summuml29 S. Ct. at 1129-30.
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accepting monuments that either “(1) directly relatejdhe history of [the city], or (2) were donaty
by groups with longstanding tiégsthe . . . community.’ld. at 1130. Th&ummunCourt found that
“[plermanent monuments displayed on public propsspically represent government speech,” g
noted two particularly relevant characteristics of permanent monumkhtst 1132. First, the
government is clearly identifiable as the speakegardless of whether a monument is governm
commissioned and financed or privately-financed donated, it is apparent that it is the governni

speaking—rather than a private party—because “[ghonents have long used monuments to sped

the public,” and the monument @ government-owned propertyld. at 1133. Second, the

government maintained extensive control over “the messages sent by the monuniéntq.

Specifically, the government “exercised selectivapd “editorial control” over the monuments a
“[took] care in accepting donated monumentdd. In light of these clracteristics, city park
monuments were found to communicate government speech.

Both before and after thaiSreme Court’s decisions dohannsandSummumseveral circuit
courts have specifically addressed the issaéstihguishing government speech from private sp¢g
in the context of specialty license plates and bigexl three general approaches to doing so. H
to theJohannsandSummundecisions, the Fourth Circuit decidedns of Confederate Veterans, Iy
v. Commissioner of the Virginia Department of Motor Vehj@88 F.3d 610 (4th Cir. 2002), whe
it laid out the first of these approaches: thé/3&ctors. The SCV factors are a nonexhaustive
of factors used to determine thegure of the messages communicated on specialty plates and in

(1) the central “purpose” of the programvitiich the speech in question occurs; (2)

the degree of “editorial control” exerctsby the government or private entities over

the content of the speech; (B identity of the “literal spaker”; and (4) whether the

government or the private entity bears thltimate responsibility” for the content of
the speech . . ..
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Id. at 618-19 (citingVells v. City & Cnty. of Denvep57 F.3d 1132, 1141 (10@ir. 2001)). The
SCV factors were subsequently adopted by the Ninth Circirizona Life Coalition Inc. v. Stantpr
515 F.3d 956, 965 (9th Cir. 2008), which was decided afteannsbut prior toSummum

The Seventh Circuit has found the SCV factosdrirctive but has opted to “simplif[y]” th
inquiry. Choose Life of lll., Inc. v. Whité47 F.3d 853, 863 (7th Cir. 2008). White which was
also decided aftelohanngut prior tcsSummunthe Seventh Circuit adopted the “reasonable per;
standard, which “focus[es] on the following inquiryinder all the circumstances, would a reasond
person consider the speaker to be the government or a private Yatty?it 863. The EightH
Circuit also adopted the “reasonable person” standarRbach v. Stouffeb60 F.3d 860 (8th Cir
2009), stating that the government speech anatyaibes “one key question: whether, under all
circumstances, a reasonable and fully informecesies would consider the speaker to be
government or a private partyltl. at 867. AlthougliRoachwas decided approximately one morj
after SummumtheRoachcourt merely mentioneBummunn a footnote, stating that tfsammum
decision did not require a differemtitcome because “[u]nlike monemts displayed in public park
specialty license plates that advertise the nammeotio of a private organization facilitate express
conduct on the part of the organizatiowats supporters, not the governmeriRdach 560 F.3d at
868 n.3. ThdRoachcourt provided no further analysis of tSemmundecision.

Finally, the Sixth Circuit has provided the thapproach to distingsining government speeg

19 A similar inquiry was later adopted by Justice Souter in his concurreBcetmurwhere
he opined that “the best approach that occumset@s to ask whether a reasonable and fully inforr
observer would understand the expression to be gaosarinspeech, as distinct from private spe
the government chooses to oblig&summum129 S. Ct. at 1142 (Souter, J., concurring).
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from private speech: the control approach. American Civil Liberties Union of Tennessee
Bredesen441 F.3d 370 (6th Cir. 2006), which was decided dttbannsbut beforeSummumthe

Sixth Circuit found that the Supreme Court’s decisiodahannsdictated that the linchpin of th
government speech inquiry was the degramafrol the government had over the speddhat 375
(“[W]hen the government determines an overarching message and retains power to appro
word disseminated at its behest, the message must be attributed to the government

Amendment purposes.”).

Informed by the Supreme Court’s effortsdefine the contours of the government spe
doctrine indJohannandSummumas well as the analysis of specialty license plates set forth in
circuits, | decline to wholly adopt any of the three approaches developed in the other circui
SCV factors were developed prior to the Supreme Court’s decisBanmmumand theSummum

Court neither adopted the SCV factors in nante addressed three of the four factors

distinguishing government and private spee€sbmmuml29 S. Ct. at 1132-34. Furthermore, wHi

the “reasonable person” standard was presented in Justice Souter’'s concurgememtonit was
not adopted by th&ummunmajority and therefore will not be adopted heie. at 1141-42.
Additionally, while | agree with the Sixth Cirtuthat the degree of government control ig
consideration in distinguishing private speech from government speech, the Supreme ¢
Summunmade clear that it is not the sole factor. Instead, | conclude that the two conside
discussed iSummunprovide the appropriate framework flistinguishing government speech frg
private speech in the context of Florida’s specidignse plate program. These considerations
(1) how easily the governmentdentified as the speaker, and (@w much control the governme

has over the message communicatdd.The more easily the government is identified as the spe
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and the greater the government’'s control over the message communicated, the more i
message is to be government speddh.

The first consideration—the ease with which the government could be identified

Kely th

hs the

speaker—indicates that specialty license platgsravate, rather than government, speech. Whern the

SummunCourt addressed this consideration, it noted that when permanent monuments are djsplaye

on public property, there is “little chance that observers will fail to appreciate the identity
speaker” as the governméntd. at 1133. In contrast, when specialty license plates are plac
private vehicles, there is little chance that obsemdlsappreciate the identity of the speaker as

government.

pf the

bd on

the

“The most obvious speakers in the specialtyeptantext are the individual vehicle owners

who choose to display the specialty plates aadgponsoring organizations whose logos or mess
are depicted on the plates¥White 547 F.3d at 863-64. Unlike permanent monuments, w

“governments have long used to speak to the pul8ieimum129 S. Ct. at 1132, specialty “plat

Ages

hich

D
(2]

serve as ‘mobile billboards’ for the [sponsorimgyanizations and like-minded vehicle ownerd to

promote their causesWhitg 547 F.3d at 863. With more than 110 specialty plates availahjle to

Florida vehicle owners, it is unlikely that the $taif Florida would be identified as the spea

communicating each of the messages contained in the specialty fateeRoactb60 F.3d at 864

Ker

(“[T]he wide variety of available specialty plafesther suggests that theessages on specialty plates

communicate private speech.”). Additionally, becasfsecialty license plates are voluntary rat

™ n his concurrence, Justice Stevens noted that it wasax tertaintythat observers will

associate permanent displays with the governmental property oviamimum129 S. Ct. at 1139

(Stevens, J. concurring) (emphasis added).
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than compulsory, private individuals—rather til@government—choose which message, if any,
want to communicate. Under these circumstaraeservers will not appreciate the identity of
speaker to be the State of Floridéee Bredesed41 F.3d at 370 (Boyce, J., concurring in part §
dissenting in part) (finding it illogical that thieennessee government would decide to establi
specialty license plate promoting the Universitytdrida—the University of Tennessee’s arch-ri
in football-and stating that “it is a nice academic exercise to hypothesize that the licens
program is a governmental program to dissemitmateigh private volunteers all of the state's vari
messages, but it seems to me to be a conclusionrtlygidges banished to our ivory towers and s
off from the real world could reach”).

The second consideration—-the degree of government control over the m
communicated—also indicates that Florida’s spgclecense plate program provides a venue
private speech, not government speech. AlthougbBépartment maintains final approval author
over the license plate, the substance of the messag@unicated originates with and is develoy
by the sponsoring organizatio@omparelJohanns544 U.S. at 561 (noting that the Secretary’s |
in the beef campaign extended beyond grantingdipitoval or rejection; government officials “als
attend[ed] and participat[ed] in the open tivegs at which proposals [we]re developedijth Sons
of Confederate Veteran®88 F.3d at 621 (noting that Virginia’s license plate design criteria “do]
contain guidelines regarding the substantive comtithie plates or anyidication of reasons, othd
than failure to comply with size and space restitdj that a special platesign might be rejected”)

Under Florida’s statutory scheme, the spomgparganization submits a description of {
proposed license plate, a propoaeiddesign, and a sample plate in “substantially final form” to

Department. § 320.08053(1)(a), (2pFbtat. Furthermore, althoutlie Department is “responsible
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for the development of thepecialty license platesl. 8§ 320.08056(1), and there are some gengral

guidelines regarding the design of certain specialty license péatese.qg.id. 8 320.08058(3)(a

(“Collegiate license plates must bear the cadms design approved by the department as approgriate

for each state and independent university.”), thevemt statutes do not contain any guideline$ or

criteria relating to the substantive content of specialty plates established under section 32008053

Therefore, the substance of the messages commenhtbabugh specialty license plates created upder

section 320.08053 originates with the spomsprganization, not the Legislatur€f. Planned

Parenthood of S.C. v. RQ861 F.3d 786, 793 (4th Cir. 2004 )diing that South Carolina’s “Chooge

Life” license plate communicated government speectraithe plate “originated with the State, and

the legislature determined that the plate will bear the message ‘Choose Life”). Accordingly, the

sponsoring organization—rather than the State of Florida—maintains control over the nmjessag

communicated by specialty license plates.

As the previous discussion demonstrates, specialty license plates established unde

I sectic

320.08053 implicate private speech rightsTherefore, the statutory scheme creating Florida’s

specialty license plate program must be analjzeddetermine if it allows the State to engagg in

2Based on this finding, SCV’s chaithat the Florida specialty plate program violates its e
protection rights under the Fourteenth Amendment need not be addressed.

Jual

13The Supreme Court has expressed disfavdatial challenges because they “often res{ on
speculation” and “raise the risk of ‘premature interpretation of statutes on the basis of fdctually

barebones records.Wash. State Grange v. Wash. State Republican,P&@J.S. 442, 451 (2008)

(citing Sabri v. United State$41 U.S. 600, 609 (2004)). Facial challenges may “also run corjtrary

to the fundamental principle of judicial restridiand may “short circuit the democratic process

by

preventing laws embodying the will of the people from being implemented in a manner corjsistent

with the Constitution.”ld. Nonetheless, a facial challenge on overbreadth grounds is perm

where there exists “a realistic danger that theust itself will significantly compromise recognized

ssible

First Amendment rights of parties not before the Coutlifyy Council of Los Angeles v. Taxpayars
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viewpoint discriminatiort! “The danger giving rise to [this] First Amendment inquiry is that
government is silencing or restraig a channel of speech . . City of Lakewood v. Plain Dealg
Publ’'g Co, 486 U.S. 750, 763 (1988). “This danger is ar@sith when the determination of wh
may speak and who may not is left to the iaibd discretion of a government official.ld.
“[W]ithout standards governing the exercise of thsion, a government official may decide who m
speak and who may not based upon the conteheapeech or viewpoint of the speakét.’at 763-
64.

The Florida specialty license plate programwafidhe Legislature to engage in exactly t
type of dangerous viewpoint discrimination. €elBtatutory scheme provides instructions
submitting the license plate applications toltbgislature, § 320.08053(1)(d), Fla. Stat., and def
the steps required if the application is approwkd 320.08053(2), but it omits any criteria to gui

the Legislature in deciding whether to approveaiglication or not. Consequently, the Legislat

for Vincenf 466 U.S. 789, 801 (1984). In the present dasd;lorida specialty license plate progrd
fails to provideany standards to channel the Legislature’s discretion to amend the relevant g
to establish specialty plates proposed undetien 320.08053. Such unbridled discretion creat
realistic danger that the statute would significantdynpromise the First Amendment rights of g
number of parties not currently before the Court. While section 320.08053 was amended &
September 1, 2010, the version of the statute at issue in the present case continues to
organizations exempt from tmeoratorium under Section 45, and the Defendant does not arg
present any evidence to suggest that Section 4eammly to SCV. Indeed, at oral argument, |
parties agreed that a facial challenge was appropriate in the present action. (Doc. 46).

4 Normally, a forum analysis would be undertaken at this juncture to determine w
section 320.08053 creates a traditional public forum, a designated public forum, or a limited
forum. See, e.gWhitg 547 F.3d at 864-65. However, because section 320.08053 fails to p
viewpoint discrimination, as discussed below, the statute is unconstitutional in any public f
Accordingly, the type of public forum created $iction 320.08053 need not be determined at
juncture.See Roactb60 F.3d at 868 n.4 (“[B]ecause we findttthe statute unconstitutionally faile
to provide standards or guidlines to preveetwpoint discrimination, waeed not [conduct a forur
analysis].”).
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retains unfettered discretion to decline or appewequest for a specialty license plate based s¢
on the sponsoring organization’s viewpoint, and therefore the provisions of section 320
granting this unfettered discretion are unconstitutibéh@ee Women’s Emergency Netw823 F.3d
at 941.

B. Severability of Section 320.08053

Plaintiffs contend that the offending premns of section 320.08053—the last sentenc
subsection 1 and subsection 2 in its entirety—shds@l severed from the remainder of sect
320.08053 and that a mandatory injunction shouldsbeed directing Defendant to authorize
“Confederate Heritage” license plate without ledisaapproval. As discussed below, however,
provisions are not severable.

State law determines the severability of a state staday Outdoor Adver., Inc. v. City
Mary Esther 397 F.3d 943, 949 (11th Cir. 2005) (citirtin Dealer Publ'g Cq.486 U.S. at 772).
Under Florida law, when a portion of a statuteléslared unconstitutional, the remainder of
statute will be permitted to stand, provided:

(1) the unconstitutional provisions can be separated from the remaining valid

provisions, (2) the legislative purpose expressed in the valid provision can be

accomplished independently of those whaahivoid, (3) the good and the bad features

are not so inseparable in substance tharntbe said that the Legislature would have

passed the one without the other and, (4a&rcomplete in itself remains after the
valid provisions are stricken.

Lawnwood Med. Ctr., Inc. v. Seeg880 So. 2d 503, 518 (Fla. 2008) (quot@rgmp v. Bd. of Pub

5The provisions of section 320.08053 granting thgislature unfettered discretion to decli
to approve a proposed specialty license platkide the last line of subsection 320.08053(1)
subsection 320.08053(2) in its entirety.
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Instruction 137 So. 2d 828, 820 (Fla. 1962)). Plaintiffs maintain that the proposed severance is

appropriate because it would remove the uniitoi®nal provisions of 320.08053 and leave in plgce

an administrative route through wh the Department would be required to approve any speq
license plate applications properly submitted by sponsoring organizations. | disagree.

Section 320.08053 requires a sponsoring organization to submit an application

ialty

to the

Department, and after the Department ensures that the application is complete, it submits th

application to the Legislature. The Department has no authority under section 320.08053 to d

anything else with the application until it is apped by the Legislature. Therefore, if sectipn

320.08053 were to be severed in the manner propodeldioyiffs, the result would not be to simp
remove the Legislature’s discretion and make the approval of specialty license plates
administrative; rather, severance in that manner would remove the mechanism for approv
specialty license plate applications filed under section 320.08053 altogether.

No other section of the Florida Statutes provides a mechanism for approving specialty
plate applications. Section 320.08056 states thaig'[fepartment is responsible for developing
specialty license plategithorized in s. 320.08053,” § 320.08056(1), Fla. Stat. (emphasis adde]

It then explains the process of issuing those licplages to the individual owners or lessees of mq

vehicles including the fees atakes required for each platiel. § 320.08056(2)-(5), (7), (10)-(12).

Section 320.08056 also addresses the design, rerealjscontinuance of specialty license plg
that have been approved pursuant to section 320.08058320.08056(6), (8)-(9), (12). Nowher|
however, does section 320.08056 provide an indeptecess for approving specialty licen
plates. In other words, seati 320.08056 only pwides a framework for the Department to follg

when issuing and regulating those specialty license plates that have already been approvg
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Legislature under section 320.08053. Similarlytisec320.08058 merely lists the specialty licern
plates that have been approved by the Legiggtursuant to the process set out in section 320.0
and authorizes the Department to issue them; it does not provide its own approval process

The remaining provisions eéction 320.08053, even when combined with sections 320.0
and 320.08058, fail to create “an act complete in itsél€tamp 137 So. 2d at 830. In addition, tf
legislative purpose expressed in the remaining provisions of § 320.08053—establishing s
license plates through an application process—could not be accomplished independent of

provisions.See Lawnwog®90 So. 2d at 518 (finding the statutesatie could not be severed whe

se

B053

8056
e
pecialt
the voi

pre

the statute would not be “an act complete infiiggice the invalid portions are severed, that wguld

accomplish what the legislature so clearly intended”). Accordingly, under Florida law
unconstitutional provisions of section 320.08053 cannsefered from the remainder of the secti
rendering section 320.08053 void in its entirety.

Plaintiffs contend that if the unconstitutional provisions of section 320.08053 canr
severed, then the entire specialty license plate scheme—sections 320.08053, 320.08(
320.08058-shodlbe declared “unconstitutional toto.” (Doc. 38 at 14). Plaintiffs maintain thg
“[tJo do otherwise means leavimg place a system which inhibifiee speech rights by conditionir]

that speech on obtaining a license or permit frayo\eernment official in that official’s boundles

16 Plaintiffs citeRoach v. Stouffein support of their contention that section 320.0805
severable. IfRoach the Eighth Circuit found the unconstitutional provisions to be severable
the remainder of the specialty license plate steytgcheme where the remaining provisions provi
“sufficient statutory authority [] for the DepartmeaitRevenue to issue specialty license plates g
receiving the approval of the Joint CommitteB60 F.3d at 871. Here, the remaining provision:
section 320.08053 would not similarly provide a mechanism for issuing specialty licensg
applications filed under section 320.08053.
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discretion.” (d.).

Notwithstanding Plaintiffs’ characterizationtbie Florida specialty license plate program as

a “system” encompassing sections 320.08053, 320.0808&20.08058, Plaintiffs fail to allege thiat

either section 320.08056 or section 320.08058 grantstiislature unfettered discretion to apprgve

or deny applications for specialty license platesfact, as notedbove, neither section 320.08056

nor section 320.08058 discusses any approval prooespecialty license plates except fpr

referencing the one set forth in section 320.08053inding that secbn 320.08053 isoid in its

entirety, therefore, does not necessitate a finding that sections 320.08056 and 320.08058 are al

unconstitutional. Moreover, it is unclear thatiBtiffs would have sinding to challenge th
constitutionality of sections 320.08056 and 320.08058, as they have not alleged any specif
either actual orimminent, arising frdhrese particular atutory provisionsSee Women’s Emergen

Network 323 F.3d at 947 (finding the appellants lacktaahding to challenge Florida’s “Choose Lif

specialty plate statute, section 320.08058(30), bedhas€hoose Life statute does not in any way

restrict or prohibit Appellants’ speech. Nothinglie Choose Life statute prevents Appellants from

applying for or gaining entrance to the speciattgiise plates forum. The First Amendment protgcts

the right to speak; it doe®tgive Appellants the right to stop oftsewith opposing viewpoints fron
speaking.”) (emphasis in original).
II. Motion to Dismissfor Failureto Statea Claim and Eleventh Amendment | mmunity

Although the Defendant agrees that disposition of this case turns on whether the m

-

pssage

communicated by specialty license plates are private speech or government speech, sh¢ has 1

waived other arguments previously raised. Spedifidaefendant contends that even if the specialty

license plate statute is unconstitutional, the Comptails to allege thaDefendant did anything, of
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failed to do anything, that violated the Plaiisti rights under the First Amendment or any oth

provision of law and therefore, the complaint should be dismissed because the Plaintiffs cg

er

N prov:

no set of facts that would entitle them to reli@@oc. 28 at 10) Additionally, Defendant argues that

this is a suit against the state of Florida artefore it should be dismissed because it is barred by

the Eleventh Amendmentld( at 8-10). Defendant’s arguments are unpersuasive.

The Eleventh Amendment bars suits againsite §ty citizens of another state as well as uits

initiated by that state’s own citizeHsEdelman v. Jordam15 U.S. 651, 663 (1974). Thus, “[u]nlg
a State has waived its Eleventh Amendmentumity or Congress has avielden it, [] a State canng

be sued directly in its own name regardless of the relief soughtgham 473 U.S. at 167 n.14

[7]]

S

—

=+

(internal citations omitted). However, there is a well-recognized exception to this rule fof suits

against state officers seeking prospective equitalid te end continuing violations of federal law.

Summit Med. Assocs., P.C. v. Pryb80 F.3d 1326, 1336 (11@ir. 1999) (citingldaho v. Coeur

d’Alene Tribe 521 U.S. 261, 269 (1997)). Because “an unitati®nal statute is void, and therefo

€

does not ‘impart to [the officer] any immunity from responsibility to the supreme authority ¢f the

"Defendant also argues that this Court lacks subject matter jurisdiction over the preser
under the Tax Injunction Act, 28 U.S.€.1531, because “[d]eclaring sections 320.08056
320.08058 to be unconstitutional will prohibit the Stat&lofida from collecting the fees set for
in section 320.08056.” (Doc. 28 at 2-3). Defendarther maintains that the Eleventh Amendmg
bars the present action because a declaration that section 320.08056 is invalid would re
monetary loss resulting from a past breach ofjallduty. (Doc. 28 at 8-9). Because | do not f
sections 320.08056 and 320.08058 tawalid, these contentions need not be addressed, as con
by the Defendant at oral argument.

8 The Eleventh Amendment to the United St&leastitution provides: “The Judicial Pow
of the United States shall not be construedxtend to any suit in law or equity, commenced
prosecuted against one of the United States byddsi of another State, or by Citizens or Subjé
of any Foreign State.” U.S. Const. amend. XI.
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United States,’ the Supreme Court has held tleadtficer is not entitled to protection by the stat
sovereign immunity."Green v. Mansoy#74 U.S. 64, 68 (1985) (quotiig parte Young209 U.S.
123, 160 (1908)). This exception has been described as a “legal ‘fiction’ because it creates a
imaginary distinction between the state and its officdeeming the officers to act without the state’s
authority, and, hence, without immunity protectiongwithey enforce state laws in derogation of the
Constitution.” Summit Med.180 F.3d at 1336 (citingennhurst State Sch. & Hosp. v. Halderman
465 U.S. 89, 114 n.25 (1984)).

In Ex parte Youngthe Supreme Court observed:

In making an officer of the ate a party defendant in a suit to enjoin the enforcement

of an act alleged to be unconstitutional, it is plain that such officer must have some

connection with the enforcement of the actelse it is merely making him a party as

a representative of the state, and thereby attempting to make the state a party.

... The fact that the stadfficer, by virtue of his officehas some connection with the

enforcement of the act, is the important araterial fact, and whether it arises out of

the general law, or is specifically created by the act itself, is not material as long as it
exists.

11%

209 U.S. at 157. “Therefore, unless the state offiasrsome responsibility to enforce the statutg or
provision at issue, the ‘fiction’ dEx parte Youngannot operate,” and a suit against a state officer
seeking to challenge the condfitmality of the statue or provision is barred by the Elevgnth
Amendment. Summit Med.180 F.3d at 1341. On the other hand, where a state officer has some
responsibility to enforce the statute or provisiorsatie, that state officer is a proper defendant ih an
action seeking to challenge the constitutionalityhef statute or provision under the “fiction”Bx
parte Young Id.

In the present case, section 320.08056(1) provide$[tlhe [D]epartment is responsible for

developing the specialty license plates autteatiin s. 320.08053.” The Defendant, as Execuive
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Director of the Department, exercises a suffitmnnection to the enforcement of the challen
statute, as required lgx parte Youngto be a proper defendant to the present action, which
prospective equitable relief to end allegedtinuing violations of federal laveee Roach v. Stouffe
560 F.3d 860, 871 (8th Cir. 2009) (upholding a permaimgunction ordering the Director of th
Missouri Department of Revenue to issue a “Chadfeé specialty plate where the relevant statu
charged the Department of Revenue with issuing specialty license plates). According
Complaint states a claim against the Defendant upon which relief may be granted, and this s
not violate the Eleventh Amendment.
Conclusion

By placing unfettered discretion in the handga@¥ernment officials to grant or deny accs
to a public forum, section 320.08053, Florida Stattitasates a threat of censorship that by its v
existence chills free speechSec’y of State of Md. v. Joseph H. Munson @87 U.S. 947, 964 n.1
(1984). This threat of censorship is heightened wherspeech at issue is controversial, as it i
this case. Indeed, the fact that the speech ismansial strikes at the very heart of First Amendm
protections, for “[i]f there is a bedrock principle underlying the First Amendment, it is tha
government may not prohibit the expression of an idea simply because society finds the id
offensive or disagreeableTexas v. Johnseod91 U.S. 397, 414 (1989).

Accordingly, because section 320.08053 (2009}isafes private speech rights and provig
the Legislature with unfettered discretion to engage in viewpoint discrimination when declir]
approve a specialty license plate application, it is unconstitutional under the overbreadth dg
Additionally, because the remaining portionsettion 320.08053 do not provide a mechanism

approving applications for specialty license g&isection 320.08053 is void in its entirety. Thus
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rights can be granted to the Plaintiffs under this section, and the Defendant will not be dire

cted tc

issue the proposed “Confederate Heritdgehnse plate. Sections 320.08056 and 320.08058 dp not

similarly provide the Legislature with unfettered detton to restrain speech in violation of the Fiyst

Amendment and therefore are motd as unconstitutional. It @SRDERED that Defendant Electra

Theodorides-Bustle’s Dispositive Motion to Dismiss, Dispositive Motion for Judgment op the

Pleadings, and Dispositive Motion for Summary Judgment (Doc. ZBEMIED. The Clerk is
directed to enter judgment in favor of Plafifstdeclaring section 320.08033prida Statutes (2009
unconstitutionadf and thereafter close this file.

DONE andORDERED in Orlando, Florida on March 30, 2011.

JOHNANTOON T =
United States District Judge

™

Copies furnished to Counsel of Record

PAlthough Plaintiffs did not file cross-motion for summary judgment, all parties filed
briefs (Docs. 38 and 40) and agreed in the Jaitvisement to the Court (Doc. 43) and subseque
at the August 18, 2010 hearing thattnal was necessary and that this case could be resolved ¢
parties’ filings.
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