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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

LEONARD WALDEN,
Plaintiff,
-VS Case No. 6:09-cv-1332-Orl-DAB

COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

MEMORANDUM OPINION AND ORDER

This cause came on for consideration withayat argument on review of the Commissioner’s
decision to deny Plaintiff's application for satisecurity disabilityinsurance benefits angd
supplemental security income. For the reasorn®sé herein, the decision of the Commissionef is
AFFIRMED.
PROCEDURAL HISTORY
Plaintiff filed applications foDisability Insuranc8enefits and Supplemental Security Income
on January 25, 2005, alleging an onset date of March 2, 2004 (R. 95-99, 101-02, 274-76). Th

applications were denied upon initial review awhin on reconsideration, and Plaintiff requedted

and received a hearing before an Admintstealaw Judge (“the ALJ") (R. 64-67, 270-71, 474-98).

A

By written decision dated February 19, 2008, thel Abund that Plaintiff was not disabled (
280-87). The Appeals Council reviewed and vactitaettdecision, and remanded the matter for a pew
hearing (R. 288-291). A second administratiearing was held on December 18, 2008, befofe a
new ALJ (R. 499-533). By written decision datéanuary 13, 2009, the ALJ found that Plaintiff

retains the capacity to perform a range of lightknand is capable of rkang a successful adjustment
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to other jobs that exist in the national economy thathe is therefore not disabled (R. 21-33). The
Appeals Council denied Plaintiff’'s request fovieav (R. 9-12), making the ALJ’s written decisign
the final decision of the Commissioner.
Plaintiff timely filed the instant action (DodNo. 1), and the parties consented to the
jurisdiction of the undersigned magistrate judgee ffatter has been fully briefed, and is now ready
for resolution.
NATURE OF CLAIMED DISABILITY
Plaintiff alleges that he is disabled dieea torn shoulder muscle, diabetes, high blgpod
pressure, cataracts, neuropathy (R. 108), and arthritis in his hip and elbow (R. 508-09).
Summary of Evidence Before the ALJ
Plaintiff was 47 years old on the date he fiteslapplications and 51 years old at the time of
the ALJ’s decision (R. 95). He @shigh school graduate with two years of college and past rel¢vant
work experience as a stage technician/stage hand (R. 109, 503-04).
Plaintiff's medical history is set forth in detail in the ALJ’s decision and, in the interests of
privacy and brevity, will not be repeated here, ekesmecessary to address Plaintiff's objectigns.
In addition to the medical records of treating pdevs, the record includes the opinions of examir{ing
and non-examining state agency physicians and consultants, the forms and reports completed |
Plaintiff with respect to this claim, as well the testimony of Plaintiff at hearing and the testimony
of a Vocational Expert. By way of summaryetALJ found Plaintiff had severe impairments |of
diabetes mellitus with neuropathy and status péstheulder injury (R. 23), and the record suppqrts
this uncontested finding. The ALJ determined Blatntiff’'s impairments did not meet or medically
equal one of the impairments listed in the Listing of Impairments (the Listings), 20 C.F.R. pt. 404,
subpt. P, app. 1 (2009) (R. 23), and determinedtlaattiff retained the residual functional capacjty
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(“RFC”) to perform light work, with no more #im occasional postural activities, occasional pushing

and pulling, and occasional reaching; with no climgoof ladders, ropes, or scaffolds; no overhg
reaching; no repetitive fine or gross manipulations; no exposure to noise or hazards; and the

be able to function with occasional blurry wsi(R. 24). The ALJ found that Plaintiff could n
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return to his past relevant work but, relyimig the testimony of the Vocational Expert, determined

that there are jobs that exist in significant numbers in the national economy that the Plaintif
perform (R. 30-31), and he was therefore not disabled.
STANDARD OF REVIEW

The scope of this Court’s review is limiteddetermining whether the ALJ applied the corr
legal standard$/cRobertsv. Bowen, 841 F.2d 1077, 1080 (11th Cir. 19880d whether the finding
are supported by substantial evidenRehardson v. Perales, 402 U.S. 389, 390 (1971). TH
Commissioner’s findings of fact are conclusive if supported by substantial evidence. 42
8§ 405(g). Substantial evidence is more than a scintilla,the evidence must do more than mer
create a suspicion of the existence of a fact, ared mclude such relevant evidence as a reasor
person would accept as adequate to support the conclusomte v. Chater, 67 F.3d 1553, 156(
(11th Cir. 1995).

Where the Commissioner’s decision is supported by substantial evidence, the district cq

f could
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affirm, even if the reviewer would have reachecbatrary result as finder of fact, and even if the

reviewer finds that the evidence preponderates against the Commissioner’s ddsisvards v.
Sullivan, 937 F.2d 580, 584 n.3 (11th Cir. 199B3 nesv. Sullivan, 932 F.2d 1356, 1358 (11th Ci
1991). The district court must view the evidenca adole, taking into account evidence favoral

as well as unfavorable to the decisid¢inote, 67 F.3d at 156@&ccord, Lowery v. Qullivan, 979 F.2d
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835, 837 (11th Cir. 1992) (court must scrutinize #émtire record to determine reasonableneg
factual findings).
ISSUES AND ANALYSIS

Plaintiff raises several issues, contending tHatthe ALJ erred in rejecting the opinions

s of

of

treating and examining physicians; 2) the credibifiitging is not supported by substantial evidenge;

and 3) the expert testimony is inconsistent with the Dictionary of Occupational Titles.
Treating and Examining Physicians
Substantial weight must be given to the opmidiagnosis and medical evidence of a trea

physician unless there is good cause to do othernseLewisv. Callahan, 125 F.3d 1436, 144

ing
)

(11th Cir. 1997)Edwardsv. Sullivan, 937 F.2d 580, 583 (11th Cir. 1991); 20 C.F.R. § 404.1527(d).

If a treating physician’s opinion on the nature a&ederity of a claimant’s impairments is we
supported by medically acceptable clinical and laboratory diagnostic techniques, and
inconsistent with the other substil evidence in the record, the ALJ must give it controlling wei
20 C.F.R. 8404.1527(d)(2). The ALJ may discourgating physician’s opinion or report regardi

an inability to work if it isunsupported by objective medical evidence or is wholly conclustssy.

l-
iS nof

jht.

Edwards, 937 F.2d 580 (ALJ properly discounted tregtphysician’s report where the physician was

unsure of the accuracy of his findings and statements.)

Where a treating physician has merely madelosocy statements, the ALJ may afford them

such weight as is supported by clinical or labamatfindings and other consistent evidence gf a

claimant’s impairments See Wheeler v. Heckler, 784 F.2d 1073, 1075 (11th Cir. 19883 also

Schnorr v. Bowen, 816 F.2d 578, 582 (11th Cir. 1987). Wisemeating physician’s opinion does not

warrantcontrolling weight, the ALJ must nevertheless weigh the medical opinion based on
length of the treatment relationship and the frequehexamination; 2) the nature and extent of
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treatment relationship; 3) the medical evidenggp®srting the opinion; 4) consistency with the rec
as a whole; 5) specialization in the medical issa@ssue; 6) other famts which tend to support g
contradict the opinion. 20 C.F.8404.1527(d). However, a traajiphysician’s opinion is generall
entitled to more weight than a consulting physician’s opintgese.Wilson v. Heckler, 734 F.2d 513,
518 (11th Cir. 1984)ee also 20 C.F.R. § 404.1527(d)(2).

Here, Plaintiff objects that the ALJ did not gegpropriate weight to the opinions of treati
physicians and consultative examiners. The Court treats each, in turn.

Treating Family Practitioners

Plaintiff presented to treating family practitioners Quililan and Orizondo in 2003, repg

a history of diabetes mellitus and hypertens{R.183-196). In November of 2004, Plaintjff

complained of visual difficulties, was referred to an ophthalmologist (R. 186-7), and undg
cataract surgery in July 2005.(B83). On December 8, 2005, he complained of pain and num
in his feet, and examination revealed tenderimettg right shoulder, which Dr. Quililan assesseq
bursitis (R. 184). An MRI of the right shoulder dated December 21, 2005 revealed a “tiny

tear” of the distal rotator cuff, but remainingpsilder was normal (R. 247). In a letter dated Jant
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25, 2006, Dr. Quililan noted the diagnoses of hypsiten diabetes with neuropathy, cataracts, right

shoulder bursitis, and a rotator cuff tear, and stated that since the cataract surgery in July 200!

Plaintiff “has not been able to work.” (R. 181).
OnJanuary 17, 2007, Plaintiff complained difihgp pain for the preceding week, worse w

sitting or standing (R. 335). He weeferred for further evaluation. X-rays revealed an unspedg

th

ified

“deformity” in the hip (R. 333), but an MRI datégbril 4, 2007 was normal (R. 342). By letter dated

January 8, 2008, Dr. Orizondo advised that Plaimdt being seen and treated for diabetes
hypertension, which “continues to have great efbedtis physical endurance,” and noted: “Itis
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opinion that he cannot work at this time” @2). In a letter dated December 15, 2008, Dr. Quil
affirmed that Plaintiff was under his care foaletic retinopathy, rotator cuff tear of the rig
shoulder, and osteoarthritis (R. 456). He advisatltttese conditions “continue to effect [sic] i
physical endurance” and “due to his current stakeafth, it is my opinion #it [Plaintiff] is not able
to work at this time.’ld.

The ALJ noted these three statements sdiility, but accorded them little weight, findir
“no basis in the progress notes or explanation” for the “extreme” opinions of Drs. Quilila
Orizondo, which contrasted with other opinions outlined in his decision (R. 28-29intiff
challenges this finding, contending that theatment notes contain “positive findings whi
substantiate the diagnoses,” citing to:

treatment notes and diagnostic testingicwhieflect pain and numbness in both feet

(Tr. 184, 253, 362, 460); left hip pain (Tr. 335), left hip abnormalities on x-ray films

(Tr. 333), cortisone injections to the I&fp (Tr. 248), right shoulder pain (Tr. 184,

253, 336-37), a torn right rotator cuff by MRI (Tr. 247), and referral to an

ophthalmologist who found evidence of, inter alia, diabetic retinopathy resulting in

diminished vision bilaterally (Tr. 186-87, 213-14, 346, 363).
(Brief at pp. 12-13). While there evidence to substantiate tfi@gnoses, that is not the issue. A
bare diagnosis says nothing oé thbility of a person to worlDelker v. Commissioner of Social Sec.,
658 F. Supp. 2d 1340, 1364 (M.D. Fla. 2009) (“A merguisis is insufficient to establish that
impairmentis severe.”). Moreover, “the tadkletermining a claimant’s residual functional capag
and ability to work is within the province of the ALJ, not of doctoRabinson v. Astrue, 2010 WL

582617, 6 (11th Cir. 2010) (unpublished). The thrétere at issue here, as pointed out by

Commissioner, are mere conclusions of an inability to work unsupported by anything other

The ALJ specifically noted that the physical examination findings were normal, except for some tenderne
shoulder (R. 29).
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listing of diagnoses. As such, the letters are due no particular defeeadée ly v. Commissioner
Of Social Security, 2010 WL 4121298, 3 (11th Cir., October 21, 2010) (unpublished) (“Given
Dr. Ham-Ying'’s letter merely listed Kelly’s impairmis and stated that she was unable to retur

work, it arguably offered only a non-medical opinioreamatter reserved for the ALJ. As such, t

ALJ was permitted to consider Dr. Ham-Ying’s letteuf not to give it any special significance.”).

Even assuming the letters were medical opinitmesALJ still could discount the letters if He

found good cause to do so. Here, the ALJ deterntimaicthe opinions tha&laintiff was unable to
work were inconsistent with the record. If tfiatling is supported by substantial evidence it is g
this Court’s deference, despite the existeotether evidence which may support an altern
finding. The Court finds such to be the case here.

Plaintiff contends that the existence pbsitive findings,” belies the ALJ’s conclusion th

that

n to

ue
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At

the actual physical examinations were essentmliynal. The Court sees no irreconcilable conflict.

The progress notes from the January 10, 2006 visit (two weeks before the first letter) ind
“normal” check for all of the areas examihancluding, among other areas, feet/extremiti
musculoskeletal, neuro and general (R. 182). &ewif systems was negative, and Plaintiff's blo
pressure was 128/92d. While the partial tear was mentiahehere was no indication of disablin

pain or symptomology noted, and no limitationgevenposed. Although Plaintiff complained ¢

icate &

pain from his hip on Januaty’, 2007 (R. 335), by January 25, 2007, Plaintiff reported a pain level

of “0" (R. 334). Examination notes of Janud&®, 2007 again indicate “normal” for all ared
examined, with a pain level of “QR. 333). Even when Plaintiff comateed of foot pain at level “6,”
the examination notes indicated a “normal” exam (R. 460), and no restrictions or limitationg

noted (R. 460).
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The ALJ’s observation that the letters contrveith other medical evidence is also support¢

As noted above, an MRI of the hip was normBlaintiff's treating ophthalmologist opined th3
bilateral cataract extractions yielded “excellent is8(R. 206). Plaintiff continued to have issus
with “cloudy” vision, resulting irfollow up procedures, but obtained eventual uncorrected vi
acuity of 20/40 in the right eye and 20/70 in the left eye (R. 363). Plaintiff reported his vis
improved as of November 2008 (R. 401).

Plaintiff underwent a cardiac workup whictcinded a complete physical examination
August 2, 2006, with nothing disabling noted (R. 369-70). A consultative examiner exa
Plaintiff and opined that he could stand/walkgorhours a day; sit for gint hours a day; and lift ng
more than ten pounds with the right upper extremity; and that he should avoid repetitive bg
stooping, and crouching (R. 223). A nexamining state agency physician also opined that Plai
was capable of work activity (R8, 224-231). This evidence is mahan a scintilla and the ALJ’S
finding that the conclusory opinions of the family practitioners are not entitled to great wei
therefore properly supported.

Dr. Newsome

On November 26, 2008, Plaintiff presentedamily practitioner William Newsome for &

consultative examination (R. 400-04). Dr. News found blood pressure at 160/96; constric

pupils; 20/50 vision bilaterally; decreased ranges of motion in both shoulders; tenderness at

sual
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ntiff
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elbow; and an antalgic gait (R. 401-03). Motorrsgth was 5/5, grip was 5/5, and fine manipulatipn

was normal. Muscle strength in hips, knees, @mkind toes was 5/5 with normal range of moti
Id. Right shoulder x-rays were normal (#3). Diagnoses included hypertension, diabe
bilateral rotator cuff tears, neuropathy, arthritis, and status post bilateral lens implants (R. 4
In a Medical Source Statement of the same daté\®&wsome estimated that Plaintiff could lift ar
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carry up to ten pounds continuously and up to 20 pofradsently; that he could sit for eight hou
without interruption; stand for one hour at a timedaotal of two hours a gaand walk for one hour
at a time for up to three hours ayddue to pain in both feet secondary to neuropathy, and pair]
tenderness in the shoulders due to a historyrofador cuff tear (R. 406-07). His rotator cuff te
would also result in a total preclusion of oweald reaching, only occasional reaching in all ot

directions, frequent handling or fingering, occasional pushing and pulling, and continuous 1

with each hand (R. 408). Dr. Newsome opined Blatntiff was able to shop, travel, ambulate

without an assistive device, use standard publispairtation, prepare simple meals, take care of
personal hygiene and sort and handle paper files (R. 411).

In his decision, the ALJ noted Dr. Newsomergling that Plaintiff cou stand and walk only
two to three hours in an eight hour workday, thket ALJ did “not find objective medical evidend
to establish such limitations” (R. 29). Plafhithallenges the ALJ’s rejection of this finding
contending: “The ALJ’s suggestion that bilateiot pain does not reasonably limit the ability
stand and walk but only to pushdpull is not only at odds with the medical opinions of record
is logically absurd.” (Brief at p. 13).

As indicated in the RFC, the ALJ adopted much of the consultant’s findings, rejectir

limitation on standing as unsupported. The ALJ nttatthere is no other finding of abnormal gx

in the medical record (R. 29), and this finglis supported by subsii#al evidence (R. 222, 431t

specifically noting normal gait). Other examiners found a much greater capacity for standir
Dr. Newsome’s own examination notes reveal tlaintiff walked without assistance, includin
squat and heel to toe walking, and had 5/5 motor strength in his ankles and toes (R. 40

Newsome found that Plaintiff could shop and traved] Rlaintiff stated thate mows the lawn (R
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122) — all activities that require a certain abilitgtand. The ALJ’s determination that the limitatig
on standing in Dr. Newsome’s report is an aberration not worthy of crediting is supported.

Dr. Kilgus

Plaintiff next argues the ALJ erred ineefing portions of the May 2006 opinion from Dfr.

Kilgus, an orthopedic surgeon who treated Ritfisiright shoulder betwen February 2006 and Ma
2006. In his impairment questionnaire, Dr. Kilgoscluded that Plaintiffauld sit, stand, and wali
for five hours in an eight-hour day; couiét and carry up to 20 pounds occasionally; had
limitations with repetitive reaching, handling, fingering, or lifting; could never reach overhe
grasp, turn, or twist objects with his right upper extremity; and had no limitations with
manipulation (R. 414-17). Howevér. Kilgus also opined that &htiff’'s pain and other symptom
“frequently” interfered with his attention and @amtration and that he would likely be absent frg
work more than three times a month (R. 418). The ALJ did not credit these particular limitg
noting that “there is nothing inéfrecord of the claimant complaining to him or any other physi
of concentration deficits” and concluding that “thedical evidence does not show that the clain
goes to see his treating doctors three times a month or the hospital due to his pain® fRa2@iff
challenges this rationale.

Plaintiff does not point to anylace in the record where Plafhcomplained of difficulties

y

ad or

fine
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tions,
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concentrating, but instead contends that the pain Plaintiff experiences “would frequently interfere

with his ability to maintain attention and concentration” and thus, no such complaints are nee|
order to believe that his pain truly manifests irs ttashion” (Brief at 14). The soft spot in th

argument, of course, is that Plaintiff himself negiaimed that his pain manifests in this fashig

2Further, the ALJ noted that he “also finds thag ilegation is not supported by the record” (R. 29).
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In other words, while the Court readily accepts that paid cause attention difficulties, there is
no evidence in this case that, in factid. It appears that Dr. Kilguserely assumed that it would;
an assumption the ALJ was entitled to discredit, absent any evidence suppdrting it.
Moreover, the Court finds adequate support for the ALJ’'s rejection of the opinior
Plaintiff would be absent from work moreath three times a month. As pointed out by th

Commissioner, the evaluation was directed Igole Plaintiff's shoulder pain, which wa

U7

characterized as moderate (R. 443; and the assessment was provjatéat to Plaintiff's shoulder

surgery (R. 417, 431). The surgery itself was regatly successful and “without any issues” (R.

that

e

372). While the Court agrees thia¢ fact that a claimant does not report to the physician or hogpital

three times a month does not mean that he owshégl not miss work that frequently, the ALJ al$o

concluded that the allegation of frequent absesitebiad no record support (R. 29). As this rationa
is adequately supportédhe Court sees no reversible error.

Dr. Perdomo

On May 5, 2006, Plaintiff presented to familsactitioner Alex Perdomo for a consultatiye

exam (R. 222-23). Dr. Perdomo opined that Plffiotiuld stand/walk for six hours a day; sit for
eight hours a day; and lift no mdten ten pounds with the right up@xtremity; and that he should

avoid repetitive bending, stooping, and crouching (R..228) ALJ adopted this opinion in large

measure, with the exception that the ALJ deteeahthat Plaintiff could occasionally lift 20 pounds,

citing to Dr. Kilgus’ assessment as support (R. P3intiff contends that this “picking and choosing

le

amongst the various findings in the record smacks of’ arbitrariness (Brief at 14). Making a

U7

No treating or consulting physician noted any deficit®lmintiff's ability to concentrate. Moreover, Plaintiff’
description of his activities do not reflect an inability to conaaatr For example, Plaintiff testified that he drove aur ho

attend the hearing (R. 505) and he reads, watches TV, visits on the phone with family, and works on a computer (R. 487-88

“Indeed, Plaintiff fails to cite a single recarference to support Dr. Kilgus’ restrictive finding.
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determination amongst conflicting evidence is the defynition of adjudication and, as long as t
conclusions are amply supported, there is nothing arbitrary about it. Here, the ALJ credi

treating physician’s opinion (Dr. Kilgrus) with resgi to a matter within his particular experti

(orthopedics) over the opinion of a one time cdtasve examiner. This is consistent with

established standards as a treating physician’s opinion is generally entitled to more weigh
consulting physician’s opiniorsee Wilsonv. Heckler, 734 F.2d 513, 518 (11th Cir. 1984); 20 C.F.
88 404.1527(d)(2), 416.927(d)(2). No error is shown.

Credibility

Where an ALJ decides not to credit a clainstgstimony about pain or limitations, the AL
must articulate specific and adequate reasons foagdm, or the record must be obvious as to
credibility finding. Jonesv. Department of Health and Human Services, 941 F.2d 1529, 1532 (11t
Cir. 1991) (articulated reasons must be basesubstantial evidence). A reviewing court will n
disturb a clearly articulated credibility finding wishibstantial supporting evidence in the record.
a matter of law, the failure to articulate the reasons for discrediting subjective pain testimony r
that the testimony be accepted as tifo@ote, 67 F.3d at 1561-6Zannonv. Bowen, 858 F.2d 1541,
1545 (11th Cir. 1988).

Here, the ALJ found that Plaintiff's impairmentould reasonably be expected to cause
alleged symptoms, but found the allegations caringrthe intensity, persistence and limited effe
of those symptoms to be not credible to the extet were inconsistent with the RFC (R. 28). T]
ALJ noted that the medical evidence and other regbidg/ed that Plaintifivas capable of at leas

light exertion (R. 28), and cited tod#tiff's reports that he is able to take care of his personal ne

L than

R.
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drive and go grocery shopping, and mow the grass with small breaks. The ALJ acknowledgec

Plaintiff's reports of shoulder pain, but noted thist medication helped and there were no repo
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side effects of the medication (R. 2®)aintiff challenges this detemation as inaccurate in that the
ALJ omitted mention of additional factors which tfyathe frequency or intensity of any givenp
activity.

The record supports that Plaintiff shops, driresluding driving for an hour to the hearing

and “mows the grass with small breaks,’hased by the ALJ (R. 122, 504-505, 517). As the ALJ
also found that the medical evidence suppoghtlexertion, and that finding is supported by
substantial evidence, the ALJ has articulated sufficient properly supported reasons to sudtain th
credibility finding.

Thefinding at Step 5

The ALJ must follow five steps imrvaluating a claim of disability. See 20 C.F.R.
88 404.1520, 416.920. First, if a claimant is workatga substantial gainful activity, he is npt
disabled. 29 C.F.R. § 404.1520(b). Second iflaimant does not have any impairment|or
combination of impairments which significantly lirhis physical or mental ability to do basic work
activities, then he does not have a severe imyaait and is not disadad. 20 C.F.R. § 404.1520(c).
Third, if a claimant’s impairments meet or eqaalimpairment listed in 20 C.F.R. Part 404, Subpart
P, Appendix 1, he is disable@0 C.F.R. 8§ 404.1520(d). Fourthaitlaimant’s impairments do nqt

prevent him from doing past relevavork, he is not disabled. 20 C.F.R. § 404.1520(e). Fifth,|if a

claimant’s impairments (considering his residualdtional capacity, age, education, and past wark)
prevent him from doing other work that exist#ha national economy, then he is disabled. 20 C.k.R.
§404.1520(f). The plaintiff bears the burden of passon through Step 4, while at Step 5 the burg@len
shifts to the CommissioneBowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). Applied here, the ALJ

determined at step four that Plaintiff could natfpiem his past relevant work, and the burden shifted
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to the Commissioner. Relying on the testimong ®ocational Expert (R. 527-529), the ALJ foul

hd

that Plaintiff could perform other work in the national economy and was therefore not disabled.

In response to a hypothetical posed at Ingamvhich assumed the Plaintiff's RFC and a(
education and work experience, the Vocational Exigentified the unskilld jobs of surveillance
systems monitor; usher; and a page/tour guidebaghat such a hypothetical person could perfq
(R. 528-29). The Vocational Expert expressly ddrthe existence of any conflicts between
testimony regarding the requirements of those jobstendescriptions of those jobs contained in
Dictionary of Occupational TitlesDPOT") (R. 530). Plaintiff assertsahreversible error is preser
in that the Vocational Expert’s testimony is “grossly inconsistent” with the DOT.

As set forth in the Commissioner’s brief, it is mball clear that theestimony of the VE is,

in fact, inconsistent with the DOT. Whether ibisisn’'t, however, is oho moment here. The VE

was questioned about the basis for his opiniand opined that even with blurry vision, th
occupations identified could be performed by the hypothetical individual (RoER8-In this circuit,
the testimony of a VE “trumps” the descriptions in the DC8e Jones v. Apfel, 190 F. 3d 1224
(11th Cir. 1999); Peeler v. Astrue, 2010 WL 4033988, 3 (11th Cir., Oct. 15, 2010) (unpublish
(“The ALJ did not err in relying on Dr. Feldmartsstimony even if it conflicted with informatiof

in the DOT because under our precedent Dr. Fatdriastimony trumps the DOT.”). The ALJ di

e,
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not commit legal error in relying on the VE’s testimony and the testimony constitutes sufficient

evidence to support the finding at step fikat Plaintiff was not disabled.

A final word is in order. The law definglsability as the inabilit to do any substantia|
gainful activity by reason of any medically deterabife physical or mentainpairment which can
be expected to result in death or which has lasted or can be expected to last for a continuot
of not less than twelve months. 42 U.S§&8§ 416(l), 423(d)(1); 20 C.F.R. § 404.1505. T,

-14-

IS peric

he




impairment must be severe, making the claimamdble to do her previous work, or any oth

substantial gainful activity which exists irethational economy. 42 U.S.C. § 423(d)(2); 20 C.H.

§ §404.1505-404.1511. While itis clear that Plaihi@$ challenges and difficulties, the only iss
before the Court is whether the decision by the Casiomer that Plaintiff didot meet this standar
is adequately supported by the evidence and was made in accordance with proper legal st
As the Court finds that to be the case, it must affirm the decision.
CONCLUSION

The decision of the Commissioner was supported by substantial evidence and was |
accordance with proper legal standards. As suchAFFHRMED. The Clerk is directed to entg
judgment accordingly and close the file.

DONE andORDERED in Orlando, Florida on November 22, 2010.

Davad A. Baker

DAVID A. BAKER
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:

Counsel of Record
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