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UNITED STATES DISTRICT COURT
M IDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

ALBERTO D. BTESH, as Guardian of
RONALD S. BTESH,

Plaintiff,
-VS- Case No. 6:10-cv-71-Orl-19DAB

CITY OF MAITLAND, FLORIDA, REBECCA
DENICOLA, and GARY CALHOUN,

Defendants.

ORDER

This case comes before the Court on the following:

1. First Motion for Partial Summary Judgniéy Defendant City of Maitland, Florida
(Doc. No. 105, filed Apr. 15, 2011);

2. Supplement to First Motion for Partial Summary Judgment by Defendant City of
Maitland, Florida (Doc. No. 107, filed Apr. 18, 2011);

3. Stipulation as to Medical Records byf&edant City of Maitland, Florida (Doc. No.
112, filed Apr. 29, 2011);

4, Motion for Summary Judgment by Defendant Rebecca Denicola (Doc. No. 113, filed
May 3, 2011);

5. Motion for Summary Judgment by Defendant Gary Calhoun (Doc. No. 114, filed
May 3, 2011);

6. Second Motion for Partial Summary Judgment by Defendant City of Maitland,

Florida (Doc. No. 119, filed May 4, 2011);
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10.

11.

12.

13.

14.

15.

Response to Defendant City of Maitland’'s First Motion for Partial Summary
Judgment by Plaintiff Alberto D. Btesh (Doc. No. 124, filed May 16, 2011);
Notice of Filing of Exhibit Q to Respoato Defendant City of Maitland’s First
Motion for Partial Summary Judgment byabitiff Alberto D. Btesh (Doc. No. 125,
filed May 17, 2011);

Notice of Filing of Exhibit D to Response to Defendant City of Maitland’s First
Motion for Partial Summary Judgment byaiitiff Alberto D.Btesh (Doc. No. 126,
filed May 17, 2011);

Notice of Filing of Exhibit S to Respanso Defendant City of Maitland’s First
Motion for Partial Summary Judgment byabiiff Alberto D. Btesh (Doc. No. 127,
filed May 17, 2011);

Notice of Filing of Exhibit R to Response to Defendant City of Maitland’s First
Motion for Partial Summary Judgment byaRittiff Alberto D.Btesh (Doc. No. 128,
filed May 17, 2011);

Motion to Strike Exhibit B of Platiffs Response in Opposition to City of
Maitland’s First Motion for Partial Summary Judgment by Defendant City of
Maitland, Florida (Doc. No. 129, filed May 20, 2011);

Supplements to Previously Filed Docunsdt Plaintiff AlbertdD. Btesh (Doc. No.
130, filed May 20, 2011);

Reply to Response in Opposition to First Motion for Partial Summary Judgment by
Defendant City of Maitland, Florida (Doc. No. 131, filed May 31, 2011);

Response in Opposition to City of Maitland’s Second Motion for Partial Summary



16.

17.

18.

19.

20.

21.

22.

23.

Judgment by Plaintiff Alberto D. Btesh (Doc. No. 132, filed June 2, 2011);
Response in Opposition to Gary Calhoun’s Motion for Summary Judgment by
Plaintiff Alberto D. Btesh (Doc. No. 133, filed June 2, 2011);

Response in Opposition to Rebecca Denicola’s Motion for Summary Judgment by
Plaintiff Alberto D. Btesh (Doc. No. 134, filed June 2, 2011);

Notice of Filing of Exhibit U on Disk bRlaintiff Alberto D.Btesh (Doc. No. 135,

filed June 3, 2011);

Reply to Plaintiff's Response in Opposition to Motion for Summary Judgment by
Defendant Rebecca Denicola (Doc. No. 136, filed June 13, 2011);

Reply to Response in Opposition to Motion for Summary Judgment by Defendant
Gary Calhoun (Doc. No. 137, filed June 13, 2011);

Reply to Response in Opposition #c8nd Motion for Partial Summary Judgment

by Defendant City of Maitland, Florida (Doc. No. 138, filed June 16, 2011);

Copy of Audio Recording of 911 PhondlICied by Defendant City of Maitland,
Florida (Doc. No. 139, filed June 20, 2011); and

Notice of Filing of Deposition Transcript David Manuel by Plaintiff Alberto D.
Btesh (Doc. No. 143, filed June 29, 2011).

Background

l. Undisputed Facts

This case arises from the shooting of Rom&sh (“Btesh”), a 55 year old man who suffers

from schizophrenia and has the mental capaxdity 9 year old, by Defendant Rebecca Denicola,

a police officer for Defendant City of Maitland, Florida (“City Mfaitland”), onDecember 22,



2008. (Doc. No. 72-5 at 5-6, 8, filed Jan. 5, 20a¢. No. 105-9 at 5, 9, filed Apr. 15, 2011.)
Plaintiff Alberto D. Btesh (“Plaintiff”), the guardn of Ronald Btesh, (Dodlo. 72-2 at 2-4), brings
this action against City of Maitland, Officer Denli@pand Gary Calhoun, the Chief of Police of the
City of Maitland, for damages arising out of the shooting of Btesh. (Doc. No. 72.)

A. Prior Emergency Responses Regarding Btesh

The Maitland Police Department was dispatcteeitesh’s residence following 9-1-1 calls
on several occasions prior to December 22, 2008. The Maitland Police Department incident reports
corresponding to those emergency responses dotedBtesh’s mental condition. On September
6, 1998, the Maitland Police Department was didped to Btesh’s residence following a verbal
dispute between Btesh and his live-in caregivez®fears, Nohemy Castelblanco, and later that
day following a battery by Btesh on CastelblancoodNo. 72-3 at 2-3; Doc. No. 131-6 at4.) The
incident report indicated that Btesh had a mesdabition, was under the care of a psychiatrist, and
had “visions” of acts that do not occur. (Doc. No. 72-3 at 3.)

Another incident report dated April 9, 2007, noted that Btesh took several medications to
control hallucinations, delusions, and violenceo¢CNo. 72-4 at 2.) The report also documented
Castelblanco’s observations that Btesh heehthallucinating, hearing voices, punching the walls,
and screaming at herld()

On August 24, 2008, the Maitland Police Department responded to Btesh’s residence
regarding an alleged battery. (Doc. No. 72-8.atThe reporting officenbserved that Btesh was
“mentally infirm and [that] a coherent conversation was not possibld."at(2-3.) The incident
report noted that Btesh was speaking “incohejglittberish” and that an officer was unable to

obtain Btesh’s attention.Id at 3.)



On November 16, 2008, approximately five weeksrdo the incident at issue in this case,
the Maitland Police Department responded to Btesh’s residence following a complaint by
Castelblanco documented as an “unknown distuba (Doc. No. 72-6 at 2.) The corresponding
incident report stated that according to CasteltaBtesh heard voices telling him to harm himself
and kicked down Castelblanco’s bedroom dodd. 4t 3.)

In addition to the Maitland Police Departmamtident reports, Computer Aided Dispatch
(“CAD”) Incident Reports documented the 9-1-1 calls and communications between emergency
dispatchers and police officers responding to Btesh’s residence in April 2007, August 2008, and
November 2008. (Doc. No. 72-4 at 6-7; Doc. No57&t 8-9; Doc. No. 72-6 at 7-8.) The CAD
Incident Reports noted complaints from Btesh&dence that a 55 year old schizophrenic male was
acting aggressively and talking to himselid.

B. 9-1-1 Calls of December 22, 2008

On the evening of December 22, 2008, Bteshckt Castelblanco over the head several
times, causing her to fall to the floor, and Btestk&d Castelblanco while saying, “die, die, die.”
(Doc. No. 105-8 at 3-4; Doc. No. 131-6 at 6Qastelblanco called 9-1-1, and the following
conversation transpired between 9-1-1 dispatcher Michelle McEachern, a communications
technician employed by the City Apopka, Florida (“City of Apopka”§,(Doc. No. 132-1 at 19,

31), and Castelblanco:

! Castelblanco explained to the Floridapartment of Law Enforcement a few hours
after the shooting of Btesh that Btesh “could have killed” her by kicking her. (Doc. No. 131-6 at
6.)

2 The relationship between the Cities of Maitland and Apopka with respect to receiving
emergency calls and dispatching emergency services is distufsaguart |.H.
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McEachern: 9-1-1. Do you need police, fire, or medical.
Castelblanco: | need police.

McEachern: Okay. What's wrong?

Castelblanco: (inaudible)

McEachern: Okay. You need police or medical?
Castelblanco: No, can the police (inaudible).
McEachern: Okay. What, what do you need the police for? What's wrong?
Castelblanco: Please.

McEachern: Ma’am, what's wrong?

Castelblanco: (inaudible)

McEachern: (inaudible) do to you?

Castelblanco: The man (inaudible).

McEachern: He (inaudible) you?

Castelblanco: Yeah.

McEachern: What do you mean? Did he rape you?
Castelblanco: (inaudible)

McEachern: Okay. Ma’am, you gotta catltown and talk to me, okay. | don't, |
don’t understand you.

Castelblanco: Okay.

McEachern: Okay. Don’'t understand you. What exactly happened?
Castelblanco: (inaudible)

McEachern: Okay. What exactly happened?

Castelblanco: The man is, is crazy.



McEachern: The man is crazy?
Castelblanco: Yeah.

McEachern: Okay. What did he do to you?
Castelblanco: He attacked me.
McEachern: He attacked you?
Castelblanco: Yeah.

McEachern: Okay. Did he rape you?
Castelblanco: Yeah. Attacked me.
McEachern: He, is that what he did?
Castelblanco: Yeah.

McEachern: Okay. Where is he at?
Castelblanco: Uh.

McEachern: Ma’am, is he a white, black, or Hispanic male?
Castelblanco: (inaudible)

McEachern: Huh?

Castelblanco: (inaudible)

McEachern: Hello? Hello?

(Doc. No. 119-1 at 2-3.) The phone call lasted one minute and forty séc¢bds. No. 139.)

® The Maitland Police Department incident report of August 24, 2008 reported that
Castelblanco did not speak, read, or writelhg (Doc. No. 72-5 at 3.) A 9-1-1 dispatcher
working on the evening of December 22, 2008 was fluent in Spanish, but that dispatcher was
handling another emergency call at the time of Castelblanco call which was received by
McEachern. (Doc. No. 132-1 at 55.) A language interpretation service was available to
McEachern whereby a remote interpreter could join the emergency call, but there is no evidence
of record regarding whether McEachern attempted to activate the language interpretation service
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Castelblanco admitted during her deposition shathung up the phone during this call. (Doc. No.
105-8 at 4.) McEachern unsuccessfully attempted to reestablish telephonic communication with
Castelblanco. (Doc. No. 132-1 at 45.)

After hanging up with McEachern, Castelblamatied the residence of Waldo Ramirez to
ask him to call 9-1-1. (Doc. No. 105-8 at £astelblanco provided conflicting testimony about
whether she spoke to Waldo Raeziror his wife, Alida Ramirez(Doc. No. 131-6 at 9; Doc. No.
105-8 at 4-5.) In any case, Alida Ramirez calleld 1 at an unknown time after Castelblanco called
9-1-1, and the following conversation occurred between Ramirez and McEachern:

McEachern: . . . help you?

Ramirez: Uh, is this the Maitland Police?

McEachern: Yes it is. Can | help you?

Ramirez: Okay. No, uh, not to me loy friend, uh, she lives and 2-0, 201 Monroe.

McEachern: Yeah. In apartment 6D?

Ramirez: Yes.

McEachern: What's going on, what's going on, ma’am?

Ramirez: Okay. She lives at, she tadtee take care of thguy that, you know, like
this man that is sick.

McEachern: Uh huh.

Ramirez: Mentally sick. Uh, sometimies, you know, um, she just called me crying.
She said that he tried to um, hit her, whatever.

McEachern: To rape her?

Ramirez: (inaudible) yes.

when speaking with Castelblancdd.(at 54-55.)
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McEachern: He did try to rape her?
Ramirez: She needs, yeah. She need to like you take him to the hospital.

McEachern: Okay. But we're, we're trying to find her and go to her right now,
ma’am. Okay? Cause she was, she was not talking to me very good.

Ramirez: Right. Right.

McEachern: Okay. So we’re over themv. Can you, can you do me a favor? Can

you call her back on her cell phone and tell her to go outside and meet with the

officer[,] if the officer’s not with her[,] if she can go outside?

Ramirez: Okay.

McEachern: Okay?

Ramirez: | can call her.

McEachern: Thank you.

Ramirez: Uh huh. Buh bye.

(Doc. No. 124-9 at 2-3; Doc. No. 132-1 at 31.)

After calling the Ramirez residence, Castelblaneat to the front door of Btesh’s apartment
to wait for police, who arrived three to five mites later. (Doc. No. 105-8 at 6.) According to
Castelblanco, Btesh was in his bedroom with the door shij. (

C. Emergency Response of December 22, 2008

Jewel Methias, a communications technician employed by the City of Apopka, Florida (“City
of Apopka”), initially dispatched the Maitland Podi Department to Btesh’s residence on December
22,2008. (Doc. No. 132-1 at 7, 334ethias dispatched the call as a “Signal 66,” meaning a‘rape,

and she told the responding officers thapdich was “still obtaining information.”Id( at 38.)

* Officer Payne testified that a Signal 66 meant “a rape, sexual assault attack.” (Doc. No.
124-3 at 2.)



Methias explained that she dispatched the calrape because McEachern made that classification
in the CAD entry and told her that the call was “a rap&’ gt 33, 38, 40.)

Methias testified that she first learned of Ramirez’s call after she initially dispatched
Castelblanco’s call to the police and as shesfeared dispatch duties to John Halaychik when he
returned to the Maitland dispatch desk at 11:24 p(idgc. No. 132-1 at 20, 58-59), six minutes
after the initial CAD entry at 11:18 p.m., (Doc. No. 143-1 at 67). Methias did not know precisely
when Ramirez spoke to McEachern or wheeyér, any of the information provided by Ramirez
to McEachern was dispatched to the police officesponding to Btesh’s residence. (Doc. No. 132-

1 at 86-87.) In addition, Methias could not detieierfrom the exhibits presented at her deposition,
including the CAD report from December 22, 2008hen Btesh was shot relative to the timing of
the 9-1-1 calls by Castelblanco and Ramirdd. gt 96.)

According to Officer Payne, Officer Doug Lasrsresponded to the dispatch by stating that
he was “51,” meaning en routnd Officer Denicola gave thersa response. (Doc. No. 124-3 at
2; Doc. No. 143-1 at 67.) Lieutant John Schardine then reqeeésthat Officer Payne respond to
the scene, and Officer Payne acknowlebifat request. (Doc. No. 124-3 at Dfficer Denicola
recalled the dispatcher stating that a 9-14lLlweas received from “a female who was apparently
sexually battered by an unknown person possibly still in the apartment.” (Doc. No. 105-9 at 7.)

Officer Denicola also testified that an unideietif officer requested additional information over the

®> Methias explained that John Halaychik was assigned to dispatch calls to the City of
Maitland on the night of the incident and that she dispatched the emergency call to Btesh’s
residence because Halaychik was away from his desk when the emergency call was received.
(Doc. No. 132-1 at 20.)

® This report is not in the evidentiary record before the Court.
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police radio and that the dispatcher advised that the emergency call had discohifiected.

D. Flagging of Residences

The City of Apopka computer dispatch syst permitted addresses to be “flagged” with
information that would “come up” when the dispatcher entered the flagged address into the system.
(Doc. No. 132-1 at 67.) Btesh’s residence wadlagged in the CAD report viewed by Methias
when she dispatched the police to Btesh’s residence on December 22,1d08868.)

According to Methias, addresses wergdlad by dispatch supervisors upon the request of
police. (d.) Chief Calhoun similarly testified that pod officers could request that an address be
flagged for a specific issue. (Doc. No. 105-%3t Chief Calhoun could not recall during his
deposition ever requesting that an addressaggéld due to a resident’s mental handic#gb. af
7.) David Manuel, the Deputy Chief of Operations for the Maitland Police Department, testified that
residences had been flagged for the presence of a mentally ill person by the Maitland Police
Department prior to December 22, 2008. (Doc. No. 143-1 at 6, 48.) The Maitland Police
Department had no official policy or procedur®ecember 2008 requiring addresses to be flagged
due to the presence of a mentally handicappedticheal. (Doc. No. 105-5 at 9; Doc. No. 143-1 at
49.)

Separate from the flagging of addressesctimputer dispatch system allowed dispatchers
to search for prior emergency assistance ella particular address. (Doc. No. 132-5&i)
Methias explained that when dispatching a replnd@e or sexual battery, it was “not common” for
her to determine on her own if any priocidents occurred at a residencéd.)( Instead, police

officers would ask Methias “most of the time” if there had been any prior calls to the address, at

" Methias testified that she told the responding officers that dispatch was unable to get an
answer from the telephone at Btesh'’s residence. (Doc. No. 132-1 at 45.)

11



which point Methias would provide the information requestéd. af 68.) Methias stated that at
the time she dispatched police to Btesh’sdeisce on December 22, 2008, ditenot know if there
had been any prior requests for emergency assistance at Btesh’s resitieEnce. (

Officer Denicola testified that prior @ecember 22, 2008, she had never requested that an
address be flagged by dispatch, she had never b&taurcitied on how to flag an address, and she had
not responded to a call where dispatch toldtheraddress was flagged. (Doc. No. 105-12 at 23.)
Officer Denicola further stated that prior to 8f®oting of Btesh, she had never been instructed that
an address could be flagged besma resident was mentally ill. (Doc. No. 105-12 at 24.) On the
other hand, she recalled asking dispatchers fornmdton about prior incidents when the subject
address seemed familiar to her, and she testhitdbther police officers asked the same question
of dispatchers. (Doc. No. 105-4223-24.) However, there is rgidence of record that Officer
Denicola or any other police officer askedtias or any other dispatcher on December 22, 2008.
if there had been any prior incidents at Btesh’s residence.

E. Shooting of Btesh

Officer Denicola had not previously respodde Btesh’s residence, and neither Officer
Denicola nor Officer Payne knew Bfesh’s mental handicap attime they responded to Btesh'’s
residence. (Doc. No. 105-9 at 6-7; Doc. N65-11 at 28-29; Doc. No. 124-3 at 4.) Officers
Denicola and Payne arrived at Btesh’s apartroemiplex about a minute and a half after the initial
dispatch and exited their vehicles at the same time. (Doc. No. 105-10 at 11; Doc. No. 105-9 at 20-
21.) Officers Denicola and Payne had previoustponded to calls together but had not previously
responded to a forcible felony call together. (Doc. No. 105-9 at 13.)

Officers Denicola and Payne did not speakacheother when theyrét exited their cars.
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(Id. at 21.) Officer Denicola testified that shfptik] charge of the scene” as “lead” officetd.(
at 20-21.) Officer Denida explained that although she did teit Payne that she was taking the
“lead” role, the roles were “dictated” by her actionkl. &t 21.) According to Officer Denicola,
Officer Payne was her backup during the incide(it. at 20.)

Officer Denicola was familiar with the aparmt complex where Btesh lived based on prior
responses to calls at that compleid. &t 23.) Btesh’s apartment was on the second floor of the
apartment complex, and Officer Denicola obsetad the door to Btesh’s apartment was open as
she approached the stairwell to the second flddr.af 21-22.) After clearing the area behind the
stairwell, Officers Denicola and Payne proceedethastairs toward Btesh’s apartment with their
guns drawn. I@. at 26-27; Doc. No. 105-10 at 1.)

When Officer Denicola reached halfway up steps, Castelblanco emerged from Btesh'’s
apartment. (Doc. No. 105-10 at 1.) Officer Dxed observed “that [Castelblanco] was upset [and]
that something apparently happenedd.)( Castelblanco lifted up her hair, and Officer Denicola
saw a black and blue bump and bruon the left side of Castedbico’s forehead which appeared
recently inflicted? (Id. at 2.) Castelblanco stated, “he’s crazy, he’s crazy,” and Officer Denicola

responded by asking if anyone was in the apartmeédt.at(3.) Castelblanco responded, “[h]e’s

8 Chief Calhoun testified that the assignment of roles as “primary” or “backup” is
typically determined by the zone of the city requiring police response and the officer assigned to
patrol that zone. (Doc. No. 105-3 at 10.) Btesh’s residence was in Zone 4, and Officer Denicola
was assigned to Zone 4 on December 22, 20@8, Ooc. No. 105-9 at 10.)

° Shortly after the shooting of Btesh, Castelblanco told officers from the Florida
Department of Law Enforcement that Btesh hit her on the head and that she had a bump there.
(Doc. No. 131-6 at 7.) Castelblanco maintained during her deposition over two years later that
she did not have any bruises on her body when the police arrived and that she did not have a “big
lump” on her forehead. (Doc. No. 105-8 at 11.) However, Plaintiff acknowledges in his
Response in opposition to Denicola’s Motion for Summary Judgment that Castelblanco did in
fact have a “small lump on her upper right forehead.” (Doc. No. 134 at 2.)
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crazy, he’s crazy,” and pointed inside the apartmédf) Castelblanco testified that while pointing
inside the apartment, she stated that Bteshmthg bedroom with thelosed door. (Doc. No. 105-

8 at 11.) Officer Denicola tesifd that she understood that the suspected assailant was inside the
apartment and that Castelblanco was the victim. (Doc. No. 105-10 at 6.)

Officers Denicola and Payne then continugdthe stairs to the front door of Btesh’'s
residence. Ifl. at 5.) When Officers Detoola and Payne reached the front door of the apartment,
Officer Payne requested that Castelblanco go dmivesind wait for additional police officersd.(
at 3, 5.) Officer Denicola could not recalliring her deposition whether Castelblanco stated
anything in response to Officer Paynéd. &t 5.) Officer Denicola dinot ask Castelblanco if she
had been sexually assaulted, if the suspect inside the apartment had any weapons, or what
Castelblanco meant when she said “he’s crazy.” (Doc. No. 105-11 at 28.)

From the front door Officer Denicola heardimog inside the apartment. (Doc. No. 105-10
at 8.) Officer Denicola twicealled out, “Maitland Police Department, if there’s anyone in here,
come out now.” I.) Hearing no response, Officer Denicola entered the apartment, and Officer
Payne stood in the front doorwayd.(at 9; Doc. No. 124-3 at 2Qfficers Denicola and Payne both
had their guns drawn. (Doc. No. 134t 2.) According to OfficeDenicola, she instructed Officer
Payne to watch the hallway, and Officer Paggsponded affirmatively. (Doc. No. 105-10 at 16-
17.) Castelblanco maintained that Officersil@ela and Payne were “talking fast” and “arguing,”
but she could not understand what they weyagao each other. (Doc. No. 105-8 at 13.)

Approximately ten seconds after entering the tapant as Officer Denicola prepared to clear
the kitchen and living room area, she observed that the door to Btesh’'s bedroom “flew open

violently” and hit the wall. (Doc. No. 105-10 47-18.) Btesh then appeared in the bedroom
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doorway with his hands closed together near his ¢hast Officer Denicola stated, “stop, show
me your hands.” I¢. at 17-18; Doc. No. 126 at 3.) Qféir Denicola explained that she was
concerned Btesh was hiding a kniieanother type of weapon in his hands and that because Btesh
was “very tall,** he “could conceal any type of weapon in” his hands. (Doc. No. 105-11 at 21.)
Btesh looked in the direction of Officer Denicola and spoke words that she did not
understand? (Doc. No. 105-1@t 18-19.) According to Castelblanco, Btesh “got really violent”
and “shouted very loud, ‘what are you doing herepgébof here.” (Doc. No. 131-6 at 8.) Btesh
then “came out the door and aggressively camedlgown the hallway” with his hands in the same
position, closed together ndas chest. (Doc. No. 105-H2 18, 24; Doc. No. 113 at 21.) Officer
Denicola observed from the expression on Btefdts that he appeared agitated, aggravated, and
upset. (Doc. No. 105-10 at 21.) this point, Officer Denicola ealled being in a “cover” position
behind a wall with the right side of her body expotethe front door anthat Officer Payne was

somewhere to Officer Denicola’s rightthe direction of the front doorld( at 20; Doc. No. 105-11

10 Officer Denicola testified that Btesh'srids were “closed together” and “[o]ne over
the other.” (Doc. No. 105-10 at 18.) A still frame from the video recording of Officer
Denicola’s deposition shows Officer Denicoéreating the position of Btesh’s hands and
indicating that Btesh’s arms were bent upward at the elbows and that his hands met at the center
of his chest. (Doc. No. 126 at 3.)

11 Officer Denicola recalled that Btesh wadvieeen 6’ and 6’3" tall and weighed between
250 and 300 pounds. (Doc. No. 105-10 at 19.) Aioa evaluation form dated November 13,
2008, stated that Btesh was 511" and we@yB63 pounds. (Doc. No. 134-2 at 1.) Officer
Denicola admitted during her deposition that she was 5’9" and weighed 275 pounds in December
2008. (Doc. No. 105-11 at 27.) Viewing this infotioa in the light most favorable to Plaintiff,
Btesh was two inches taller and weighed slightly less than Officer Denicola at the time of the
shooting.

12 Officer Denicola testified that Btesh may have been speaking a foreign language.
(Doc. No. 105-10 at 19.) According to Castelblanco, Btesh speaks four languages, “[b]ut he
prefers English.” (Doc. No. 105-7 at 8.)
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at2.)

Officer Denicola testified that as Bteshlied toward the front door, his hands remained
closed together near his chest, and she waseaitmtletermine whether he had a mental incapacity
or possessed any weapons. (Doc. No. 105-10 &d@et;No. 105-11 at 28.) Officer Denicola did
not say anything to Btesh or Officer Payne as Btesh walked toward the front door. (Doc. No. 105-10
at 24.) Although Officer Denicola could not s8fficer Payne at this point, she observed that
Castelblanco was inside the apartmeid. &t 24-25.)

Btesh walked quickly toward Officer Paynedastated words th&fficer Payne could not
understand. (Doc. No. 124-3 at 3-4.) Officer Payelked at Btesh several times to stop, but Btesh
was not responsive and continued toward Officer Payldeat(3.) As Btesh approached Officer
Payne, she walked backwards until she was outside the front door to the apartment, at which point
Btesh shut and locked the front doold. Officer Denicola testified that “a couple of seconds”
transpired between the time Btesh opened hisdoeddoor and the time he reached the front door.
(Doc. No. 105-10 at 28.)

When later interviewed by the Florida Department of Law Enforcement, Officer Payne stated
that she saw Btesh’s hands, that Btesh held no weapons, and that “[ijt was obvious he was not
completely there.” (Doc. No. 124-3 at 4.) Officer Payne further remarked that she did not “get[]
the impression that [Btesh] was goingnyto hit [her] in any way.” Ifl. at 5.) At the same time,
Officer Payne explained that after she was loaketdof Btesh’s apartment, she “didn’t know if
[Btesh] was going to try to do something@fficer Denicola] or [Castelblanco].”ld. at 3.)

Immediately after hearing the front door slahut and the deadbolt lock, Officer Denicola

heard Officer Payne yell to open the dond &ither kick or pountbudly on the door. Id. at 28-
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29.) Officer Denicola testified that she haalknowledge of how Officer Payne became locked out

of the apartment.ld. at 30.) Officer Denicolabserved that Btesh a@hstelblanco remained in

the apartment. Id. at 28.) According to Officer Denicola, Btesh had his back to her when he
slammed and locked the front door, and his hands were closed together near his chest when he
turned around and came back in her direction. (Doc. No. 113 at 22.)

After turning around from thednt door, Btesh “started back at” Officer Denicola, and was
“face to face” with Officer Denida in the hallway connecting the entryway, kitchen, and living
room. (Doc. No. 105-10 at 28-290fficer Denicola explained that this point, she was “afraid”
due to the fact that Btesh had “cut [her] off” frénar backup officer and &t she was alone in the
apartment with the suspected victimdaperpetrator of a sexual batteryld. (at 30.) Officer
Denicola further testified that when an offigerseparated from a backup officer, the principal
officer becomes a better target for a suspddt) (

Btesh then aggressively and quickly walked toward Officer Denicola with his hands closed
together near his chest in the same position as when he initially walked from his bedroom to the
front door. (Doc. No. 105-11 at 4-5Qfficer Denicola ordered Bsh to stop and show his hands,
and Btesh stopped for a half eed but then continued toward her with his hands in the same
position. (d. at 6-7.)

Officer Denicola began to walk backwards@treat once Btesh was about two and a half
feet from her gun. (Doc. No. 105-815-7.) As Btesh continugdward Officer Denicola and as
Officer Denicola continued to walk backwardbke fired a shot into Btesh, aiming for center mass.
(Id. at 7-8.) Btesh did nalow down and kept walking towardf@er Denicola after the first shot,

and Officer Denicola fired a second shdd. &t 11-12.) Btesh continued toward Officer Denicola
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after the second shot, ancesfired a third shot. I14. at 12.) After the third shot, Btesh stopped,
turned around, went into his bedroom, and slammed the doo¥sfditat 11-12.)

Officer Denicola explained thaétsed on Btesh’s walking towandr aggressively with his
hands closed together near his chest, Btesihisddo obey commands, the suspected sexual battery,
and the fact that Officer Payne was locked outside the apartment, she “had no other choice” but to
fire upon Btesh. I¢l. at 9.) Officer Denicola surmised that had Btesh grabbed her, he could have

taken her gun away and seriously injured or killed her or othitsat(26.)

13 Castelblanco told Florida Departmenti@w Enforcement investigators a few hours
after the shooting that Btesh came out of his bedroom, locked the front door, and then
approached the officer who shot him. (Doc. l81-6 at 8.) Castelblanco testified to a different
version of events during her deposition over two years later. Castelblanco stated that Btesh
opened his bedroom door, appeared with his arms crossed and his hands underneath his armpits,
told the officers to go away, did not move away from bedroom doorway, and did not lock the
front door to the apartment. (Doc. No. 105-8 at 13-17.) Castelblanco also maintained that
Officer Payne, not Officer Denicola, shot Btestu dhat Officer Denicola was not present during
the incident. Id. at 17, 23-25.) After receiving this testimony, counsel for both parties agreed to
terminate Castelblanco’s depositiond. @t 25-26.)

Plaintiff has not relied upon Castelblanco’s deposition testimony in his briefs opposing
the pending Motions for Summary Judgment. According to Plaintiff's Response in opposition to
Officer Denicola’s Motion for Summary Judgment, Btesh left his bedroom door, locked the front
door to the apartment, and walked back toward Officer Denicola, at which point, Officer
Denicola shot Btesh. (Doc. No. 124 at 3-Rlgintiff has described the position of Btesh’s
hands based on Officer Denicola’s depositiotiemy and does not assert that Castelblanco’s
testimony presented a materially different account of the position of Btesh’s h&hds. 3()

Plaintiff also has acknowledged that at the t{@fécer Denicola shot Btesh, his hands were in
the same position as when he passed Officer Denicola on his way from his bedroom to the front
door. (d.at4.)

According to Plaintiff, Castelblanco “seemed genuinely confused and incompetent to
testify” during her deposition. (Doc. No. 134 at 2.) Plaintiff does not contend that any portion
of Castelblanco’s deposition creates a genuineis$material fact. In light of Plaintiff's
representations to the Court and the contradictions between Castelblanco’s deposition testimony
and all other evidence of record, Castelblanco’s deposition testimony regarding the identity of
the shooting officer and Btesh’s movements inside the apartment prior to the shooting will not be
considered by the Court in the analysis of the pending motfe@s.Scott v. Harrj$50 U.S.

372, 380 (2007) (“When opposing parties tell two different stories, one of which is blatantly
contradicted by the record, so that no reasonable jury could believe it, a court should not adopt
that version of the facts for purposes of ruling on a motion for summary judgment.”).
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According to Officer Denicola, Castelblanca diot say anything to her or Btesh after Btesh
locked the apartment doorld(at 17.) Officer Denicola estimated that approximately five or six
minutes elapsed from the time she arrived at the scene until the time sBéesihio (d. at 19.)
Pursuant to the CAD incident report frored@mber 22, 2008, no more than eight minutes elapsed
from the time Officer Denicola arrideon scene until the time of the shootthgOfficer Denicola
further maintained that at the time she shotBteke did not know that he was unarmed or that he
had any mental incapacity. (Doc. No. 105-12 at 17; Doc. No. 105-11 at 28.)

Following Officer Denicola’s shots and Bteshietreat into his bedroom, Officer Denicola
repositioned herself to cover Btesh’s bedroom d¢boc. No. 105-11 at 14.) Officer Payne then
gained entry into the apartment by kicking the door dpéial. at 15.) Sergeant Brad Diller entered
the apartment approximately thirty seconds lated, he took the lead in entering Btesh’s bedroom.
(Id. at 19.) Btesh was fourlging on a bed with his hands closed togethéd. gt 20.) Sergeant
Diller twice ordered Btesh to open his hands, and Btesh complied following the second command.
(Id.) Nothing was found in Btesh’s hand#d.) Officer Doug Lawson, who was a trained member
of the Crisis Intervention Team (“CIT”), acknowliged the 9-1-1 dispatch to Btesh’s residence and

provided assistance to Btesh after the shootiatlae scene was secured. (Doc. No. 105-12 at 30;

14 Pursuant to the portions of the CAD report of December 22, 2008, read aloud during
the depositions filed in the evidentiary record, Officers Denicola and Payne reported arriving at
the scene at 11:20 p.m. (Doc. No. 143-6&69.) At 11:24 p.m., both Officers Payne and
Denicola radioed to dispatch that they wé&r@-4,” meaning okay. (Doc. No. 105-13 at 15-16.)

It is unclear when the 11:24 transmissions occurred relative to the shooting of Biesi.1%.)
At 11:28 p.m., Officer Payne radioed that she WiD-4,” and a separate CAD entry at 11:28
made by an unknown person indicated that there was a shodtingt 18.)

15 Officer Payne explained that she reentered the apartment with her taser drawn because
she previously saw that Btesh had no weapons in his hands. (Doc. No. 124-3 at 4.) Officer
Payne also stated that “[i]t was obvious that [Btesh] was not completely there because he did
[not] even react to the fact that we had our guns drawn on high)" (
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Doc. No. 124-3 at 2, 7.)

F. Training of Officers to Handle Situations Involving the Mentally IlI

The Maitland Police Department implemengedIT policy on February 6, 2001. (Doc. No.
72-7 at 2-4.) The CIT policy provides in part:

It shall be the policy of the Maitland Police Department to participate in the Central

Florida Crisis Intervention Team. Specially trained officers will respond to calls

involving the mentally ill in crisis and explore alternatives to arrest where

appropriate.
(Id. at 2.)

Under the CIT policy, a CIT member “[w]hen available][,] . . . shall respond to all calls or
incidents involving a potential Baker Act or any other call involving a confirmed or suspected
mentally ill person in crisis.”Id. at 3.) The CIT policy further décts that “[ijn-progress calls will
be dispatched to the closest unit and may be reassigned to the CIT officer when the situation has
stabilized.” (d.)

Police officers volunteered to serve on the Giid members of the CIT were selected by
the police chief. Ifl. at 3; Doc. No. 105-5 at 7.) OfficBenicola had not received CIT training.
(Doc. No. 105-12 at 30.) Officer Denicola testifihat she had not previously responded to a call
involving a violent forcible felony where she knew that the alleged assailant was mentally ill and
that she had not received training from theitdad Police Department on how to handle such a
situation. (Doc. No. 105-11 at 29-30.) However, Officer Denicola stated the Maitland Police
Department had trained her on how to resporaddall involving a mentally ill person. (Doc. No.
105-12 at 28.) Officer Denicolacalled from her field training that it was appropriate to assess the

scene, remove any weapons or items that niightsed as a weapon, bring the mentally ill person

to a safe area, find out if that person wanted to hurt himself or others, and then take appropriate
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action. (d.) In addition to her training regarding the mentally ill, Officer Denicola had been trained
in police tactics and the use of force. (Doc. No. 105-11 at 27.)

Prior to December 22, 2008, Officer Denicold hasponded to incidents involving mentally
ill persons. (Doc. No. 105-12 at 25.) Officerrdmla explained during her deposition that when
dealing with an individual known to be mentallyshe would try to calm the person and develop
trust. (d. at 25-26.) She further stated that sherledrto deal with mentally ill persons in this
manner through her own experience, not through formal trainldgat(27.)

G. Probation Status of Officer Payne

At the time of the shooting of Btesh, Officayne was on a six-month period of special
probation in lieu of termination imposed by Cialhoun following his receipt of two memoranda
from Officer Payne’s supervisors, Liemants Jeff Harris and J.G. Schardiheporting deficient
performance in several areas by Officer PaynéDoc. No. 124-7 at 1-3; Doc. No. 105-2 at 26.)
Notably, Lieutenant Harris documented one incident where Officer Payne failed to adequately
provide backup for him and anothaficer during the arrest ofsuspected felon. (Doc. No. 124-5
at 8.) Instead of backing upetiother officers who were attempgito handcuff the suspect, Officer
Payne pointed her taser through a vehicle window at a passenger who was not a siaspect. (

Lieutenant Harris reported that Officer Payne’stitats were not applicable for the situation at

16 Lieutenants John and J. G. Schardine are husband and wife. (Doc. No. 105-2 at 22.)

" Many of Officer Payne’s reported performt@ deficiencies bear no relationship to
Officer Payne’s actions in responding to Btesh'’s residence on December 22, 2008. For example,
Lieutenants Harris and Schardine reported that Officer Payne failed to properly complete
paperwork, lacked the ability to handle police calls independently, was insubordinate, lacked
initiative, failed to complete traffic stops, made very few arrests, did not handle constructive
criticism appropriately, was abrupt and rude with the public and police department personnel,
and did not operate her police vehicle saféfyoc. No. 124-7 at 1-3; Doc. No. 105-2 at 26.)
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hand,” {d.), but Chief Calhoun maintained during kigposition that Officer Payne did not act
improperly during this incident, (Doc. No. 105-3 at 22-23).

Lieutenant Harris also reported that he emambers of his squad thought that Officer Payne
posed a safety threat to herself, otherceifs, and the public, and Chief Calhoun acknowledged
these concern§.There is no evidence of record théfi€r Denicola was among the police officers
who felt that Officer Payne posed a danger to otiets. addition, Chief Calhoun testified that
“[d]uring the 18 months that [Officer] Payne wasmayed as an officer with the City of Maitland
Police Department, no citizen was harmed or inja®d result of her actions or in[Jactions, other
than as alleged in this case.” (Doc. No. 114 at 12.)

The memorandum from Chief Calhoun to Officer Payne imposing the term of special
probation enumerated several corrective actions expected of Officer Payne, including completion

of additional training regarding general officeafety. (Doc. No. 124-7 at 2.) Officer Payne

18 Lieutenant Harris reported that his squad members believed Officer Payne was unfit to
be a police officer, “devised a plan to self-back each other without utilizing the radio system,”
and told him that “Officer Payne is simplyitging an unprotected gun to every call and prefer
she was not on scene.” (Doc. No. 124-B.atChief Calhoun testified that he was “disturbed”
when he read this portion of Lieuten&tdrris’ memorandum. (Doc. No. 105-3 at 24.)
Lieutenant Harris also stated in his menmakam to Chief Calhoun that Officer Payne was
considered by other officers to be “an on-duty injury or in the line of duty death just waiting to
happen.” (Doc. No. 124-5 at 8.) Chief Calhaestified that he understood from Lieutenant
Harris’ memorandum that other officers weoscerned about their safety around Officer Payne
and believed that Officer Payne was unable taqut herself or others. (Doc. No. 105-3 at 25-
26, 28.) Chief Calhoun further explained thegutenant Harris’s statement reflected a
potentially unsafe situation for Officer Payne, other officers, and the pulilicat 7.)

19 Officer Denicola provided undisputed testimony that she and Officer Payne “were
friends,” “worked really good together,” and “had a good rapport, better than most people.”
(Doc. No. 105-12 at 5.) Further, Officer Deraaould not recall during her deposition whether
she knew that other officers had expressed displeasure with Officer Payne’s performance prior to
December 22, 2008.d. at 8.) Officer Denicola also stat that she did not speak to other
officers regarding Officer Payne’s placement on special probatidr). (
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resigned from the Maitland Police Department in April 2009, prior to the end of her special
probation period. (Doc. No. 105-4 at 20.) There is no evidence afdrédtat Officer Payne
fulfilled any of the corrective actions assigned as part of her special probation.

H. Interlocal Agreement

At all times material to this case, théyCof Maitland and the City of Apopka had an
Interlocal Agreement providing that the CityAypopka would dispatch 9-1-1 calls from Maitland
residents to the Maitland Police and Fire Depantisie (Doc. No. 72-1 at 19-26.) Chief Calhoun
did not participate in the negotiation of the Inbed! Agreement. (DodJo. 105-5 at 3.) Since
19992 all of Jewel Methias’s training and supeiwishad been provided by the City of Apopka.
(Doc. No. 132-1 at 91-92.)

According to Chief Calhoun, he had no “speadifisciplinary control or direct oversight” of
the emergency dispatchers employed by the CiBpaoipka or the 9-1-1 call center operated by the
City of Apopka in December 2008, except thatherdinated with the call center supervisors if
there was an issue or concern. (Doc. Nib-3 at 11-12.) Tony Morolla, a Maitland employee
under Chief Calhoun’s supervision, was the liaisdwben the City of Maéland and the 9-1-1 call
center. [d. at 12-13.) Chief Calhouroald not recall during his deptien any specific complaints
that were raised regarding the dispatching dfPealls to the Maitland Police Department prior to
the shooting of Btesh, but he was “certain” that Morolla handled any such issues thatldrase. (
14-15.) Chief Calhoun furthesserted that from December 2003 when he became Maitland Police

Chief to the date Btesh was shot, there were cideémts where a citizen was harmed or injured as

20 Methias worked as a dispatcher for the City of Maitland until the City of Maitland
closed its dispatch center on September 30, 1999. (Doc. No. 132-1 at 90-91.) Thereafter, she
worked as a dispatcher for the City of Apopkhl. &t 7.)
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aresult of an error in the disphtng of a police officer by the dispatch center. (Doc. No. 114 at12.)

|. Expert Opinions®

1. Andrew J. Scott, Il

Plaintiff has submitted the testimony of Andrew J. Scott, Il in opposition to Defendants’
Motions for Summary Judgment. Scott served as Police Chief for the city of Boca Raton, Florida,
from October 1998 until February 2006. (Doc. No. 124#15) In that role, he investigated uses
of force and deadly force by police officers, wasponsible for disciplining officers and assigning
training and retraining, and made recommendafione dismissal of police officersid(at 1-2.)
Between 1978 and 1998, Scott served as a patrol officer, detective, sergeant, lieutenant, and
Assistant Chief of Police Chief for théycof North Miami Beach, Florida. Id. at 2.) Scott was
also trained in SWAT tactics. (Doc. No. 119-26 at 21.)

During his deposition in this matter, Scott was questioned about several opinions disclosed
in his expert report which has not been filethie evidentiary record. (Doc. No. 119-26 at 14-15.)
First, Scott opined that “Officer Denicola used eoessary excessive force inconsistent with police
practices and procedures, and [such force] was not objectively reasonaloledt 17.) In
explaining this opinion, Scott emphasized thadBt“offered no physical violence toward[] either
officer,” did not threaten to harm the officeesyd did not present a weapon. (Doc. No. 119-26 at
19.) Scott later stated that Btesh “gave no indication of being violent, other than he was yelling
some words that [Officer Denicola could not] undensl [and] appeared to be angry.” (Doc. No.

119-27 at 20.) According to Scott, Bteshitaek of Castelblanco had no bearing on Officer

2L Neither party challenges the qualifications of either expert to opine in the area of use of
force by police officers, and the Court assum#gbout deciding that the experts are so qualified
for purposes of the foregoing analysis.
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Denicola’s subsequent safety. (Doc. No. 119-29 at 2.)

Scott also based his finding of excessivecéoon the fact that Officer Denicola was
confronted by an unarmed subject. (Do®.N19-26 at 17-18.) At the same time, Scott
acknowledged that Officer Denicola testified teaé was not certain whether Btesh was unarmed
and that when Btesh walked byfi©er Denicola toward the fromtoor of the apartment, she could
not have seen his handdd. (@t 18; Doc. No. 119-27 at 24.)

Scott further contended that Officer Denicdé&iciently failed to keep Btesh in her line of
sight once he passed her, (Doo. 1119-31 at 28-29), and that when Btesh released his hands to lock
the door, Officer “Denicola had to have obsertet he was not armed(Doc. No. 119-29 at 4.)
However, Officer Denicola’s undisputed testimonyswizat Btesh had his back to her when he shut
and locked the front door and tiigtesh’s hands were closed together near his chest when he turned
around and walked back toward Officer Denicola. (Doc. No. 113 at 22.)

Although Scott conceded that Btesh’s failtweobey Officer Denicola’s commands while
walking toward her constituted active resistanc®tiicer Denicola for which Btesh could have
been arrested, (Doc. No. 119-29 at 8-9), Scott maintained that the use of deadly force was not
justified because Btesh offered no indication tlehad a weapon in his hands. (Doc. No. 119-30
at 7.) Scott contended that Officer Denicoldieating of Btesh would haveeen justified if Btesh
had concealed a deadly weapon in his hands and all other circumstances remained the same. (Doc.
No. 119-29 at 11-13.)

Scott also opined that Officer Denicola shiblbbive used non-deadly force on Btesh. (Doc.
No. 119-26 at 21.) While Scott fouridppropriate for Officer Denicola to enter Btesh’s apartment

with her gun drawn, Scott maintaith that Officer Denicola had other options of force besides
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deadly force. Ifl. at 22.) Scott testified that OfficBrenicola should have stopped Btesh when he
walked toward the front door either by pushinggig, or kicking Btesh and then transitioning to
her taser. I(l. at 23.) According to Scott, such actions would have given Officer Payne additional
time “to get engaged . . . as opposed fadpéorced out of the apartment.ld(at 24.) Scott also
stated that Officer Denicola should have neveBtesh reach the front door regardless of whether
he was armed, as doing sceated a “tactical disadvantagaid constituted a failure to protect
Officer Payne. (Doc. No. 119-28 at 7-8.) Sdotther contended that Officer Denicola had
sufficient time after Btesh locked the front donddurned around toward Denicola to transition to
her taser. (Doc. No. 119-31 at 23.) At the saime, Scott stated that Officer Payne’s act of
backing out of the apartment “was the trigger taised” Officer Denicola to use deadly force.
(Doc. No. 119-27 at 1.)

Scott asserted that Officers Denicola and Paiwoeld have intervievaeCastelblanco before
entering Btesh’s apartment. (Doc. No. 119-26 at 3809tt reasoned that because Officers Denicola
and Payne had secured the front entrance taxgagment and did not know where the suspect was
located inside the apartment, basic law enfoexgnprinciples required them to take 30 to 45
seconds to obtain additional information from Castelblanta. af 25-26, 29.) Based on his 23
years experience serving Spanish-speaking indilgcagma police officer and police chief in the
Miami area, Scott explained that there was ay'veal possibility” that Officers Denicola and Payne
could have ascertained the true nature of thergemcy by speaking to Castelblanco before entering
the apartment despite her apparent inability toroonicate with the 9-1-dperator. (Doc. No. 119-

27 at 31.) According to Scott, if an officarakes assumptions without conducting “the proper

investigation,” the situation may “snowball.” (Doc. No. 119-28 at 31.)
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Scott next asserted that Officer Denicola stalve waited for a CIT officer before entering
the apartment and that the City of Maitland faileddequately train her to wait. (Doc. No. 119-26
at 26.) However, Scott acknowledged that theaie no evidence of record suggesting that Officer
Denicola knew or should have known that Btesth &anental condition justifying the presence of
a CIT officer. (d. at 28.) Scott further conceded thadrder to fault Officer Denicola for entering
the apartment without waiting for or summoning & Gfficer, the evidence must show that Officer
Denicola was aware or should have been aware of the need for a CIT olfigein &ddition, Scott
agreed that an officer faces greater danger wieinanted with a violent, mentally unstable suspect
as opposed to a violent but stable suspect who comprehends the officer's commands. (Doc. No.
119-28 at 3-4.)

In support of his opinion that Officer Paynesaaproperly trained, Scott pointed to Officer
Payne’s performance isséeslocumented in the memoranda of Lieutenants Harris and J. G.
Schardine and the fact th@afficer Payne’s personnel ffi@indicated that she received no remedial
training. (Doc. No. 119-26 at 30-31; Doc. No. 119-27.atAccording to Satt, if a personnel file
does not reflect the existencetrdining, the training did not exisfor all intents and purposes.”
(1d.)

Scott also contended that the City of Maitlafailed to properly train Officer Denicola in

the use of deadly force. Bupport of this opinion, Scott relied on Officer Denicola’s deposition

22 Scott conceded during his deposition that the reported low officer morale due to
Officer Payne’s deficient performance did not impact the events at issue in this case. (Doc. No.
119-32 at 6.)

% The personnel file of Officer Payne reviewed by Scott and on which he based his
opinions about the sufficiency of Officer Payneaning has not been identified in the record
by either party.
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testimony that she “had no other choice” besitlessng Btesh under the circumstances. (Doc. No.
119-31 at 11.) According to Scott, such testimaweals inadequate training given his opinion that
a reasonable officer would not have used deadly force under the circumstdahges. (

Scott asserted that the shooting of Btesh dieectly caused by the deliberate indifference
of the City of Maitland to the ghts of its citizens. (Doc. No. 124-15 at 3.) In support of this
opinion, Scott stated that OfficBayne was unfit to serve as a police officer, that her unfitness was
known to Chief Calhoun, &¢hCity Manager, the Assistantt Manager, and City Personnel
Director, and that despite placing Payne on specaddation with conditions, there is no evidence
in Payne’s personnel file reflecting enforcement of those conditiddsat(3-5.) Scott further
reasoned that Officer Payne failed in her dutidsttkup Officer Denicola and that such failure led
Officer Denicola to discharge her weapold. &t 6-7.) Scott contendédat the shooting of Btesh
could have been avoided had the City of Maitl@nthinated Payne instead of placing her on special
probation or, alternatively, ensured that shagleted the terms of her special probatidd. 4t 8.)

Scott also alluded to his review of 48eusf force reports from the Maitland Police
Department during Chief Calhoun’s tenure from December 2003 until May 2009, none of which
concluded that the use of force was unjustifieebaressive. (Doc. No. 124-15 at 9.) Scott stated
that zero findings of excessive or unjustified use of force among 48 instances is “statistically
relevant in that it would be highly improbableathn 48 reported uses of force, that none were
unjustified.” (d.) Scott explained that these repondicated a failure to enforce Maitland Police
Department policieand procedures and a “very lackadaisical and laissez faire attitude which
directly lead to the shooting of [] Btesh.fd(at 10.)

Scott maintained that had the 9-1-1 dispatcbktyed the Ramirez’s statements that Btesh
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“was crazy” and that he needed “to go to the hospital,” the shooting would not have takéh place.
(Doc. No. 124-15 at 9.) Scott also asserted that had Officer Denicola been alerted to the prior
incidents at Btesh’s residence through a dispiegiging system, Btesh walihot have been shot.
(Doc. No. 119-31 at 7-8.)
2. W. Ken Katsaris

Defendants have submitted the testimony of W. Ken Katsaris in support of their Motions for
Summary Judgment. Katsaris is a certified Florida Law Enforcement Officer and Instructor who
has taught a variety of law enforcement and ctioes subjects for over 30 years at the Pat Thomas
Regional Law Enforcement Academy, including cosrsethe use of force, deadly force, crisis
intervention, and dealing with mentally ill inddaals. (Doc. No. 119-2 4t-2.) In addition,
Katsaris was an instructor in the use of faatéhe Florida Highway Patrol Academy for over 25
years, and he served as the force and deadig Bdvisor to the Director of the Florida Highway
Patrol for thirteen years.ld)) Katsaris formerly served aspalice officer forthe city of St.
Petersburg, Florida, a deputy sheriff with tteon County Sheriff's Officer, a trooper with the
Florida Highway Patrol, and the Sheriff of Leon County, Floridal. 4t 2.) He also was the
Department Chairman of the Criminal Justttegram at Tallahassee Community College for ten

years. [d.)

% In support of this conclusion, Scott pointed to “Denicola’s testiimony] that had she
known that there was a mentally challenged person at the scene, she would have conducted
herself differently, spoken differently[,] and dieaith Mr. Btesh differently.” (Doc. No. 124-15
at 9.) Denicola did not so testify. Wherkegd if she would have responded differently during
the incident had she known that Btesh had a mental incapacity, Denicola responded, “I don’t
know.” (Doc. No. 105-11 at 29.) Denicola later explained how she had dealt with prior
incidents involving mentally ill persons, (Dddo. 105-12 at 25-27), and it is unknown whether
any of those situations involved a suspected rape or any other facts similar to the incident at
issue.
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Katsaris opined that it was inconsequential to the police response whether McEachern
inserted the term “rape” into Castelblanco’$-3-call because the police response would have been
the same whether Castelblanco reported that she was raped or that she was merely attacked. (Doc.
No. 131-7 at 35-36.) Katsaris further asserted tthe police response would have been the same
regardless of whether information obtained fl@amirez’s 9-1-1 call wadispatched to Officers
Denicola and Payne before they reached Btegtastment. (Doc. No. 131-8 at 22.) According to
Katsaris, Castelblanco’s request for assistaidaot justify initial assignment to a CIT member
because the call was reasonably assessed agatwinome requiring dispatch to officers assigned
in the immediate area. (Doc. No. 119-2 at 11.) &adexplained that even if Btesh’s residence had
been flagged with his mentalsadibility, that fact aine would not preclude the occurrence of a
violent attack at the same addredsl.)(

Kastaris stated that OfficePayne and Denicola properly secured Btesh and his apartment
before questioning Castelblanco because theg wesponding to a suspected violent felony and
because Castelblanco indicated that Btesh remained on the scene but was not Misgle.) (
Katsaris also stated that Officers Denicald &ayne reasonably entered Btesh’s apartment before
waiting for additional officers to arrive. (Doc. ND31-9 at 8.) Katsaris asserted that the use of
deadly force by Officer Denicola on Btesh waasonable given that Btesh was suspected to have
attacked Castelblanco, that Btesh was acting in an aggressive and agitated manner, that Btesh locked
Officer Payne outside the apartment, that it wasaandrom Officer Denicola’s viewpoint whether
Btesh was armed, that Btesh would not obey pobcemands to stop approaching Officer Denicola,
and that Officer Denicola retreated and gavwesBtseveral commands before shooting him. (Doc.

No. 119-2 at 9-10.) Katsaris further indicated tB#tcer Denicola properly used deadly force on
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Btesh regardless of whether Btesh had locked@ffPayne out of the aparent. (Doc. No. 131-10
at 21.)
Il. Procedural History

On January 5, 2011, Plaintiff filed a twelveunt Second Amended Complaint against the
City of Maitland, Officer Denicola, Officer Payrend Chief Calhoun. (Doc. No. 72.) Thereatfter,
the battery claim against Chief Calhoun was @sed, (Doc. No. 91 at 9, filed Mar. 7, 2011), and
Officer Payne was voluntarily dismissed from this case, (Doc. No. 98, filed Mar. 31, 2011).

Plaintiff's claims remaining for adjudicationesas follows: (1) violation of 42 U.S.C. § 1983
by the City of Maitland for failing to properly traiand supervise policdfers; (2) violation of
42 U.S.C. § 1983 by the City dflaitland for failure toproperly train and supervise 9-1-1
dispatchers; (3) violation of 42.S.C. § 1983 by Officer Denicolarfthe use of excessive force on
Btesh; (4) violation of 42 U.S.C. § 1983 by Chuzflhoun for failing to properly train and supervise
police officers; (5) battery by theity of Maitland for the shootingf Btesh; (6) battery by Officer
Denicola for shooting Btesh; (7) negligence bg @ity of Maitland for failure to properly hire,
retain, train, and supervise Officers Denicola and Payne; (8) vicarious liability by the City of
Maitland for the negligence of Officers Denicalad Payne and Chief Calhoun; (9) negligence by
the City of Maitland for failure to properly hire taén, train, and supervise 9-1-1 dispatchers; and
(10) breach of the Interlocal Agreemday the City of Maitland. (Doc. No. 72.)

Defendants have moved for summary judgnmeneach remaining count. (Doc. Nos. 105,
113-14,119.) Plaintiff has filed responsespposition, (Doc. Nos. 124, 132-34), and Defendants
filed reply briefs, (Doc. No. 131, 136-38). In addition, the City of Maitland has moved to strike

Exhibit B of Plaintiff's Response in Oppositionite First Motion for Partial Summary Judgment.
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(Doc. No. 129.) As of the daté this Order, Plaintiff has not filed a response opposing the Motion
to Strike, and the time for doing so has passed.
Standard of Review

I. Summary Judgment, Generally

Courts “shall grant summary judgment if the movant shows that there is no genuine dispute
as to any material fact and the movant is eutittejudgment as a mattef law.” Fed. R. Civ. P.
56(a); accord Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986lHickson Corp. v. N.
Crossarm Cq.357 F.3d 1256, 1259 (11th Cir. 2004). An & fact is “material” under the
applicable substantive law if it might affect the outcome of the ddszkson Corp,. 357 F.3d at
1259. Anissue of fact is “genuhif the record taken as a whaldeuld lead a rational trier of fact
to find for the nonmoving partyid. at 1260. The court must decide “whether the evidence presents
a sufficient disagreement to require submission to a jury or whether it is so one-sided that one party
must prevail as a matter of lawldl.; Anderson477 U.S. at 251-52.

The party moving for summary judgment has turden of proving that: (1) there is no
genuine issue as to any material fact, andk ()entitled to judgment as a matter of la@elotex
Corp. v. Catrett477 U.S. 317, 323 (1986). In determinimigether the moving party has satisfied
its burden, the court considers all inferences drawn from the underlying facts in the light most
favorable to the party opposing the motion arsbhees all reasonable doubts against the moving
party. Anderson477 U.S. at 255. The court may not weigh conflicting evidence or weigh the
credibility of the partiesHairston v. Gainesville Sun Pub. C8.F.3d 913, 919 (11th Cir. 1993).
If a reasonable fact finder could draw more tbae inference from the facts and that inference

creates an issue of material fact,¢bart must not grant summary judgmeldt. On the other hand,
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summary judgment must be granted “againstrédypaho fails to make a showing sufficient to
establish the existence of an element essentibhtgarty’s case, and on which the party will bear
the burden of proof at trial.Celotex Corp.477 U.S. at 322. In addition, when a claimant fails to
produce “anything more than a repetition of his ¢aswry allegations,” summary judgment for the
movant is “not only proper but requiredMorris v. Ross663 F.2d 1032, 1034 (11th Cir. 1981).
Il. Summary Judgment on Claims of Qualified Immunity

In cases brought under 42 U.S.C. § 1983, cemnattbn of a motion for summary judgment
based on qualified immunity is somewhat different than in other cases. In deciding such motion,
a court should resolve all issues of material fa¢awor of the plaintiff ad then answer the legal
guestion whether defendant is entitled to qualiframunity under that version of the factSase
v. Eslinger 555 F.3d 1317, 1325 (11th Cir. 2009) (quotWigst v. Tillman496 F.3d 1321, 1326
(11th Cir. 2007)). By construingetfacts in this manner, the cobes “the plaintiff’'s best case in
hand”; therefore, “material issues of disputed &metnot a factor in thevart’s analysis of qualified
immunity and cannot foreclose the grant or denial of summary judgment based on qualified
immunity . . . .” Id. (quotingBates v. Harvey518 F.3d 1233, 1239 (11th Cir. 2008)). Thus, the
court “determine[s] the legal issue of whether the defendant was entitled to qualified immunity using
the version of facts most favorable to the plaintifBates 518 F.3d at 1239 (citinQurruthy v.
Pastor, 351 F.3d 1080, 1084 (11th Cir. 2003)).

Analysis

|. Motion to Strike Grand Jury Presentment

Plaintiff has attached an unsigned grand jury presentment against the Maitland Police

Department (“Grand Jury Presentment”) as EilBlio the Response in Opposition to the City of

33



Maitland’s First Motion for Summary Judgment. o® No. 124-2.) The Grand Jury Presentment
finds fault with the dispatching of the 9-1-1 caillsCastelblanco and Ramirez and the actions of
Officers Denicola and Payne and the Maitidolice Department on December 22, 2008) The
City of Maitland has moved to strike the GrandyJaresentment, arguing that the findings in the
Grand Jury Presentment are inadmissible. (Doc. No. 129 at 3.) The Courtagrees.

“Florida grand juries are not confined to an indictment function, as is generally the case
under federal law.”"Miami Herald Pub. Co. v. Mark®852 So. 2d 518, 522 (Fla. 1977). Florida
grand juries may “express the view of the citizenry with respect to public bodies and officials in
terms of a ‘presentment,’ describing misconduetrs, and incidences in which public funds are
improperly employed.”ld.

Plaintiff cites the Grand Jury Presentmentif@rtruth of its findings, namely the finding that
had the Maitland Police Department trained its engeayto flag addresses, Btesh’s residence would
have been identified in the CAD system as berrmupied by a mentally ill individual as well as the
address of three recent calls for emergency sesvor a mentally ill individual. (Doc. No. 124 at
17; Doc. No. 124-2 at 5.) Because Plaintiff saeledmit the Grand Jury Presentment, a document
purportedly containing the findings of the GrandyJtwor the truth of the matter asserted, the Grand
Jury Presentment is hearsay. Fed. R. Evid. 801(c). Thus, the Grand Jury Presentment is
inadmissible unless an exception to the hearsiyapplies. Fed. R. Evid. 802. The hearsay

exception for public records and reports allowsHeradmission of the following documents in civil

% plaintiff has not filed a response in opposition to the Motion to Strike, and the time for
doing so has passe&eelocal Rule 3.01(b) (directing a party opposing a motion to file a
response within fourteen days of service ofrtiation). Plaintiff's failure to file a response in
opposition to the Motion to Strike raises an inference that Plaintiff does not oppose the Motion.
E.g, Bray & Gillespie Mgmt. LLC v. Lexington Ins. C627 F. Supp. 2d 1355, 1371 (M.D. Fla.
2007).
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actions for the truth of the matter asserted:

Records, reports, statements, or data dlatngns, in any form, of public offices or

agencies, setting forth . . . factual fings resulting from an investigation made

pursuant to authority granted by launless the sources of information or other

circumstances indicate lack of trustworthiness
Fed. R. Evid. 803(8)(C) (emphasis added). The Court has found only one case addressing the
admissibility of Florida grand jury presentments in federal court.aMarca v. Turner662 F.

Supp. 647 (S.D. Fla. 1987), the court cited FadRule of Evidence 803(8)(C) in summarily
admitting a grand jury presentment finding security and prevalent manufacture and use of
intoxicants at a prison for the truth of the ma#tsserted and for the purpose of showing that the
prison’s warden was on notice of the reported prison condititthsat 655-66. The court in
LaMarcadid not discuss the trustworthiness prongederal Rule of Evidence 803(8)(C), and for
this reason, the Court does not find the reasonihgiarcato be persuasive here.

The factual findings of the Grand Jury Prdassnt lack sufficient trustworthiness to be
admitted in this proceeding for the truth of thetteraasserted. The grand jury based its factual
findings on unknown evidence presented by the Stiafdorida in a non-adversarial proceeding.
SeeFla. Stat. § 905.24 (“Grand juryqumeedings are secret . . . N)arko, 352 So. 2d at 520 (“[T]he
testimony and information presented to a grand jury, on which they must rely and report, is
potentially one-sided and inaccurate.”). Basic fairness requires that Plaintiff be excluded from
introducing the Grand Jury Presentment for théhtof its findings where the Defendants had no
opportunity to present argument or evidence to taedjjury or to challenge the evidence presented
by the State of FloridaCf. Goldsmith v. Bagby Elevator Co., In613 F.3d 1261, 1288 (11th Cir.

2008) (affirming the admission of an EEOC detestion of discrimination in a Title VII sulit,

noting that the employer had submitted evidence to the EEOC which was considered in the EEOC’s
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findings and that the district court gave a proper limiting instruction to the jury).

The advisory committee notes to Federal RfilEvidence 803 suggest that in determining
whether a report is admissible under Rule 803(8)¢Qurts should consider, among other factors,
any special skill or expertise of the fact findehether a hearing is held, and the level on which it
is conducted, and any “possible motivation probléntsach of these factors indicates that the
factual findings of lay persons based solely andtate’s unchallenged evidence as reported in a
grand jury presentment are not sufficiently trustilvy to be admitted for the truth of the matter
asserted under Rule 803(8)(C).

For the reasons discussed above, the Grand Jury Presentment does not satisfy the
trustworthiness prong of Federal Rule of Evide®@8(8)(C) and thus is inadmissible for the truth
of the matter asserted. In addition, Plairdibfes not argue, and th@@t does not find, any non-
hearsay use for the Grand Jury Presentmentianhlysis of the pending motions. Moreover, the
Court cannot consider the Grand Jury Presentment for any purpose because it is unsigned and
because there is no evidence of record that the Grand Jury Presentment was in fact issued as it
appears in the unsigned copy filed with the Coéccordingly, the @y of Maitland’s Motion to
Strike is granted, and the Grand Jury Presentmiéiniot be considered in the Court’s analysis of
the pending Motions for Summary Judgment.
[I. Count Ill: Section 1983 Claim Against Officer Denicola

In Count Il of the Second Amended ComptaiRlaintiff asserts a Section 1983 claim
against Officer Denicola for excessive use otéoon Btesh. (Doc. No. 72 at 25-26.) The parties
dispute whether Officer Denicola is entitled to kified immunity on this claim. (Doc. Nos. 113,

134, 136.)
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Under the doctrine of qualified immunitygévernment officials performing discretionary
functions generally are shielded from liability for civil damages insofar as their conduct does not
violate clearly established statutory or constitogildights of which a reasonable person would have
known.” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). To receive qualified immunity, the
officer must first show that she actethin her discretionary authority.ee v. Ferrarg 284 F.3d
1188, 1194 (11th Cir. 2002). Officer Dieola acted within her discretionary authority as a member
of the Maitland Police Department in using deadly force on Bt8sle. Kesinger ex rel. Estate of
Kesinger v. Herrington381 F.3d 1243, 1248 (11th Cir. 2004h(ing that a police officer acted
within his discretionary authority in shooting acsdal suspect who attempted to attack the police
officer); Rich v. Dollar 841 F.2d 1558, 1564 (11th Cir. 1988) (defining discretionary authority to
include actions undertaken pursuant to the perfoomaf duties that are within the scope of an
officer’'s authority). Accordingly, the burden shiftsPlaintiff to show that qualified immunity is
not appropriateLee 284 F.3d at 1194.

A law enforcement officer is entitled to qualdi@Enmunity unless the plaintiff establishes

that (1) the facts when viewed in a light mfastorable to the plaintiff establish a constitutional
violation, and (2) the illegality of the officer’s amtis was “clearly established” at the time of the
incident. Oliver v. Fioring 586 F.3d 898, 905 (11th Cir. 2009) (citirgarson v. Callahar29 S.
Ct. 808, 815-16, 818 (2009)). The two prongs of thdifirchimmunity analysis may be considered
in either order.Id. For the reasons discussed below, BRaimas failed to satisfy either prong, and
Officer Denicola is entitled to qualified immunity and summary judgment on this claim.

A. Violation of Btesh’s Constitutional Rights

The Court begins by considering whether, based on the facts viewed in the light most
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favorable to Plaintiff, the shooting of Btebip Officer Denicola was an objectively unreasonable
use of deadly force violating Btesh’'s Fourth Amendment rigi8seOliver, 586 F.3d at 905
(applying the “Fourth Amendment@bjective reasonableness’ standigo a claim of improper use
of deadly force). “Reasonableness is dependent on all the circumstances that are relevant to the
officer’s decision to use deadly force, includihg seriousness of the crime, whether the suspect
poses an immediate danger to the officer or others, whether the suspect resisted or attempted to
evade arrest, and the feasibility of providing a warning before employing deadly foean-
Baptiste v. Gutierre27 F.3d 816, 821 (11th Cir. 2010) (citiRgnley v. Eslinge605 F.3d 843,
850 (11th Cir. 2010)). However, “none of these conditions are prerequisites to the lawful
application of deadly force by an officer seizing a suspdegeiley 605 F.3d at 850.

While the totality of the circumstances sholconsidered, “[p]erspective also is crucial
to the analysis[, as] ‘[t]he only perspective tbatints is that of a reasonable officer on the scene
at the time the events unfoldedId. (quotingGarczynski v. Bradshgw73 F.3d 1158, 1166 (11th
Cir. 2009));see also Graham v. Connet90 U.S. 386, 396 (1989) (explaining that a “standard of
reasonableness at the moment applies”). “It ibsedtled that courts muatcount ‘for the fact that
police officers are often forced to make split-second judgments—in circumstances that are tense,
uncertain, and rapidly evolving—about the amount of force that is necessary in a particular
situation.” Jean-Baptiste627 F.3cat 820-21 (quotingsraham 490 U.S. at 397).

Viewing the facts in the light most favoratePlaintiff, OfficerDenicola reasonably used
deadly force on Btesh. A rape or sexual batieag reported at Btesh’s residence according to the
information dispatched to Officers Denicola,o® No. 132-1 at 38; Doc. No. 105-9 at 7), and

Officers Denicola was presented with no evidence prior to the shooting suggesting that the suspected

38



crime did not actually occur. Upon approaching Btesh'’s apartment, Officer Denicola observed that
Castelblanco was upset and had recently sustahmestiinjury, and Castelblanco informed Officers
Denicola and Payne thtite suspected attacker was inside the apartment and “was crazy.” (Doc.
No. 105-10 at 2-3.) Castelblancplysical condition and statemewntsre not inconsistent with the
suspected rape or sexual battery. Because the circumstances presented probable cause to believe
that the suspect inside the apartment had “citi@dha crime involving the infliction or threatened
infliction of serious physical harm,” Officer Denieavas permitted “to use deadly force . . . against
a suspect who poses . . . an imminent thoédanger to a police officer or otheravicCorminck
v. City of Fort Lauderdale333 F.3d 1234, 1246 (11th Cir. 2003).r Bee reasons discussed below,
the circumstances surrounding Officer Denicokhatmoment she shot Btesh reasonably indicated
that Btesh posed a serious threat of physical irtfu@fficer Denicola, asvell as to Castelblanco
who was also present in the locked apartmeihiegime of the shooting, (Doc. No. 105-10 at 24-25;
Doc. No. 131-6 at 8), and who had been attatikeBltesh earlier that evening, (Doc. No. 131-6 at
6). See Long v. Slatpb08 F.3d 576, 581 (11th Cir. 2007) (“[T]tleeat of danger to be assessed
is not just the threat to officers at the moment dbsw to the officers and other persons if the chase
went on.” (quoting?ace v. Capobianc®83 F.3d 1275, 1280 n.12 (11th Cir. 2002))).

Btesh’s repeated failure to obey the commarfd3fficers Payne and Denicola objectively
indicated that Btesh had dangerous propensies. Garczynskb73 F.3d at 1168-69 (concluding
that the suspect’s refusal to comply with repeated commands to show his hands, among other
factors, justified the use of deadly force). Prior to entering Btesh’s apartment, Officer Denicola gave
two commands for the suspected assailant to cutef the apartment, and there was no response.

(Doc. No. 105-10 at 8-9.) Whendah first appeared to Officer Dieola inside the apartment, he
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failed to comply with Officer Denicola'sequest to stop and show his handd. gt 10.) Btesh also
failed to comply with Officer Payne’s instructiciasstop as he aggressively walked toward the front
door. (Doc. No. 124-3 at 3.) After locking Offid@ayne outside the apartment, Btesh again failed
to comply with Officer Denicola’s command &iop and show his hands as he aggressively
approached Officer Denicola. (Doc. No. 105-16-4t) The danger presented by Btesh’s failure
to obey commands was enhanced by the factitbatommands were given while Officers Denicola
and Payne had their guns drawn upon BtégiDoc. No. 124-3 at 2; Doc. No. 105-11 at 5-7.)

Btesh’s angry and aggressive demeanor fuititkcated that Btesh presented an imminent
threat to the safety of Officer Denicola and @Hdsdanco at the time Officer Denicola shot Btesh.
Btesh emerged from his bedroom by thrustingdber open violently and acting in an aggressive
and agitated manriéias he walked past Officer Denicttethe front door. (Doc. No. 105-10 at 17,
21.) Btesh then locked Officer Payne outside d@partment, leaving Btesh inside with Officer
Denicola and Castelblanco, the suspected victild. af 24-25; Doc. No. 131-6 at 8.) W. Ken
Katsaris asserted that Btesh’s actions weneinious[] and could only reasonably be determined
to be an escalation of his potential threat,” (M@. 119-2 at 9), and there is no evidence of record
to the contrary.

Although Officers Denicola and Payne did aotually know that Btesh was mentally ill at

the time of the shooting, (Doc. No. 105-9 at @dgc. No. 105-11 at 28-29; Doc. No. 124-3 at 4),

% plaintiff concedes, consistent with the testimony of Andrew Scott, that Officers
Denicola and Payne “rightfully” entered Btesh'’s apartment with their guns drawn. (Doc. No.
134 at 8; Doc. No. 119-26 at 22.)

27 During her interview by the Florida Department of Law Enforcement shortly after the
shooting, Castelblanco recalled that Btesh “gatly violent” and shouted at Officers Denicola
and Payne to leave when they were present in the apartment. (Doc. No. 131-6 at 8.)
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objective facts presented at the scene reasonablystaddleat Btesh was mentally instable and thus
presented “a heightened possibility of threat to the officers and otlrermandez v. City of Cooper
City, 207 F. Supp. 2d 1371, 1378 (S.D. Fla. 2002). Bsagipeated failure to respond to commands
from police officers pointing weapons at him andé@tblanco’s admonition that Btesh “was crazy”
objectively indicated that Btesh was mentally ({Doc. No. 105-10 at 3.) According to Andrew
Scott, an officer faces greater danger when coéd with a violent, mentally unstable suspect as
opposed to a violent but stable suspect who cehgnds the officer's commands. (Doc. No. 119-28
at 3-4.)

The reasonableness of Officer Denicola’s use of deadly force is further supported by the
undisputed testimony of Scott that Btesh resisted arrest by disobeying the commands of Officers
Denicola and Payne and by walking toward Officer Denicola with his hands closed together near
his chest. (Doc. No. 119-29 at 8-8ge Jean-Baptist&27 F.3d at 821 (noting that a suspect’s
resistance of arrest supports a finding that teeofideadly force was reasonable). Although Officer
Denicola did not verbally warn Btesh that stuld shoot before firing upon him, she and Officer
Payne provided unspoken warnings by maintgjriheir guns drawn while commanding Btesh to
stop and show his hands. (Doc. No. 124-3 at Z;. Dlm. 105-11 at 5-7.) Only after Btesh failed
to obey Officer Denicola’s repeated commandbeguicky and aggressively approached her did
Officer Denicola fire her weapon, and Bteshwlid stop proceeding toward Officer Denicola until
she fired a total of three shotdd.(at 11-12.)

The speed at which the situation evolved in&itesh’s apartment also indicates that Officer
Denicola’s use of deadly foce on Btesh was justifiedseeJean-Baptiste627 F.3d at 821 (noting

in support of finding that the shooting officer'seusf deadly force was reasonable that the officer
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was “suddenly confronted” by the suspect and “fotoadecided in a matter of seconds whether to
deploy deadly force”)Crosby v. Monroe Cnty394 F.3d 1328, 1334 (11thrCR004) (“We must
see the situation through the eyes of theceffion the scene who is hampered by incomplete
information and forced to make a split-secoadision between action and inaction in circumstances
where inaction could prove fata(citations omitted)). Officer Deoola testified that approximately
ten seconds elapsed from ttime she entered the apartment until the time Btesh opened his
bedroom door, (Doc. No. 105-10 at 18), and that “a couple of seconds” transpired between the time
Btesh opened his bedroom door anel time he reached the front doad. @t 28). After turning
around from the front door, Btesh “started backQdficer Denicola, and was “face to face” with
Denicola in the hallway connecting the entaywkitchen, and living room. (Doc. No. 105-10 at
28-29.) Btesh only paused for abaitalf second before he continued walking toward her quickly
and aggressively and was shoto¢ONo. 105-11 at 7, 9.) In light tife objective indicia of Btesh’s
violent propensities and Btesh’s failure to obey commands as he quickly and aggressively
approached Officer Denicola, her decisive deployment of deadly force without an additional warning
was a reasonable response to protect herself from the threat of serious bodily harm imposed by
Btesh.See Jean-Baptist®27 F.3d at 821 (noting that the “fabdity of providing a warning before
employing deadly force” is a factor to be comsetl in analyzing the reasonableness of deadly
force).

The threat of serious bodily harm to Offid@enicola was not diminished by the fact that
Btesh did not hold a weapon in his closed hamelsause Officer Denicola reasonably had no
indication that Btesh was unarmaitthe time she fired her weapddeeHarrell v. Decatur Cnty.,

Ga, 22 F.3d 1570, 1580-81 (11th Cir. 1994) (Dubina, J., dissenting) (awarding a police officer
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gualified immunity where the officer shot and killa felony suspect because the officer reasonably
could have believed the suspect was reaching under a car seat for a weaqadag, byl1l F.3d
1494 (11th Cir. 1995) (adopting Judabina’s dissenting opinionY;oung v. City of Killeer775
F.2d 1349, 1352-53 (5th Cir. 1985) (holding thattise of deadly force by a police officer was
lawful where the officer, who had just observedriag transaction and ordered the driver of a car
to exit the vehicle, observed the driver sudgeabch down for what reasonably could have been
agun). Itis undisputed that Btesh’s hands remaifeesstd together near his chest when he quickly
walked from his bedroom to the front door ahdt Officer Denicola was unable to determine
whether Btesh had any weapons on his person at thattime. (Doc. No. 105-10 at 24; Doc. No. 105-11
at 28.) Btesh had his back to Officer Deniosteen he locked the front door, thereby preventing
her from seeing if he had anything in his hanfl3oc. No. 113 at 22.) fiicer Denicola further
testified that Btesh’s hands were closed togetbar his chest when he proceeded toward her after
locking the front door,id.; Doc. No. 105-11 at 4-5), and theseno evidence of record suggesting
that Officer Denicola reasonably could have deteeahthat Btesh was unarmed at the moment she
shot him?®

Officer Payne remarked to the Florida Department of Law Enforcement after the shooting
that she saw Btesh was unarmed and that she &dhBtas not going to try to hit her. (Doc. No.
124-3 at 4-5.) These statemetitsnot create a genuine issue of material fact regarding the nature
of the threat posed by Btesh at the moment Offlaaricola shot Btesh because it is undisputed that

Officers Payne and Denicola had differenntese points and because no evidence of record

8 plaintiff argues in his Response ipg@sition to Officer Denicola’s Motion for
Summary Judgment that Btesh could not have hid a weapon in his “diminutive” hands. (Doc.
No. 134 at 10.) There is no evidence of record regarding the size of Btesh’s hands.
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indicates that Officer Payne conveyed her observations to Officer Denicola prior to the shooting.
See Gill v. Maciejewskb46 F.3d 557, 562 (8th Cir. 2008) (“The objectively reasonable standard
is viewed from the vantage point of the polid@cer at the time of aris or seizure.” (citation
omitted)).

The threat presented by Btesh to Officer Denicola was at least as great as that presented to
the police officer irReese v. Andersp®26 F.2d 494 (5th Cir. 1991), who justifiably shot a robbery
suspect seated in a getaway vehitbm a distance of ten feeld. at 496, 500. Following the
getaway vehicle’s abrupt stop, the shooting offic&aeesg@ointed his gun at the persons inside the
vehicle and ordered them to ratbeir hands and exit the vehicl&l. at 500. The shot passenger
“repeatedly reached down in defiarafethe police officer’s orders to an area that the officer could
not seeld. The Fifth Circuit panel ruled that the offigastifiably shot the passenger as he reached
down further a second time because it was reasonable to believe that the passenger was reaching for
a weapon and because a reasonable officer wouldftfielis safety and that of others nearbid”
at 501.

Like the shooting officer iReesgOfficer Denicola was attempting to secure the suspected
perpetrator of a forcible felony who repeatef@dijed to obey commands to show his hands, thereby
preventing her from reasonably determining whethe suspect was armed. The imminent danger
of a suspect reaching for what reasonably could have been aRees@resented at least as much
danger as Btesh’s threat to @#r Denicola at the moment dived her weapon. Like the suspect
in ReeceBtesh reasonably could have been conogaliweapon presenting an imminent threat of
harm to the shooting officer and others at shene. Btesh’'s angry and aggressive demeanor,

suspected attack of Castelblanco, and failure to obey police commands reasonably indicated that had
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Btesh possessed a weapon, it likely would have beshtasnflict deadly harm. “[T]he law does
not require officers in a tense and dangerous situation to wait until the moment a suspect uses a
deadly weapon to act to stop the suspedtdn-Baptiste627 F.3d at 82(guotingLong, 508 F.3d
at581). Therefore, given the thiyaof the circumstances, the fact that Btesh was actually unarmed,
by itself, does not create a genuine issue of mat@act regarding the reasonableness of Officer
Denicola’s use of deadly force.

Plaintiff's expert, Andrew Scott, faultsffizer Denicola for failing to conduct a brief
interview with Nohemy Castelblanco prior taiernng the apartment, (Doc. No. 119-26 at 29), for
not using non-deadly force on Btesh when he walkete front door of the apartment, (Doc. No.
119-26 at 22), and for not transitioning to a tader Btesh locked thfeont door, (Doc. No. 119-30
at 23). Plaintiff does not citand the Court does not find, anylaotity that Scott’s opinions about
Officer Denicola’s actions prior to the shootiofjBtesh create a genuimesue of material fact
regarding the reasonableness of Officer Denicaisésof deadly force on Btesh. When judging the
use of deadly force by a police a#r, a “standard of reasonablenasshe momenapplies.”
Graham 490 U.S. at 396 (emphasis addes#e also Livermore ex rel Rohm v. Lubelrs F.3d
397, 407 (6th Cir. 2007) (disregarding the evextaurring “in the hours and minutes leading up to”
the disputed shooting and instead focusing ofsihié-second judgments made immediately before
the officer used allegedly excessived@t (internal quotation and citation omitted}ple v. Bong
993 F.2d 1328, 1333 (8th Cir. 1993) (scrutinizing “aihig seizure itself, not the events leading to
the seizure, for reasonableness under the Fourth Amendment” because the “Fourth Amendment
prohibits unreasonable seizures, not unredsderm ill-advised conduct in generalGreenidge v.

Ruffin 927 F.2d 789, 792 (4th Cir. 1991) (holding that the objective reasonableness test for
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excessive use of deadly forceGmnahamrequires focus on the very moment the officers make the
“split-second judgments” and not on the eveetsding up to the time immediately prior to a
shooting);Sherrod v. Berry856 F.2d 802, 805-06 (7th Cir. 1988) {stg that in an excessive force
case courts should look to the split second before the officer had to decide what to do).

Scott’s testimony that Officer Denicola should have employed different police tactics or
investigative techniques whicpossibly could have prevented the shooting of Btesh injects
impermissible hindsight into the analysis and does not, by itself, permit a reasonable finding that
Officer Denicola’s use of force was objectivalyreasonable under the circumstances at the moment
she shot BteshSee Graham490 U.S. at 39Grequiring courts to judge the “reasonableness of a
particular use of force . . . from the perspectiva tdasonable officer on the scene, rather than with
the 20/20 vision of hindsight.” (internal quotation marks and citation omit@i)jgton v. Smith
292 F.3d 1177, 1190 (9th Cir. 2002) (“[A] plaintfiihay not] establish a Fourth Amendment
violation based merely on bad tactics that reisufi deadly confrontation that could have been
avoided.”);Young 775 F.2d at 1353 (finding that an offi@@nnot be liable under Section 1983 for
negligently failing to follow protocol resulting ithe situation where the officer justifiably used
deadly force). Moreover, Scott’s statemeitsid the split-second actions Officer Denicola “could
have” taken to prevent Officer Payne from beirgkéxd outside the apartment and to avoid shooting
sound in negligence, @. No. 119-26 at 23), and negligent conduct alone cannot establish an
excessive force claim under Section 1988e Ansley v. HeinricB25 F.2d 1339, 1344 (11th Cir.
1991) (“[N]egligent conduct alone [cannot] fornethasis of a section 1983 claim premised on the
fourth amendment.”).

In addition, Scott's assessment of the threat posed by Btesh to Officer Denicola fails to
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account for the totality of the circumstances dfferOfficer Denicola at the moment she fired upon
Btesh. Scott testified that Btesh “gave no indaratf being violent, othrdhan he was yelling some
words that [Officer Denicola could not] understgandd] appeared to be angry,” (Doc. No. 119-27
at 20), and that Btesh’s attack of Castelblanad no bearing on Officer Denicola’s subsequent
safety. (Doc. No. 119-29 at 2.) While Bteshttetance of unintelligiblevords or words in a
foreign language, by itself, does not justify the afsgeadly force, Btesh reasonably posed a threat
of serious physical harm to Officer Denicola a& thoment she shot Bteglven the dispatch of a
suspected rape, CastelblancoSie injuries allegély caused by Btesh, Castelblanco’s admonition
that Btesh “was crazy,” Btesh’s failure to olpmice commands, Btesh'’s visible anger, and Btesh’s
quick and aggressive walk toward Officers Pagné Denicola with his hands clasped in front of
his chest moments before the shootiSge McCormigk333 F.3d at 1246 (finding a reasonable use
of deadly force where the officer had probabdise to believe thdahe suspect earlier had
committed a violent felony, could reasonably percémat the suspect posed an imminent threat of
violence to the officer and other bystanders, anddthtat the suspect continued to ignore repeated
commands to drop a walking stick held in his hand).

In summary, based on the dispatch of a suspeaeipe, Catelblanco’s physical injuries and
upset appearance, Castelblanco’s statement thsth Bivas crazy,” Btesh's failure to obey repeated
commands of armed police officers to stop and show his hands, Btesh’'s aggressive and angry
demeanor, Btesh’s locking of Of8r Payne outside the apartment, and Btesh’s quick and aggressive
walk toward Officer Denicola, a reasonabldigm officer in Officer Denicola’s position was
justified in using deadly force, as it was reasonably likely under the circumstances Btesh may have

seriously injured Officer Denicola or Castelblan&me Menuel v. City of Atlant2s F.3d 990, 995

47



(11th Cir. 1994) (“From the vantage of an offiedrose life is jeopardized, a potential arrestee who
is neither physically subdued nor compliantly yielding remains capable of generating surprise,
aggression, and death.”). AlthouBHaintiff does not directly cti@nge the number of shots fired
by Officer Denicola as constituting excessivec firing three shots was reasonable under the
circumstances because Btesh did not stop apprap€fficer Denicola until the third shot was
fired. (Doc. No. 105-11 at 11-1%ee Jean-Baptist€27 F.3d at 821 (“A police officer is entitled
to continue his use of force until a suspect thought to be armed is ‘fully secured.” (quotation
omitted)). Because the shooting of Btesh did not violate his Fourth Amendment rights under the
facts viewed in the light most favorable to Plaintiff, Officer Denicola is entitled to qualified
immunity and summary judgment on Plaintiff’'s Section 1983 excessive force claim.

B. Clearly Established Right

Officer Denicola is also entitled to qualifi@hmunity because Plaintiff has not met his
burden of establishing that Btesh’s clearly elsthlbd rights were violated by Officer Denicola’s
use of deadly force. A plaintifhay demonstrate that a right is clearly established at the time of an
incident in one of three ways: (1) “a materially similar case has already been decided, giving notice
to the police”; (2) “a broader, clearly establidh@inciple should control the novel facts in this
situation”; or (3) the “case fits within the @ption of conduct who so obviously violates the
constitution that prior case law in unnecessaieércado v. City of Orlandat07 F.3d 1152, 1159
(11th Cir. 2005) (citations omitted). Clearly estatid caselaw is limited to the law as interpreted
by the Supreme Court of the Unit8thtes, the Eleventh Circuit Coof Appeals, and the Supreme
Court of Florida at the time of the disputed incideuk. (citation omitted).

Plaintiff does not argue thatetiacts presented here are materially similar to another case
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finding a violation of the right tbe free from excessive foréeand the Court found no such case
upon conducting its own research. Rather, Pfasuiely relies on the second method of proving

a violation of clearly established law by citingercadofor the proposition that “the right to be free
from the unreasonable use of deadly force inuason that required less-than-lethal force was a
clearly established principle that any re@aa&bly officer would have” known on December 22, 2008.
(Doc. No. 134 at 12-13.) However, “the prineighat officers may not use excessive force to
apprehend a suspect is too broad a concept to give officers notice of unacceptable conduct.”
Mercadq 407 F.3d at 1159 (citingpnes v. City of Dothai21 F.3d 1456, 1460 (11th Cir. 1997));
see also Coffin v. BrandaG42 F.3d 999, 1015 (11th Cir. 2011) (“find that a broad principle of

law clearly establishes the law as to a specifiobéacts, ‘it must dso ‘with obvious clarity’ to

the point that every objectively reasonable gowemnt official facing the circumstances would
know that the official’s conduclid violate federal law when the official acted.” (quotivimyard

v. Wilson 311 F.3d 1340, 1351 (11th Cir. 2002))). Further, Plaintiff does not cite, and the Court
does not find, any authority suggesting, that Offi2enicola’s actions under the circumstances “so
obviously violate[d] the constitution that prior case law in unnecessdgrcadq 407 F.3d at
1159. Accordingly, Plaintiff has failed to mees tiurden of demonstrating that Btesh’s clearly
established rights were violated by Officer Denicola.

Andrew Scott and W. Ken Katsaris have provided competing opinions regarding whether

# Failure to cite a materially similar case finding an excessive use of force is generally
fatal to a Section 1983 excessive force claBee Priester v. City of Riviera Beach, FR208
F.3d 919, 926 (11th Cir. 2000) (“In the context of Fourth Amendment excessive force claims, we
have noted that generally no bright line exists for identifying when force is excessive; we have
therefore concluded that unless a controlling and materially similar case declares the official's
conduct unconstitutional, a defendant is usually entitled to qualified immunity.” (citation
omitted)).
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Officer Denicola’s use of deadly force on Biegas unreasonable. (Doc. No. 124-15 at 1-10; Doc.
No. 119-2 at 1-12.) Notwithstanding the failureSabtt’s opinion to account for the totality of the
circumstances confronting Officer Denla at the moment she shot Bteste suprgart 1.A, the
presence of competing expert opinions on theoredeness of Officer Denicola’s use of deadly
force does not, by itself, preclude an awardjwdlified immunity to Officer DenicolaSee, e.qg.
Carswell v. Borough of Homestea881 F.3d 235, 243-44 (3d Cir. 2004) (granting qualified
immunity to a police officer who shot a fleeisgspect who ignored orders to stop and charged
toward him with no weapons in his hands despite expert testimony that the shooting officer should
have physically subdued the suspect without using deadly f&dejards v. Gilbert867 F.2d

1271, 1275-76 (11th Cir. 1989) (awardia sheriff and a correctional officer qualified immunity in

a Section 1983 claim arising from a juvenilenate’s suicide despite expert opinion evidence
conflicting as to whether officials had properly monitored the juversk®;also United States v.
DiSantis 565 F.3d 354, 364 (7th Cir. 2009) (“Although in some instances expert testimony may
assist the jury in determining whether an officer used excessive force, expert testimony is by no
means required in all excessive force cas&ince the question of excessive force is so
fact-intensive, the jury will often be in as goadyosition as the experts to decide whether the
officer’s conduct was objectively reasonable.” (internal citations and quotations omitted)).

In summary, Officer Denicola is entitled to qualified immunity and summary judgment on
the excessive force claim against her in Count Ill of the Second Amended Complaint because
Officer Denicola’s use of deadly force on Btesh was objectively reasonable based on the facts
viewed in the light most favorable to Plafh&nd, alternatively, because Plaintiff has failed to

demonstrate that Btesh’s clearly established rights were violated under the circumstances.
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lll. Count VII: Battery Against Officer Denicola

Officer Denicola moves for summary judgmentio@battery claim against her in Count VII
of the Second Amended Complaint. (Doc. N@3 at 16-17.) “Law enforcement officers are
provided a complete defense to an excessive dsecefclaim where an officer ‘reasonably believes
[the force] to be necessarydefend himself or another from boditgrm while making the arrest.”
City of Miami v. Sander$72 So. 2d 46, 47 (Fl&d DCA 1996) (quoting Fla. Stat. § 776.05(1)).
Plaintiff contends that unlike the analysis gfdice officer’s use of deadly force under the Fourth
Amendment, the state law defense under Se@i@05(1), Florida Statutes, imposes a subjective
element that the officer actually hold a reasonabieftibat the use of deadly force was reasonable.
(Doc. No. 132 at 10.) Plaifitiacknowledges finding no authority to support this argumehtag
10 n.5), and the Court’s own research indicates that a police officer is entitled the defense under
Section 776.05(1) merely by establishing that the use of force was objectively reas@eble.
Sanders 672 So. 2d at 47 (“A battery claim forassive force is analyzed by focusing upon
whether the amount of force used was reasonable under the circumsta@bastgin v. Civil Serv.
Bd. of Orland9327 So. 2d 230, 232 (Fla. 4th DCA 1976) (noting that in the context of civil liability,
“a police officer has the authority to use deddige to apprehend an escaping prisoner when the
use of such force is reasonably necessary under the circumsta@ag<i) Miami v. Albrg120 So.
2d 23, 26 (Fla. 3d DCA 1960) (“The limit of the forces® used by the police is set at the exercise
of such force as reasonably appears necessary . . ..").

If the objective reasonableness of the use oflgiéaite is the only requirement for asserting

the defense under Section 776.05(1), that requinemesatisfied for the reasons discussepra

part Il.LA. Further, assuming as Plaintifjaes that the defense under Section 776.05(1) requires
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an officer to subjectively believe that the use of deadly force was reasonable, Officer Denicola’s
undisputed testimony explaining why she shot Beglsfies that requirement. Officer Denicola
stated that she felt she “had no other choice”tbushoot Btesh given Btesh’ failure to obey
commands, Btesh’s angry demeanor, that she wasmding to an alleged sexual battery, that the
victim appeared to have been battered, thatrBtas locked Officer Payne outside the apartment,
and that Btesh was walking towdndr in an aggressive mannethwhis hands clasped in front of
his chest. (Doc. No. 105-11 at 9.) For the reasons discaspeapart II.A, Officer Denicola’s
subjective belief in the appropriateness of deddige was reasonable. Therefore, even under
Plaintiff's proposed interpretation of Section 776.05(iat statutory defense to a state law battery
claim applies based on undisputed evidence ofdeemd Officer Denicola is entitled to summary
judgment on the battery claim in Count VII.

In addition, Officer Denicola is entitled summary judgment on the instant battery claim
because she is immune from liability underti®ec768.28(9)(a), Florida Statutes, which provides
Officer Denicola immunity from tort claims sorig as she did not act “in bad faith or with malicious
purpose or in a manner exhibiting wanton and witliategard of human rights, safety, or property.”
“Bad faith” under Section 768.28(9)(a) has begueged with “actual malice,” which requires proof
of an “evil intent or motive.”Olson v. JohnsarB61 So. 2d 356, 359 (Fla. 2d DCA 2007 &rker
v. Fla. Bd. of Regent324 So. 2d 163, 167 (Fla. 1st DCA 1998). In addition, “the phrase ‘wanton
and willful disregard’ connotes conduct much more reprehensible and unacceptable than mere
intentional conduct.Richardson v. City of Pompano Beablil So. 2d 1121, 1123 (Fla. 4th DCA
1987). Because Officer Denicola’s use of dgdorce on Btesh was objectively reasonakks

suprapart Il.A, and because her subjective motfagcord do not permit any reasonable inference
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of evil intent or reprehensible conduct, she is entitled to immunity under Section 768.2&8Ka).
Pace v. City of Palmetto489 F. Supp. 2d 1325, 1336 (M.D.aFR2007) (granting sovereign
immunity to a police officer on a battery claim arising from an allegedly excessive use of force
during an arrest because the officer’s actionsevabdjectively reasonable under the totality of the
circumstances). Accordingly, the Court will erdemmary judgment in favor of Officer Denicola
and against Plaintiff on the claim for battery in Count VII.
IV. Count I: Section 1983 Claim Against Maitland for Failure to Train Officers

In Count | of the Second Amended Complaint, Plaintiff contends that the City of Maitland
is liable under Section 1983 for failure to tramdasupervise police officers in the proper use of
force and in handling situations involving mentaligabled persons, which resulted in the violation
of Btesh’s constitutional rights(Doc. No. 72 at 18-21.) Plaintiff further asserts that the City of
Maitland is liable for failing to train police officete flag the residences of mentally ill persons.
(Doc. No. 124 at 16-18.)These claims are based on the theory of municipal liability stated in
Monell v. New York City Department of Social Servid&6 U.S. 658 (1978), under which a
municipality may be liable for an official custom or policy which results in the deprivation of an
individual's constitutional rights.ld. at 690;see also Garczynskb73 F.3d at 1170 (“If a city
employee violates another’s constitutional rights, the city may be liable if it had a policy or custom
of failing to train its employees and that failtweérain caused the constitutional violation.” (Quoting
Collins v. City of Harker Heights, Texx03 U.S. 115, 123 (1992))).

As discussed below, the City of Maitlarsdentitled to summary judgment on this count
because Officers Denicola andyRa did not violate Btesh’s catitsitional rights or, alternatively,

because no evidence of record supports Plaintiff's contentions that the City of Maitland was
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deliberately indifferent to the training and supervision of its police officers.

A. Individual Officers’ Actions Preclude Municipal Liability Under Section 1983

Absent any evidence that an individual police officer employed by the City of Maitland
violated Btesh’s constitutional rights, the GatfyMaitland cannot be liable to Btesh under Section
1983 for a municipal policy or custom of failirig train or supervise that police officeGee
Garczynski573 F.3d at 1170 (“Analysis of a [municipaljtity’s custom or policy is unnecessary
... when no constitutional violation has occurredC3se v. Eslinges55 F.3d 1317, 1328 (11th
Cir. 2009) (noting that a municipality is not liable undéonell where the individual officer
involved inflicted no constitutional harm (quoti@ity of Los Angeles v. Helle475 U.S. 796, 799
(1986)));Rooney v. Watspt01 F.3d 1378, 1381 (11th Cir. 1996) (i€ we have determined that
Deputy Watson'’s conduct did not cause the Rooteeysffer a constitutional deprivation, we need
not inquire into Volusia County’s policy and custom relating to patrol vehicle operation and
training.”). Because the Court has found th&ic®r Denicola is not individually liable under
Section 1983 foshooting Bteshsee suprapart 11.A, the City of Maitland cannot be liable under
Section 1983 for the shooting of Btesh based on a custom or policy of improper training or
supervision of Officer Denicola.

In arguing that the City d¥laitland is liable for the shooting of Btesh under Section 1983,
Plaintiff claims that Officer Payne’s actions ispending to the suspected rape at Btesh’s residence
were the “moving force” behind the deprivationBiesh’s constitutional rights. (Doc. No. 124 at
10.) To the extent Plaintiff seeks to hole @ity of Maitland liable under Section 1983 based on
Officer Payne’s actions, that argument failscduse Officer Payne did not violate Btesh’s

constitutional rights or, alternatively, because Officer Payne’s actions did not proximately cause
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Btesh'’s injuries.

Plaintiff concedes that Officdtayne did not shoot Btesh. d@ No. 105 at 5.) Therefore,
Officer Payne may only be liable under Secti®83 for Btesh’s injuries based on a failure to
intervene, which requires Plaintiff to prove thal: Qfficer Denicola usedxcessive force; and (2)
Officer Payne was in a positionitdgervene yet failed to do s&€renshaw v. Listei556 F.3d 1283,
1293-94 (11th Cir. 2009). As discussegrapart Il.A, Officer Denicol& shooting of Btesh was
justified, and it is undisputed that Officer Paymas locked outside the apartment at the moment
Officer Denicola shot Btesh. (2. No. 105-10 at 28-29; Doc. NI24-3 at 5.) Therefore, Officer
Payne cannot be held liable under Section 1983 for the shooting of Btesh, and the City of Maitland
cannot be held liable under Section 1983 based on a failure to train or supervise Officer Payne.
Case 555 F.3d at 1328.

Alternatively, because Officer Payne’s condiictnot proximately cause Btesh'’s injuries,
there is not a sufficient causal connection betwberCity of Maitland’s alleged unlawful failure
to take action in response to Officer Payne’s regabperformance deficiencies and Btesh’s injuries
to hold the City of Maitland liable under Section 19&e Best v. Cobb Cnty., Ga39 F. App’x
501, 504-05 (11th Cir. 2007) (affirming summanggment for a municipality and a police chief
where the plaintiff failed to show “a direct causal link between a municipal policy or custom and
the alleged constitutional deprivation” (quoti@gy of Canton489 U.S. at 385)). “A § 1983 claim
requires proof of an affirmative causal connattbetween the defendant’s acts or omissions and
the alleged constitutional deprivationTroupe v. Sarasota Cnty., FJ&19 F.3d 1160, 1165 (11th
Cir. 2005) (citingZatler v. Wainwright 802 F.2d 397, 401 (11th Cir. 1986))). This requisite

causation includes proof of proximate causati®ae Jackson v. Sau6 F.3d 1156, 1168 (11th
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Cir. 2000) (“For damages to be proximately caused by a constitutional tort, a plaintiff must show
that, except for that constitutional tort, sucjuires and damages walhot have occurred and
further that such injuries and damages weredhsonably foreseeable consequences of the tortious
acts or omissions in issue.”).

“The causal relation does not exist whendbetinuum between [a police officer’s] action
and the ultimate harm is occupied by the condtideliberative and autonomous decision-makers.”
Troupe 419 F.3d at 1166 (quotirigixon v. Burke Cnty.303 F.3d 1271, 1275 (11th Cir. 2002)).

For example, where a suspect thomes fleeing in a vehicle after being shot by a police officer, a
subsequent car crash killing the getaway velpegssengers was not proximately caused by the
shooting because the suspect’s flight following #nooting “was the intervening cause” of the
passengers’ deathd.

Similarly, Btesh’s actions between the time ©4fi Payne backed out of the apartment and
Officer Denicola’s shooting of Btesh preclude a reasonable inference of an affirmative causal
connection between Officer Payne’s actions aedtooting. As Officer Payne walked backwards
from a quickly and aggressively approaching Bieshe walked outside the front door to Btesh'’s
apartment, and Btesh shut and locked the front d@wc. No. 124-3 at 3.) Btesh then quickly and
aggressively walked toward Officer Denicalad failed to obey her commands, at which point he
was shot by Officer Denicola. (Doc. No. 105-4028-29; Doc. No. 105-11 at 7-8.) Btesh’s
autonomous conduct between the time Officer Pago&ed out of the apartment and the moment

he was shot by Officer Denicola precludeBnaing that Officer Payne’s conduct proximately
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caused Btesh’s injuréS. SeeTroupe 419 F.3d at 1166finding no sufficient causal relation
between an officer's conduct and the plaintiffginies where the continuum between the officer’s
action and the ultimate harm was “occuplad the conduct of deliberative and autonomous
decision-makers”)LaMarca v. Turner995 F.2d 1526, 1538 (11th Cir. 1993) (“Section 1983 []
focuses [the] inquiry on whether an officiabets or omissions were the cause—not merely a
contributing factor—of the constitutionally infirm condition.”). Absent a proximate causal
connection between Officer Payne’s conduct andBdesjuries, any deliberate indifference by the
City of Maitland to Officer Payne’s reported perfance deficiencies and her presence as a backup
officer responding to Btesh’s residence canmatsonably be considered a proximate cause of
Btesh'’s injuries.

In summary, given that neither Officer Denicalar Officer Payne is individually liable for
violating Btesh’s constitutional rights, the Caf/Maitland is entitled to summary judgment on the

Section 1983 municipal liability claim in Count Ithie Second Amended Complaint. Alternatively,

%0 Andrew Scott opined that Officer Payne&treat out of the apartment “in [Officer
Denicola’s] mind[] was the trigger that caused [Céfi Denicola] to use deadly force, as stated
in her deposition.” (Doc. No. 119-27 at 1.) ©&r Denicola made no such statement during her
deposition, and the evidence of record does not permit a reasonable inference that Officer
Payne’s actions were “the trigger” causing Officer Denicola to deploy deadly force. Although
Officer Denicola stated that she was “afraid” doi¢he fact that Btesh had “cut [her] off” from
her backup officer, (Doc. No. 105-10 at 30), Offiemicola testified that the fact that Btesh
had locked Officer Payne out of the apartment was merely one of several factors she considered
when deciding to deploy deadly force on Btesh. (Doc. No. 105-11 at 9.) Officer Denicola stated
that her decision to use deadly force on Btesh was occasioned not only by Officer Payne’s
position locked outside the apartment, but also by Btesh'’s failure to obey commands, Btesh’s
angry demeanor, that she was responding to an alleged sexual battery, that the victim appeared to
have been battered, and that Btesh walked toward her in an aggressive manner with his hands
clasped in front of his chestld() Officer Denicola further asserted that she did not know
whether her reaction would have been different had Officer Payne been present in the apartment
at the time of the shootingld()
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even if Officer Denicola’s use of deadly éeron Btesh was unjustified, the City of Maitland is not
liable for Btesh’s injuries based on deliberatefiietience to the trainingwa supervision of Officer
Payne because Officer Payne’s actions did not proximately cause Btesh’s injuries.

B. No Deliberate Indifference by the City of Maitland

Even if the actions of Officers DenicoladaPayne in responding to the suspected rape at
Btesh’s residence did not preclude the Cityaiitland from being liable under Section 1983 for
the shooting of Btesh, the City of Maitlanckistitled to summary judgment on this claim because
the evidence of record viewed in the light miastorable to Plaintiff does not reasonably suggest
that the City of Maitland was deliberately indifferent to a need for training and supervision of its
police officers. “A failure to adequately train [or supervise] municipal employees constitutes an
actionable policy or custom for § 1983 purposady where the failure to train [or supervise]
amounts to deliberate indifference to the rightp@&fsons with whom the [employees] come into
contact.” Cook v. Sheriff of Monroe Cnty., Flal02 F.3d 1092, 1116 (11th Cir. 2005). “To
establish . . . ‘deliberate indifference,’ a pldintust present some evidence that the municipality
knew of a need to train and/or supervise inri@dar area and the municipality made a deliberate
choice not to take any action.Gold v. City of Miami 151 F.3d 1346, 1350 (11th Cir. 1998)
(citations omitted). The requisite knowledgetloé municipality may be shown by either (1) a
history of “prior incident[s] in which @nstitutional rights were similarly violatedgr (2) an
“obvious” need for training or supervisiomd. at 1351-52.

1. History of Prior Incidents
Contrary to Plaintiff's arguments, the eviderof record does not reasonably suggest that

City of Maitland knew that additional training angpgrvision of police officers were needed in the

58



areas of use of force, interacting with mentallguspects, or flagging residences for the presence
of mentally ill persons. (Doc. No. 72 at 18-21; DWNo. 124 at 16-18.) With respect to the alleged
needs for training in the proper use of foroe &andling situations involving mentally disabled
persons, Plaintiff does not cite, and the Court d$ind, any evidence of cerd of prior uses of
excessive force by members of the Maitland Poligedienent, let alone any prior uses of excessive
force against mentally ill persons by the Maitland Police Department. Each of the 48 prior uses of
deadly force reviewed by Plaintiff's expert, Andrew J. Scott, Ill, were found justified by Chief
Calhoun. (Doc. No. 124-15 at 9.) Scott’s testimtimyt 48 justified usesf deadly force was
“highly improbable,” without identifying a single incident where he believed that the use of deadly
force was unreasonabl@.j, does not create a genuine issumaferial fact regarding whether the
City of Maitland was on notice of a histooy prior uses of excessive forc8ee Brooks v. Scheib
813 F.2d 1191, 1193 (11th Cir. 1987) (noting that despite ten citizen complaints about a police
officer, the city did not have any notice ofspgolice misconduct because the plaintiff “never
demonstrated that [the] past complaints of police misconduct had any merit” and because “the
number of complaints bears no relation to their validitiRagda v. Miami-Dade Cnty2006 U.S.
Dist. Lexis 89510, at *20 (S.D. Fla. Dec. 7, 200&)ding that seven shootings of mentally ill
persons between 2002 and 2005, all of which wevkiladid not place the county on notice of prior
violations of constitutional rights).

The fact that the Maitland Police Departmgrr@viously responded to emergency calls from
Btesh'’s residence and documented his mentalittonds not probative of whether the City was on
notice of any prior violations of constitutional righdis, there is no evidence that the prior incidents

at Btesh'’s residence resulteddonstitutional injury to Btesh. laddition, Plaintiff has failed to
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identify a single incident in the City of Maitlandigrto the shooting of Btesh where the failure to
flag a mentally ill individual’s address caused a violation of constitutional rights.

Plaintiff also argues that City of Maitland was deliberately indifferent for failing to discipline
police officers for violating police policies apdocedures. (Doc. No. 124 at 10-16.) However,
Plaintiff has not identified a single Maitland polidé@er who violated policies and procedures and
was not disciplined. The evidence of record shivat Officer Payne vggplaced on probation for
six months by Chief Calhoun for violating several department policies as reported by her
supervisors. (Doc. No. 124-7 at 1-3.) Although évidence of record viewed in Plaintiff's favor
permits an reasonable finding that the Cityviaiitland took no action to ensure that Officer Payne
completed the terms of her special probatiamsingle occasion where municipal officials failed
ensure that the terms of special probation idf#led does not constitute deliberate indifference
for which a municipality may be held liabl&ee Craig v. Floyd Cnty., Ga&No. 10-13225, --- F.3d
----, 2011 WL 2437643 at *3 (11th Cir. Jurg®, 2011) (“Proof of a single incident of
unconstitutional activity is not sufficient to impose liability against a municipality.” (internal
guotation omitted)).

In addition, Officer Payne’s performance defiaties did not reasonably notify the City of
Maitland of a pattern of unlawful poe conduct giving rise to a ne&at training or supervision of
Officer Payne in areas substantially related to the shooting of BEshGold151 F.3d at 1351

(“[WI]ithout notice of a need to train or superviaea particular area a municipality is not liable

as a matter of law for any failure to train and supervise.” (emphasis added)). Officer Payne was

3 There is no evidence of record that Officer Payne fulfilled any condition of her special
probation, including the requirement that she receive additional officer safety training, prior to
her resignation in April 2009. (Doc. No. 105-4 at 20.)
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found deficient in her report writing skills, diligenaemeanor, and officer safety skills, and she
was placed on six months special probation whigiosed remedial training in those areas. (Doc.
No. 124-4 at 1-5; Doc. No. 124-5548.) She was not found to be deficient in the use of force or
dealing with mentally ill persons.

Although Officer Payne was found hieutenant Harris to have deficiently backed up other
officers during an arrest on one occasion, (Oda. 124-5 at 8), Chief Calhoun disagreed that
Payne’s performance was deficient in that inst¢aDoc. No. 105-3 at 22-23)n any case, Payne’s
conduct during the disputed arrest, pointing her taser at a vehicle passenger through a glass window,
(Doc. No. 124-5 at 8), was materially dissimilathtr actions in responding to Btesh’s residence
on December 22, 2008. Therefore, Officer Paynedsgmce as a backup officer at the time Btesh
was shot, despite her one prior failure to bacttiper officers to the satisfaction of Lieutenant
Harris, does not reasonably permit a finding ditdeate indifference by the City of Maitland to
Btesh’s constitutional rights resulting from a faduo train or supervise police officerSee
Mercadq 407 F.3d at 1162 (granting summary judgmentte city on a municipal liability claim
where none of the prior incidents of excessivedan the city “involved factual situations . . .
substantially similar to the case at hand”).

2. Obvious Need for Training or Supervision

Absent any prior incidents similar to the shooting of Btesh in which constitutional rights
were violated, liability for failure to train oupervise may only be predicated on an “obvious” need
for training or supervisionSee Gold151 F.3d at 1352 (noting that Supreme Court caselaw leaves
“open the possibility that a need to train couldsbeobvious” that a citgould be liable without a

pattern of prior constitutional violations). “ledving open . . . the possity that a plaintiff might
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succeed in carrying a failure-to-train claim withghbwing a pattern of constitutional violations,
[the Supreme Court] hypothesized that, in a namawge of circumstances, a violation of federal
rights may be a highly predictable consequencefaiiure to equip law enforcement officials with
specific tools to handle recurring situationBd. of Cnty. Comm’rs of Bryan Cnty., Okla. v. Brown
520 U.S. 397, 409 (1997). The obviousness of theofisknstitutional violations from the failure
to take action must be “obvious in the abstract” and not dependent upon the circumstances of the
individuals involved in any particular cas&old, 151 F.3d at 1352 (quotirrown, 520 U.S. at
410);see also Brown520 U.S. at 410 (holding that an iselhincident of a sheriff's inadequate
screening of a deputy’s job application did not @esatch an obvious risk that it alone established
the municipality’s deliberate indifference to the risk that the deputy would use excessive force).
Further, “showing merely that additional training would have been helpful in making difficult
decisions [or p]Jroving that an injury or accideould have been avoided if an employee had []
better or more training, sufficient to equip hinatwid the particular inpy-causing conduct[,] will
not suffice.” Connick v. Thompsori31 S. Ct. 1350, 1363-64 (201Intérnal quotation omitted).

The need for training of police officers carryiiirgarms in the use of deadly force has been
found to be obvious, while a need for traininggoognize mental illness requiring hospitalization
or to dispense medication as prescribed is not sufficiently obvious to warrant municipal liability
absent a prior history of factually similar violations of constitutional rigl@empareCity of
Canton, Ohio v. Harris489 U.S. 378, 390 n.10 (1989) (noting tie&tre is an obvious need to train
officers in the use of deadly force where firearms are provided to police offigghsyoung v. City
of Augusta, Gab59 F.3d 1160, 1171-72 (11th CiR95) (finding no obvious need to train jail guards

“to recognize the need to remove a mentally ihaite to a hospital or to dispense medication as

62



prescribed”)see also Harris489 U.S. at 396-97 (finding no obvionsed for police officers to be
trained in diagnosing mental illness) (O’Connor, J., coriieg in part and dissenting in part). If the
risks of failing to train law enforcement officidt® recognize the need to remove a mentally ill
inmate to a hospital or to dispense medica#isrprescribed” are not sufficiently obvious in the
abstractyoung 59 F.3d at 1171-72, it follows that the risk of failing to train police officers to flag
the addresses of mentally ill persons is also insufficiently obvious in the abstract to impose
municipal liability under Section 1983 absent a phistory of injuries resulting from a failure to
flag residencesSee Connickl31 S. Ct. at 1361 (noting thatst‘rare” that “the unconstitutional
consequences of failing to train could be somft@bvious that a city could be liable under § 1983
without proof of a pre-existing pattern of violats”). This conclusion is supported by the fact that
Plaintiff does not cite, and the Court does fimad, any federal case finding a municipality liable
under Section 1983 for failing to flag the address of a mentally ill individual.

In any case, Plaintiff has not produced anglence of record suggesting that the City of
Maitland made a deliberate choice not to take any action to train or supervise police officers in the
use of force, handling of situations involving mehtill persons, or flagging residences of mentally
ill persons, and thus the City of Maitland cannotdaenfl to be deliberately indifferent to a need for
training and supervision in those are&ge Gold151 F.3d at 1350 (“To establish . . . ‘deliberate
indifference,” a plaintiff must present some evidence that the municipality knew of a need to train
and/or supervise in a particular area and the municipality made a deliberate choice ndartg take
action.” (emphasis added)). To the contrary, ynaisd evidence of recoathows that the City of
Maitland provided training and supervision prior te #inooting of Btesh in the use of force and the

handling of situations involving mentally ill person®fficer Denicola recged training in the use
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of force and deadly force from the Maitland Police Departrite(oc. No. 105-1 at 37-38; Doc.
No. 105-11 at 27.) The City dfaitland also took actions to manage police encounters with the
mentally ill prior to the shooting of Btesh by implementing a Crisis Intervention Team policy in
2001. (Doc. No. 72-7 at 2.) Thact that Officers Denicola arRRayne were not CIT trained does
not reasonably permit a finding of deliberate inddfece to training of police officers in how to
respond to situations involving mentally ill perstegause it is undisputed that the CIT policy did
not require all Maitland police officer to becomél@lained, (Doc. No. 72-7 at 3), and because the
Maitland Police Department had previously proddficer Denicola fied training in responding

to calls involving mentally ill persons. (Doc. No. 105-12 at 28 Rada2006 U.S. Dist. Lexis

89510, at **21-22 (holding that a county’s decisioptovide a sixteen hour training course in lieu

32 According to Officer Denicola’s undisputed deposition testimony, she was trained prior
to December 2008. by the Maitland Police Department in the various levels of the use of force
and how to subdue an assailant without the use of deadly force (Doc. No. 105-11 at 27; Doc. No.
105-12 at 17-18.) Officer Denicola testified that she was familiar with when to use certain levels
of force based on the “use of force matrix.” (Doc. No. 105-11 at 24-25.) She described the “use
of force matrix” as a scale from one to five, with one being the lowest degree of fiokcat (

25.) She also explained that level one was mere officer presence and that level two was yelling
or giving verbal commandslId( at 25-26.) Officer Denicola stated that she contemplated the
“use of force matrix” in her mind before firing upon Btesh and explained that she believed she
“had no other choice” but to use deadly force under the circumstandesat 26.)

Scott referenced Officer Denicola’s inability to articulate the use of force continuum
during her deposition in support of his opinion that Denicola was improperly trained. (Doc. No.
119-31 at 11.) This assertion does not create a genuine issue of material fact regarding whether
Officer Denicola was properly trained, as any inability of Officer Denicola to articulate the use
of force continuum during her deposition to the satisfaction of Scott at most shows that Officer
Denicola did not learn her training perfectly, not that she was improperly trained by the City of
Maitland. See Wynn v. City of LakelgnéR7 F. Supp. 2d 1309, 1316-17 (M.D. Fla. 2010)
(reasoning in the analysis of a summary judgment motion that when a shooting officer
incorrectly states during a deposition what degree of force is permissible in a given situation,
that statement at most reflects that the officéd fbt learn his training perfectly,” not that the
city incorrectly trained the officer given the other evidence of record that the city actually
provided the shooting officer training in the proper use of force).
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of a forty hour CIT training course did not reasonably suggest an obvious failure to train).
Moreover, the CIT policy itself did not require a Gidined officer to be the first responder to calls
involving the mentally ill, as the CIT policy plaindyated that “[ijn-progress calls will be dispatched

to the closest unit and may be reassigned to theffiter when the situation has stabilized.” (Doc.

No. 72-7 at 3.) Officer Doug Lawson, who wal trained, acknowledged the 9-1-1 dispatch to
Btesh'’s residence and provided assistance to Btesh after the shooting and the scene was secured.
(Doc. No. 105-12 at 30; Doc. No. 124-3 at 2, 7.)

Plaintiff also has failed to adduce any evidence reasonably suggesting that the City of
Maitland’s failure to have an address-flagging polias the result of a deliberate choice not to take
any action in this area. Although Btesh’s resaewas not flagged atdttime he was shot, some
residences of mentally ill persons had beeggéd by Maitland police officers at that time. (Doc.

No. 143-1 at 47-49.) Jewel Methias stated thgpatch supervisors would flag addresses when
requested by police officers. (Dddo. 132-1 at 68.) According eputy Chief Manuel, there was

an “unwritten rule” to flag residences, and he received training while a Maitland police officer to

flag addressesld. at 7, 49-50.) On the other hand, Officenidela testified that prior to December

22, 2008, she had never requested that an address be flagged by dispatch, she had never been
instructed on how to flag an address, and shebaisponded to a call where dispatch told her the
address was flagged. (Doc. No. 1Tbat 23.) The absence of a fairitraining program instructing

police officers to flag addresses of mentally ill persons, by itself, does not permit a reasonable
inference that the City of Maitland made a “deliberate choice not to take any action” with respect

to training officers to flag the addresses of mentally ill pers8as.AFL-CIO v. City of Miami, Fla.

637 F.3d 1178, 1189 (11th Cir. 201tpfing that to hold a municipality liable under Section 1983,
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“a plaintiff must [] establish that the city ‘made a deliberate choice’ not to train its employees”).

In summary, even if Officer Denicola’s use of deadly force on Btesh was unlawful, the City
of Maitland was not deliberately indifferent to eeal for training or supervision regarding the use
of force, handling situations involving mentally ill persons, or flagging residences of mentally ill
persons. Therefore, the City of Maitland is entitled to summary judgment on Count I.

V. Count Ill: Section 1983 Claim Against Maitland for Failure to Train Dispatchers

In Count Il of the Second Amended ComplaRigintiff contends that the City of Maitland
is liable under Section 1983 for failing to properbtrand supervise 9-1-1 dispatchers regarding
the flagging of addresses of mentally ill indivithia(Doc. No. 72 at 21-25; Doc. No. 124 at 16-18.)
The City of Maitland argues that it is entitledstammary judgment on this claim because it has no
employment relationship with the 9-1-1 dispa&ihemployed by the Cityf Apopka and because
there is no evidence of recordtihe City of Maitland was delibegely indifferent to a known need
for training or supervision regarding the flaggin@dtiresses of mentally ill individuals. (Doc. No.
105 at 12-13; Doc. No. 131 at 11-12.)

For the reasons discussed below, the Cbnds that the absence of an employment
relationship between the City of Maitland and 9-1-1 dispatchers precludes the City from being held
liable under Section 1983 for failure to train or supry Alternatively, even if such a sufficient
relationship for municipal liability existed betwettre City of Maitland and the 9-1-1 dispatchers,
Plaintiff has failed to produce any evidence tinat City of Maitland was deliberately indifferent
to a need for training or supervision as required to hold a municipality liable under Section 1983.

A. No Employment Relationship

A municipality cannot be liable under Section 1983 for failure to train where the
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municipality did not employ the indigtuals allegedly requiring trainingee, e.gBanker v. Cnty.

of Livingston No. 09-CV-6652 CJS, --- F. Supp. 2d, 2011 WL 1331253, at *6 (W.D.N.Y. Apr.

6, 2011) (finding that the plaintiff failed to steh Section 1983 municipal liability claim against a
county based on a failure to train or superbiseause the individual actor was employed by a non-
profit agency, not the countyelly v. City of St. PauNo. 09-461, 2010 WL 4272460, at *12 (D.
Minn. Oct. 18, 2010) (dismissing &&ion 1983 claim against the Cioy St. Paul for the actions

of a police officer because that officer was employed by the City of Minneapolis, not St. Paul);
Bliven v. Hunt478 F. Supp. 2d 332, 340 (E.D.N.Y. 2007) (48 Family Court judges and their
court attorneys are not municipal employees; treyState employees. f2adant does not train or
supervise these employees and therefore, canri@ltdiable for any alleged failure to train and
supervise.”).

In October of 1999, the City daitland contracted with the City of Apopka pursuant to the
Interlocal Agreement for theity of Apopka to receive all inbound emergency calls and dispatch
those calls to the City of Maitland. (Doc. No. 72-1 at 19-26.) The Interlocal Agreement further
provided that the City of Apopkaould absorb up to five dispatchers from the City of Maitland and
that such dispatchers would become employddble City of Apopka and would no longer be
considered employees of the City of Maitlandd. @t 20.) It is undisputed that both Michelle
McEachern and Jewel Methias, the 9-1-1 dispatchers involved in the dispatching of the Maitland
Police Department to Btesh’s residence @mvé&mber 22, 2008, were employees of the City of
Apopka at that time. (Doc. No. 132-1 at 7, 19.)

Plaintiff argues that the City of Maitland miag liable under Section 1983 for failing to train

Methias and McEachern notwithstanding the absehadormal employment relationship with the
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City of Maitland because McEachern and Metma&se apparent agents of the City of Maitland.
(Doc. No. 124 at 18-19.) The evidence of recatebidoy Plaintiffs does not create a genuine issue
of material fact regarding the existence ofagparent agency relationship between the City of
Maitland and McEachern or Methi&s But even if such an appateagency relationship existed,
Plaintiff does not cite, and the Court does not fard; authority that a municipality may be liable
for failure to train employees of another municipality based on the apparent agency of those
employees. Absent an employment relationship between the City of Maitland and the 9-1-1
dispatchers, the City of Maitland is entitlelsummary judgment on the Section 1983 claim in
Count Il.

B. No Deliberate Indifference

Notwithstanding the absence of any employtmelationship between the City of Maitland

and the City of Apopka emergency dispatchersCiheof Maitland is not liable for failure to train

¥ “Florida courts ‘have applied a three-prong test under general agency law in order to
determine the existence of apparent agency: first, whether there was a representation by the
principal; second, whether a third party relied on that representation; and, finally, whether the
third party changed position in reliance upon the representation and suffered detrifriesit.”
Specialty Ins. Corp. v. 633 Partners, L1800 F. App’x 777, 789 (11th Cir. 2008) (quoting
Almerico v. RLI Ins. Cp.716 So. 2d 774, 777 (Fla. 1998)). The same definition of apparent
agency applies in claims arising under federal I8®&e, e.g.Cronin v. Wash. Nat'l Ins. Co980
F.2d 663, 667 (11th Cir. 1993).

Apparent agency must be based on representations of the principal, not the supposed
agent, to the third partyild. Thus, McEachern’s statement to Ramirez informing her during the
9-1-1 call that she had called the Maitland Police Department cannot establish an apparent
agency. Plaintiff also contends that an apparent agency was created by Maitland Police
Department patrol vehicles prominently displaying instructions to call 9-1-1 in an emergency,
but no evidence of record shows that Castelblanco or Ramirez relied upon the instructions on a
Maitland police car in calling 9-1-1 to seek emergency assistance. Finding no other arguments
or evidence on this matter, Plaintiff has failed to meet his burden of producing evidence
reasonably suggesting that there is an appagaricy between the City of Maitland and the City
of Apopka 9-1-1 dispatchers.
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or supervise the dispatchers because no evidenaezafd reasonably indicates that the City of
Maitland was deliberately indifferent to a need fi@ining or supervision of 9-1-1 dispatchers
regarding the flagging of addresses of meniélipdividuals. A municipality may be held liable
for the actions of an employee only whenddficial policy of the municipality amounting to
deliberate indifference causes a constitutional violati@old, 151 F.3d at 1350. The requisite
deliberate indifference may be shown by a delibariatéce not to take any action and either (1) a
history of prior incidents in which constitutional rights were similarly violated?2) an obvious
need for training or supervisionld. at 1351-52. Neither form of deliberate indifference can
reasonably be inferred from the evidence of record.

There is no evidence of record of any pdonstitutional injuries resulting from the failure
to flag the residence of a mentally ill individulet; alone any evidence of uses of excessive force
against mentally ill suspects or persons requiringrgency services in the City of Maitland prior
to December 22, 200&ee suprpart IV.B.1. Further, Chief Qlaoun asserted that from December
2003 when he became Maitland Police Chief to the date Btesh was shot, there were no incidents
where a citizen was harmed or injured as a regwh error in the dispatching of a police officer
by the dispatch center. (Doc. No. 114 at 12.e Trtere fact that 9-1-1 operators had previously
dispatched calls for emergency services to Btesh’s residence does not suggest deliberate indifference
to a need for training aupervision of 9-1-1 operators absent any constitutional injury resulting
from such incidentsSee Gold151 F.3d at 1351 (“[W]ithout notice afneed to train or supervise
in a particular area, a municipality is not liable as a matter of lawniprfalure to train and
supervise.”). Finding no evidence of recordy arior violations of constitutional rights placing

the City of Maitland on notice of a need to trainsupervise of 9-1-1 gpatchers regarding the
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flagging of residences of mentally ill individualgbility for failure to tmain or supervise 9-1-1
dispatchers can only be predicated on@wfous” need for training or supervisiord. at 1352.

As discusseduprapart 1V.B.2, a need for training supervision regarding the flagging of
residences of mentally ill individuals is nofffstiently obvious to place the City of Maitland on
notice of a need for such trainiog supervision absent prior injuries resulting from the failure to
flag addresses. Moreover, evethé need for training of 9-1-1 diszhers to flag residences of the
mentally ill was obvious, there is no evidenceeafard permitting a reasonable inference that the
City of Maitland made a deliberatdoice not to provide such training or supervision as required
to hold the City liable for deliberate indifferenc8ee Golg151 F.3d at 1350 (“To establish . . .
‘deliberate indifference,’” a plaintiff must present some evidence that . . . the municipality made a
deliberate choice not to take any action.” (citations omitted)).

Although Btesh’s residence was not flagged on December 22, 2008, the undisputed
testimony of Deputy Chief of Police and CommanalieOperations David Manuel indicates that
residences of mentally ill persons had been fldgg®r to the shooting @dtesh. (Doc. No. 143-1
at48.) Itis also undisputed that residenweere flagged by 9-1-1 dispatchers only upon the request
of police officers, (Doc. No. 132-1 at 68; Doc. No. 105-5 at 6), and Plaintiff does not offer any
evidence of record reasonably suggesting thaCttyeof Maitland contemplated and rejected any
proposal for 9-1-1 dispatchers to flag residerioethe presence of mentally disabled individuals
without police instruction. Therefore, even igt€ity of Maitland could b&able for the failure to
train 9-1-1 dispatchers not in its employ, thgy©f Maitland is entitled to summary judgment on
the Section 1983 claims in CounbBcause there is no evidenceeaaford of deliberate indifference

to the training or supervision of 9-1-1 dispatchers.
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VI. Count V: Section 1983 Claim Against Police Chief Gary Calhoun

In Count V of the Second Amended ComplaiRlaintiff seeks to hold Chief Calhoun
individually liable under Section 1983 for his failueadequately train and supervise Maitland
police officers, which allegedly resulted in thedeation of Btesh’s constitutional rights. (Doc.
No. 72 at 27-29.) Chief Calhounmtends that he cannot be individually liable under Section 1983
because Officer Denicola lawfully used deaftlsce on Btesh. (Doc. No. 114 at 5.) The Court
agrees, and for completeness, the Court at&ts fihat Chief Calhounsupervisory actions do not
subject him to Section 1983 liability even if thmsting of Btesh constituted excessive use of force.

A. No Supervisory Liability Because Individual Officers Acted Lawfully

It is well-settled that a supervisor cantet held individually liable under Section 1983
absent a finding that a subordinate officeliable for inflicting constitutional injuriesSee, e.g.
Howell v. City of Lithonia397 F. App’x 618, 621 (11th Cir. 2010Because [the arresting officer]
committed no constitutional violation, [the plaffjticannot show a basis on which to establish
municipal liability against the [c]ity or supervisory liability against [the police chieBR&shers v.
Harrison, 495 F.3d 1260, 1264 n.7 (11th Cir. 2007) (“We need not address the Appellant’s claims
of municipal or supervisory liability since ve®nclude that no constitutional violation occurred.”
(citations omitted))Cambpell v. Siked69 F.3d 1353, 1374 (11th Cir. 1999) (granting summary
judgment for a prison warden and a psychiatrist on Section 1983 supervisory liability claims as there
was no evidence of an underlying constitutional viotaby a mental health professional). Because
the individual actions of Officers Denicola aRdyne did not violate Btesh’s constitutional rights,
see suprapart IV.A, Chief Calhan cannot be individually Ilde under Section 1983 in his

supervisory capacity, and Chief Calhoun is erttittesummary judgment on the Section 1983 claim
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in Count V of the Second Amended Complaint.

B. Chief Calhoun’s Actions

Even if Officer Denicola’s shooting of 8sh was unreasonable, Chief Calhoun is entitled
to qualified immunity on the Section 1983 claim against him in his supervisory capacity. Officers
facing supervisory liability claims based on discretionary actiaare also entitled to qualified
immunity unless the plaintiff proves a violatioha clearly established constitutional rightarper
v. Lawrence Cnty., Alg592 F.3d 1227, 1235-36 (11th Cir. 2010).discussed below, the evidence
of record viewed in Plaintiff's favor doa®t permit a reasonable finding that Chief Calhoun
violated Btesh’s constituinal rights, and in any case, Plaintiff has not identified any caselaw clearly
establishing that Chief Calhoun’s conduct of recaodated Btesh's clearly established rights.

1. No Violation of Btesh’s Constitutional Rights by Chief Calhoun

Supervisory officials cannot be heldbdla under Section 1983 for the unconstitutional
actions of their subordinates based on the doctrinespbndeat superiorGray ex rel. Alexander
v. Bosti¢ 458 F.3d 1295, 1308 (11th Cir. 2006) (citation orditteRather, “[a] supervisor can be
held liable for the actions of his subordinates under § 1983 if he personally participates in the act
that causes the constitutional violation or wheeedlis a causal connection between his actions and
the constitutional violation that his subordinates commAFL-CIO, 637 F.3d at 1190 (citing

Braddy v. Fla. Dep’t of Labor and Emp’t Set33 F.3d 797, 802 (11th Cir. 1998)). There is no

34 Chief Calhoun’s alleged failure to train and supervise police officers is a matter within
his discretionary authoritySee Rich841 F.2d at 1564 (defining discretionary authority to
include actions undertaken pursuant to the perfoo@af duties that are within the scope of an
officer’s authority);Herrick v. Carroll Cnty., Ga.No. 1:09-CV-0161-JEC, 2009 WL 3094843,
at *9 (N.D. Ga. Sept. 28, 2009) (finding thataunty sheriff was acting within his discretionary
authority with respect to the training and supervision of subordinates employed at the county
jail).
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evidence of record that Chief Calhoun personallyiggpated in the shooting of Btesh. Therefore,
Chief Calhoun cannot be held liable under Sect®@88 unless there is a causal connection between
Chief Calhoun actions and Btesh’s injury.

“The necessary causal conneagtican be established whelhiatory of widespread abuse
puts the responsible supervisor on notice of the need to correct the alleged deprivation, and he fails
to do so.” Cottone v. Jenne26 F.3d 1352, 1360 (11th Cir. 2003) (internal quotation omitted).
“Alternatively, the causal connection may be elsthled when a supervisor’'s custom or policy
results in deliberate indifference to constitutionghts or when facts support an inference that the
supervisor directed the subordinates to acawnhllly or knew that the subordinates would act
unlawfully and failed to stop them from doing séd: (internal quotations and alterations omitted).
“The standard by which a supervisor is held kaibl [his] individual capacity for the actions of a
subordinate is extremely rigoroudd. at 1360-61 (quotation omitted}zor the reasons discussed
below, the evidence of record does not peamm¢asonable finding that Chief Calhoun’s alleged
wrongdoings were causally connected to Btesh’s injuries.

a. History of Widespread Abuse / Custom of Deliberate Indifference
Plaintiff's arguments for holding CHieCalhoun liable under Section 1983 based on
deliberate indifference resulting from a historyvatlespread abuse or a custom or policy are
identical to the arguments the Court rejectethwespect to municipal liability of the City of
Maitland. CompareDoc. No. 124 at 9-18yith Doc. No. 133 at 8-17.) Adiscussed in the context
of municipal liability, see suprgart IV.B, Plaintiff has failedo produce any evidence of prior
violations of constitutional rights materially simita the alleged wrongful shooting of Btesh or any

evidence that Chief Calhoun or any Maitland officals deliberately indifferent to the need for
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training or supervision of Maitland police officer§inding no arguments by Plaintiff that Chief
Calhoun is liable based on a history of widesprahdse or a custom or policy of deliberate
indifference that were not raised and rejecteth@context of municigdiability against the City
of Maitland, Chief Calhoun is not liable for the shooting of Btesh on these grounds.
b. Directing or Knowing Subordinates Would Act Unlawfully

Unlike a claim of municipal liability unde8ection 1983, a claim of supervisory liability
under Section 1983 can arise from “fastipport[ing] an inference thihie supervisor directed the
subordinates to act unlawfully or knew that tabardinates would act unlawfully and failed to stop
them from doing so.Cottone 326 F.3d at 1360. Plaintiff does rasgue, and there is no evidence
of record suggesting, that Chief Calhoun directed Officers Denicola and Payne to act in any
particular manner on December 22, 2008. Witheesio holding Chief Calhoun liable for failing
to stop the conduct of Officers Denicola and Payne, Plaintiff must present evidence creating a
genuine issue of material fact that Chief Calht{iy ha[d] the ability to prevent or discontinue a
known constitutional violatiohy exercising his or her authoribyer the subordinate who commits
the constitutional violation, and (2) subsequently fail[ed] to exercise that authority to stop it.”
Keating v. City of Miami598 F.3d 753, 765 (11th Cir. 2010) (emphasis added).

There is no record evidence reasonably permitting a finding that Chief Calhoun actually
knew of the conduct that Officers Payne and Ddaiaeuld take in responding to the emergency
call of a suspected rape at Btesh’s residence such that he could reasonably be found to have “the
ability to prevent or discontinue a known constitutional violatio@f: Keating 598 F.3d at 765
(“[B]ecause [supervisory police officials] knetlat the subordinate officers would engage in

unlawful conduct in violation of the Protestelfa’'st Amendment rights by directing such unlawful
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acts, they also violated the Protesters’ FirseAidment rights by failing tetop such action in their
supervisory capacity.”poe v. Autauga Cnty. Bd. of Edublo. 2:04-cv-1155-WKW, 2007 WL
3287347 at *9 (M.D. Ala. Nov. 5, 2007) (“The standadot that [the supervisor] should have
known the violation would occur. The standarthiat he did know the @lation would occur.”).
Chief Calhoun was at home at the time of the shgmf Btesh and responded to the scene after
receiving a telephone call from Deputy Chief Manuaérming him of the shooting. (Doc. No.
105-5at 13-14.) Further, Chi@alhoun’s knowledge of Officer Payne’s prior negative performance
evaluations does not permit a reasonable inter¢hat Chief Calhoun actually knew that Btesh
would be shot if Officer Payne responded to trepeated rape call at Btesh’s residence, as Officer
Payne’s conduct was not a proximegeise of Btesh'’s injuriesSeesuprapart IV.A. Accordingly,
Chief Calhoun is not liable under Section 1983 for the shooting of Btesh.
2. No Violation of Clearly Established Rights

In addition, Chief Calhoun is entitled to summnpudgment and qualified immunity on the
Section 1983 claim against him for failing to supervise Officers Denicola and Payne because
Plaintiff has not cited, and the Court does not farg;, clearly established law indicating that Chief
Calhoun’s failure to prevent Officers DenicoléRayne from responding to Btesh’s residence in the
manner they did would subject him to liability for Btesh’s injuries under Section 1983. Accordingly,
Chief Calhoun is entitled to qualified immunaynd summary judgment on the Section 1983 claim
against him in Count V.
VII. Count VI: Battery Against City of Maitland

In Count VI of the Second Amended Complafigintiff claims that the City of Maitland

is liable for Officer Denicola’s alleged batterf/Btesh. (Doc. No. 72 at 29-30.) Because Officer
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Denicola is not liable for battergee supraart Ill, the City of Maitland cannot be liable for the
battery of Btesh and is entitled to summary judgment on this cl&ae.Wynn727 F. Supp. 2d at
1315 (noting that if a police officer’s use of deafilyce is justified, the city employing the police
officer is not liable for battery under Florida law).
VIII. Counts X-XII: Negligence Against City of Maitland

The City of Maitland moves for summary judgm on Plaintiff's claims in Counts X-XII
that the City is liable for (1) fiicer Denicola’s allegedly negligénse of excessive force on Btesh;
(2) negligently hiring, retaining, training, andpervising of Officers Payne and Denicola; (3)
negligently hiring, retaining, traing, and supervising 9-1-1 operatarsl dispatchers; and (4) Chief
Calhoun’s negligent failure to ensure that goigperly trained and qualified officers responded to
calls involving mentally ill persons. (Doc. No. 119 at 11-18.) As discussed below, each of these
claims fail on the merits.

A. Negligent Use of Excessive Force on Btesh by Officer Denicola

The City of Maitland argues that it is entiti@dsummary judgment on Plaintiff's claim that
the City is liable for the neglent use of excessive force by @#r Denicola because Florida law
does not permit a cause of action for negligentofigxcessive force. (Doc. No. 119 at 16.) The
Court agrees.See City of Miami v. Sandeg72 So. 2d 46, 48 (Fla. 3d DCA 1996) (“[I]t is not
possible to have a cause of action for ‘negligese of excessive force because there is no such
thing as the ‘negligent’ commissiaf an ‘intentional’ tort.”);accord Lewis v. City of West Palm

Beach, Fla, 561 F.3d 1288, 1294 (11th Cir. 2009). Fmglino arguments by Plaintiff to the
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contrary®* summary judgment shall be entered in fanfahe City of Maitland and against Plaintiff
on this claim.

B. Negligent Hiring, Retention, Training, and Supervision of Denicola and Payne

Claims for negligent hiring, retention, tramgj, and supervision of police officers may be
asserted against the municipality employing those officgeg, e.gStorm v. Town of Ponce Inlet
866 So. 2d 713, 717 (Fla. 5th DCA 2004) (“[N]egligegtention or supervision of police officers
or deputies is a viable tort which could be brought against the state or a municipality in a proper
case.”). However, “in order to impose liability on@mployer for such torts, a plaintiff must first
show that he was injured by the wrongful act of an employgex. Skaggs, Inc. v. Joannig832
So. 2d 985, 987 (Fla. 2d DCA 1979).

Because Plaintiff has not produced any evigesubjecting Officers Denicola or Payne to
liability for the shooting of Btestsee supragarts Il, 11l IV.A, VIIILA, the City of Maitland is not
liable for negligently failing to hire, retain, train, and supervise Officer Denicola and Payne.
Joannides372 So. 2d at 987. Further, even assurthagthe City of Maitland improperly hired,

retained, trained, or supervised Officer Payréic€r Payne’s actions were not a proximate cause

% Although Florida recognizes a cause of action for the negligent handling of a firearm
and the negligent decision to use a firearm separate and distinct from an excessive force claim,
Lewis v. City of St. Petersbyrg60 F.3d 1260, 1263 (11th Cir. 2001), Plaintiff does not plead or
assert those claims in his submission on thelpg Motions for Summary Judgment. Plaintiff's
assertion in the Second Amended Complaint that Officers Payne and Denicola “negligently
failed to restrain [] Btesh when they knewstrould have known that [] Btesh was mentally
handicapped,” (Doc. No. 72 1 140), fails to state a claim for negligence separate from the claim
of negligent use of excessive forcgee Sandey$72 So. 2d at 48 (providing that “a separate
negligence claim based upon a distinct act of negligence may be brought against a police officer
in conjunction with a claim for excessive use of force” so long as that claim “pertain[s] to
something other than the actual application of force during the course of the aide€{]he
sole basis and limit of an arresting officer’s liability in making a lawful arrest is founded on a
claim of battery, in that excessive force was involved in making the arrest.”).

77



of Btesh’s injuriessee suprgart IV.A, and thus, Btesh canruaild the City of Maitland liable for
negligently hiring, retaining, traing, or supervising Officer Payn8ee Watson v. City of Hialeah
552 So. 2d 1146, 1149 (Fla. 3d DCA 1989) (noting irctheext of a negligent retention claim that
“proximate cause is an essential element whichtrine pleaded and proved in any cause of action
in tort for negligence, and plaintiff's injuri¢gere must be shown tave been brought about by
reason of the employment of the incompetent servant.” (citation and emphasis orddtet)idles
372 So. 2d at 987 (“[I]n order to impose liability am employer for such torts [as negligent hiring,
retaining, training, or supervision], a plaintiff stdirst show that he was injured by the wrongful
act of an employee.”). Accordingly, the City Maitland isentitled to summg judgment on
Plaintiff's negligent hiring, retention, training, and supervision claims.

C. Negligent Hiring, Retention, Training, and Supervision of 9-1-1 Operators and
Dispatchers

To prevail on a claim for negligent hiring, ret®n, training, or supervision, the plaintiff
must demonstrate injury caused by an emplogeemerely an agent, of the defendaBee, e.g.
Pierson v. Orlando Reg’l Healthcare Sys., |M&19 F. Supp. 2d 1260, 1286 (M.D. Fla. 2009);
Anderson Trucking Serv., Inc. v. Gibs@84 So. 2d 1046, 1052 n.2 (Fla. 5th DCA 2004);
Joannides372 So. 2d at 987. In Octolr1999, the City of Maitlandantracted with the City of
Apopka pursuant to the Interlocal Agreement for the City of Apopka to handle all inbound
emergency calls and dispatching for the Citiviaitland. (Doc. No. 72-1 at 19-26.) The Interlocal
Agreement further provided that the City of Apopkauld absorb up to five dispatchers from the
City of Maitland and that such dispatchers vabbecome employees of the City of Apopka and

would no longer be considered emyzes of the City of MaitlandId. at 20.) It is undisputed that
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both Michelle McEachern and Jewel Methias,9he-1 dispatchers involved in the dispatching of
the Maitland Police Department to Btesh'’s resmeon November 22, 2008, were employees of the
City of Apopka at that time(Doc. No. 132-1 at 7, 19, 31.) Finding evidence of record that any
9-1-1 operators and dispatchers were employdtéZity of Maitland at the time Btesh was shot,
the City of Maitland is entitled to summary judgrhen Plaintiff's claim tlat the City negligent
hired, retained, trained, and supervised 9-1-1 operators and dispatchers.

D. Permitting Improperly Trained Officers to Respond to Calls Involving Mentally I
Persons

Plaintiff contends that the City of Maitlandisble for Chief Calhoun’s failure to ensure that
only properly trained and qualified officers respahdie calls involving mentally ill persons like
Btesh. (Doc. No. 72 11 144-45.) In order to hold the City liable based on Chief Calhoun’s deficient
supervision of police officers, Plaintiff mustgwe that Chief Calhoun’s conduct resulted in injury
to Btesh due to the wrongful act of an officdnannides372 So. 2d at 987. As discusseghra
part X.B, Plaintiff has not met his burden mducing evidence from which Officers Payne or
Officer Denicola could reasonably be found to hankawfully caused Btesh’s injuries. Therefore,
Plaintiff cannot recover damages from the @ityaitland for Chief Calhoun’s alleged failure to
ensure that properly trained and qualified officespond to calls involving mentally ill persons like
Btesh, and the City of Maitland is entitled to summary judgment on this claim.
IX. Count XIlI: Breach of Interlocal Agreement by the City of Maitland

Plaintiff asserts that Btesh is a third-partyékciary to the Interlocal Agreement and that
the City of Maitland breached the following provisions of the Interlocal Agreement:

a. Failing to maintain non-delegable ylub control [the City of Maitland’s]
communication system;
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b. Failing to receive training on how to utilize [the City of Mailtand’s] computer
aided dispatch, calls for service, and assed management record report systems;

c. Failing to receive instruction and training in proper radio communication
procedures; and

d. Failing to provide computers and/onguuter accessories to be utilized by [the

City of Maitland’s] personnel, includingplice officers, which will allow access to

[the City of Maitland’s] computer aidedsgiatch, calls for service, and associated

management records reports.
(Doc. No. 72 1 156.) The City of Maitland has moved for summary judgment on this claim, arguing
that Btesh is not a third-party meficiary to the Interlocal Agreesnt and that there is no evidence
of record that the City breached the IntedbAgreement as alleged in the Second Amended
Complaint. (Doc. No. 105 at 13-18.) Both arguments are well-taken.

A. Btesh as a Third-Party Beneficiary

“Under Florida law, a third party may enforceagreement between others only if [the third
party] is an intended beneficiary, not agidental beneficiary, of that agreementMaccaferri
Gabions, Inc. v. Dynateria Inc91 F.3d 1431, 1441 (11th Cir. 1996) (citigtro. Life Ins. Co. v.
McCarson 467 So. 2d 277, 279 (Fla. 1985)). “[A] party is an intended beneficiary only if the
parties to the contract clearly express, or the contract itself expresses, an intent to primarily and
directly benefit the third party.”ld. (quotingCaretta Trucking, Inc. v. Cheoy Lee Shipyards,,Ltd.
647 So. 2d 1028, 1031 (Fla. 4th DCA 1994)is not necessary that the third party be specifically
named. Itis sufficient if the claimant is a member ofithéed classvhich was intended to benefit
from the contract.”Technicable Video Sys., Inc. v. Americable of Greater Miami,418.So. 2d

810, 812 (Fla. 3d DCA 1985) (emphasis added).

Because the Interlocal Agreement does specifically name Btesh as an intended
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beneficiary, Btesh may only be considered a thindydzeneficiary if he is a member of a “limited
class which was intended to benefit from the contrddt.”"The emergency services established in
the Interlocal Agreement inure to Btesh as antper of the general public requesting emergency
services within the City of Maitlany. Membership in a class tantamount to the general public is
not sufficiently limited to vest a person with tetus of an intended, as opposed to incidental
beneficiary, of a public contrac€ompare Haynes v. Dep’t of Lotte880 So. 2d 1177, 1180 (Fla.
1st DCA 1994) (rejecting a claim that individual lottery ticket purchasers are third-party
beneficiaries to a contract between a private eatity the Florida Departmeof Lottery to sell
lottery tickets to the publicyyith Technicable Video Sys., Ind79 So. 2d at 812-13 (ruling that a
minority-owned business was a third-party benaficiof a contract between a city and a cable
provider which required the cable provider t@qure twenty percent of its expenditures from

minority business enterprises). Because Bteshfitiexdefrom the Interlocal Agreement solely as

% The Interlocal Agreement provides in its recitals that it “is for the benefit of the general
public.” (Doc. No. 72-1 at 19.) The Agreement further states in pertinent part that “Apopka
shall dispatch Maitland police, public works, and fire personnel in response to ‘911’ . ..
requests” and that “Apopka shall maintain a numbered zone or other appropriate means of
identification for calls within Maitland.” Il.) These provisions make clear that the Interlocal
Agreement obligates the City of Apopka to dispatch calls for emergency services requested
within the City of Maitland. In addition, tHaterlocal Agreement was enacted pursuant to
Chapter 163, Florida Statutes, known as the Florida Interlocal Cooperation Act of 1969, (Doc.
No. 72-1 at 19), which permits:

local governmental units to make the most efficient use of their powers by
enabling them to cooperate with other localities on a basis of mutual advantage
and thereby to provide services and facilities in a manner and pursuant to forms of
governmental organization that will accord best with geographic, economic,
population, and other factors influencing the needs and development of local
communities.

§ 163.01(2), Fla. Stat. Finding no evidence of retorthe contrary, the Interlocal Agreement
was enacted for the benefit of the general public within the City of Maitland.
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a member of the general public receiving emergeecvices within th€ity of Maitland, he was
at most an incidental beneficiary to the Interlocal Agreement, and he cannot recover damages for
breach of the Interlocal Agreemerlaccaferry 91 F.3d at 1441.

B. Duties of the City of Maitland Under the Interlocal Agreement

Notwithstanding that Btesh is not a third-pdvgneficiary to the Interlocal Agreement, the
City of Maitland is also entitled to summanydgment on Plaintiff's breach of contract claim
because there is no evidenceretord that the City of Maitland breached any provision of the
Interlocal Agreement in responding to Btesh’s residence on December 22, 2008. The City of
Maitland’s obligations under the Interlocal Agreement are set forth in Sections Ill and IV of the
Agreement, (Doc. No. 72-1 at 20-21), and Pl#ingither argues nor cites any evidence reasonably
suggesting that any of those provisions were brecAccordingly, the City of Maitland is entitled
to summary judgment on the breach of contdatm in Count Xllof the Second Amended
Complaint.

Conclusion

Based on the foregoing, t@GRDERED andADJUDGED that the First Motion for Partial
Summary Judgment by Defendant City of Maitland, Florida (Doc. No. 105), the Motion for
Summary Judgment by Defendant Rebecca Denicola (Doc. No. 113), the Motion for Summary
Judgment by Defendant Gary Calhoun (Doc. No. 114), the Second Motion for Partial Summary
Judgment by Defendant City of Maitland, FloridaoDNo. 119), and the Motion to Strike Exhibit
B of Plaintiff's Response in Opposition to CaiMaitland’s Motion for Partial Summary Judgment
(Doc. No. 129) aré&SRANTED. The Clerk of Court is directed to enter judgment in favor of

Defendants City of Maitland, Florida, Rebecca [@etda, and Gary Calhoun and against Plaintiff
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Alberto D. Btesh on Counts I-1ll, V-VII, and XK of the Second Amended Complaint, terminate
all pending motions, and close the case.

DONE andORDERED in Chambers in Orlando, Florida on July 28, 2011.

/),

Yahiria C / %w”-

PATRICIA C. FAWSETT, JU f)l’.-l‘.
UNITED STATES DISTRICT COURT

Copies furnished to:

Counsel of Record
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