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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

DIGITECH INFORMATION SYSTEMS,
INC.,

Plaintiff,
VS Case No. 6:10-cv-1373-Orl-28KRS

BMW AUTO LEASING, LLC,
BMW FINANCIAL SERVICESNA, LLC,

Defendants.

ORDER
The instant patent infringement controversy involves a method and apparatus for s¢lecting
leases to optimize investment portfolios. Specifically, the patent at issue describes the fallowing
actions: (1) calculating the rate of return on indihal leases based on a number of different variables,
(2) selecting leases with a high rate of return,(@hdsing the selected lease to create lease-backed
financial instruments.
Plaintiff Digitech Information Systems, d¢n(“Digitech”) sued BMW Auto Leasing, LLG
(“BMW AL”) and BMW Financial Services NA, LLG“"BMW FS”), alleging infringement of the
patent at issue. BMW AL now moves for dismissal of the claims against it on the ground that this
Court lacks personal jurisdiction over BMW AL. Having considered all of the papers filed lyy the

parties and the evidence presented, BMW AL’s motion must be granted.

The motions presently before the Court include: (1) BMW AL’s Memorandum in Support
of Motion to Dismiss Pursuant to Fed. R. Civ1P(b)(2) for Lack of Personal Jurisdiction (Doc. 2p),
(2) Digitech’s Memorandum dfaw in Opposition to DefendaBMW AL’s Motion to Dismiss
Pursuantto Fed. R. Civ. P. 12(b)(2) for Lack of Personal Jurisdiction (Doc. 30), and (3) BMW AL’s
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Background

Defendant BMW AL is a Delaware limited liability company with its principle place
business located in New Jersey. (Doc. 26-3 at 1). BMW AL has no employees and no
assets. I¢l. at 3). BMW AL is not regitered to do business in Florida and does not own any la
interest in any land in Floridald(). Rather, BMW AL is a “Special Purpose Vehicle” organized
the express purpose of acquiring and transferritggests in specific financial transactiontd. @t
2). Defendant BMW FS is a Delaware limitelldy company that services BMW vehicle leag
and arranges for the issuance of notes that are secured by select BMW vehicfe (lekses.

Tyler Weight, an employee of BMW FS whashizersonal knowledge of the business of BM
AL, provided the following description of BMW AL'sle in acquiring and transferring assetd.)(
First, when a BMW vehicle is leased by an eondtomer, title to the vehicle and the lease
transferred to a Delaware trust referred to as the Financial Services IBysBNIW Manufacturing
L.P. serves as the trust’s beneficiatg.)( “When a securitization t® be done, BMW [AL] obtaing
a beneficial interest in the leases tebeuritized from BMW Manufacturing L.P.Td(). BMW AL'’s
interest in the secured leases is referred td@gexcial Unit of Beneficial Interest” or “SUBI."Id.).

BMW AL then transfers the SUBI to a new trust created for the security offefishgyy. (

Reply in Further Support of Motion to DismissrBuant to Fed. R. Civ. P. 12(b)(2) for Lack
Personal Jurisdiction, (Doc. 34).
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2 The Complaint and the evidence of record include no further information regarding the

corporate structure of BMW FS and BMW AL or the relationship between the two companig
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In connection with the securitization of leases that occurred in 2010, a new trust was’ciieated.
(Id.). This trust, called the BMW Vehicle Leasai$r2010-1, issued the notes that were offered to
investors. Id.). BMW AL is named as the Transfexn Securities Exchange Commission (“SEC”)
filings made in connection with this security offerindd.Y. BMW AL'’s role as the transferor is
described in the Prospectus and Peasys Supplement for the 2010 offeringd. @t 4; Doc. 26-4 a
119).

On September 15, 2010, Digitech filed a opert Complaint against BMW FS and BMW
AL, alleging infringement of United S&d Patent No. 7,739,180 (“the ‘180 pateft{Doc. 1). In
the Complaint, Digitech asserts that both BMW FS and BMW AL conduct business and infringe the
‘180 patent within the Middle District of Floridald( 11 3, 4, 10). While BMW FS responded to {he
Complaint by filing an Answer and CounterclaiBMW AL filed the present Motion to Dismisp
arguing that this Court lacks personal jurisdiction over BMW AL. (Docs. 25, 26). BMW AL
maintains that it has no contracts with Florida esnaot involved in BMW FS’s selection of leasges
for securities offerings. (Doc. 26). In respor3Bigjtech contends that the activities of BMW FSjin
Florida should be imputed to BMW AL for paoses of establishing personal jurisdictigiioc. 30).

Analysis

® The declaration of Mr. Weight states that BMAL plays “no role is the selection of leas
to be securitized.” (Doc. 26-3 at 3).

D
(7]

“The ‘180 patent covers a method and appafatselecting leases to optimize an investmpent
portfolio by calculating the rate of return on individual leases based on a number of different
variables, selecting leases with a high rate of return, and using the selected lease to crejate lee
backed financial instruments. (Doc. 1-1 at 23).

> BMW AL sought and was granted leave to file a reply to Digitech’s response in oppagsition
to the present Motion to Dismiss. (Docs. 32, 3R).date, Digitech has not requested an evidentiary
hearing or leave to conduct jurisdictional discovery.
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In patent cases, Federal Circuit law governstipuesof personal jurisdiction where, as he
the jurisdictional question at issue is “intimatefwolved with the substance of patent laws.’
Inamed Corp. v. KuzmaRk49 F.3d 1356, 1359 (Fed. Cir. 2001) (quotvkgo Corp. v. Lukerd5 F.3d
1541, 1543 (Fed. Cir. 1995)). Under Federal Circwit lahere the district court’s disposition as
the personal jurisdictional question is based on affidavits and other written materials in the g
of an evidentiary hearing, a plaintiff need only makema facieshowingthat defendants are subjg|
to personal jurisdictionDeprenyl Animal Health, Inc. Wniv. of Toronto Innovations Foun®97
F.3d 1343, 1347 (Fed. Cir. 2002). “In the procedural pesiftia motion to dismiss, a district col
must accept the uncontroverted allegations in thefifié complaint as true and resolve any factt
conflicts in the affidavits in the plaintiff's favor.Electronics For Imaging, Inc. v. Coyl840 F.3d
1344, 1349 (Fed. Cir. 2003)¢cord Future Tech. Today, Inc. v. OSF Healthcare, 8¢8.F.3d 1247

1249 (11th Cir. 2000) (finding thance a plaintiff alleges sufficiefacts supporting the exercise
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personal jurisdiction under a long-arm statute, tiheden shifts to the defendant to make a prima

facie showing of the inapplicability of the statutethe defendant sustains this burden, the plair]
is required to substantiate the jurisdictional allegations in the complaint by affidavits or
competent proof, and not merely reiterate the factual allegations in the complaint.” (qu

omitted)).

®In Akro Corp. v. Lukerd5 F.3d 1541 (Fed. Cir. 1995), thed€eal Circuit found that “[t]he
jurisdictional issue presented by an out-of-state patentee is no less intimately involved v
substance of the patent laws than that of arobstate accused infringer. Consequently, the ins
case . . . presents a question of Federal Circuit ldd.’at 1543. Here, the question of perso

jurisdiction involves an accused infringer, BMW AL. Accordingly, Federal Circuit law applies.
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Determining whether personal jurisdiction exister an out-of-state defendant involves tyo

inquiries: (1) whether a forum state’s long-arm stapgrmits service of process, and (2) whether
assertion of personal jurisdiction would violate due proc&gesetic Implant Sys., Inc. v. Core-V§g

Corp., 123 F.3d 1455, 1458 (Fed. Cir. 1997) (citBwyger King Corp. v. Rudzewic£71 U.S. 462,

the

nt

471-76 (1985)). In analyzing a forwgtate’s long-arm statute, the Federal Circuit defers to that state’s

interpretations of the long-arm statuteraphic Controls Corp. v. Utah Med. Prods., In49 F.3d

1382, 1386 (Fed. Cir. 1998). However, “when gmialg personal jurisdiction for purposes pf

compliance with federal due process, Federal Citawit rather than regional circuit law, applies

3D Sys., Inc. v. Aarotech Labs., 60 F.3d 1373, 1377 (Fed. Cir. 1998) (internal citations omittgd).

The Florida long-arm statute pros two bases for the exercidgoersonal jurisdiction: (1
general jurisdiction under section 48.193(2), Flogtatutes, and (2) specific jurisdiction ung
section 48.193(1), Florida Statutes. The releypanvisions of section 48.193 identifying acts tlj
may subject a defendant to jurisdiction read as follows:

(1) Any person, whether or not a citizen or resident of this state, who personally or

through an agent does any of the acts enataérin this subsection thereby submits

himself or herself and, if he or she a natural person, his or her personal
representative to the jurisdiction of the dsuof this state for any cause of action

arising from the doing of any of the following acts:

(a) Operating, conducting, engaging in, or carrying on a business or business
venture in this state or having an office or agency in this state.

(b) Committing a tortious act within this state.’. . .

" Patent infringement constitutes a tortious act within the meaning of Florida’s lon
statute for purposes of establishing personal jurisdicktite Aluminum Corp. v. Troud51 F. Supp.
2d 1311, 1314 (S.D. Fla. 2008)lstep, Inc. v. Freeman Decorating (¢o. 3:02 CV 1002 J 21HTS
2003 WL 25276323, at *5 (M.D. Fla. Sept. 16, 2003).
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(2) A defendant who is engaged in substantial and not isolated activity within this
state, whether such activity is wholly intexte, intrastate, or otherwise, is subject to
the jurisdiction of the courts of this statehether or not the claim arises from that
activity.

848.193, Fla. Stat. Digitech contends thaRloeida long-arm statute reaches BMW AL under bpth

the general jurisdiction provision and the spegifiesdiction provision. The Court will address each

contested jurisdictional provision in turn.

|. General Jurisdiction, Section 48.193(2), Florida Statutes

Digitech maintains thathe evidence of record demonststhat this Court may exercige

general jurisdiction over BMW AL as a result of BMW AL’s own activities in Florida as well a$ the

activities of BMW FS. (Doc. 30 at 9). SpecifigaDigitech maintainghat “BMW FS’s contactg
with Florida can and should be imputed to BMW [AL].1d.(at 10). Digitech’s arguments a
without merit.

“It is well settled in Florida that the mere peese of a subsidiary in Florida, without mo
does not subject a non-Florida corporate parent to long-arm jurisdictonc; PLC v. F.F. South
& Co., 870 So. 2d 888, 891 (Fla. 5th BQ004) (citations omittedMeier v. Sun Int’l Hotels, Ltd.
288 F.3d 1264, 1272 (11th Cir. 20@X5enerally, a foreign parent corporation is not subject to
jurisdiction of a forum state merely becausaibstdiary is doing business there.”). However
corporation that engages in substantial activity in Florida through a subsidiary may be su

personal jurisdiction in FloridaUniversal Caribbean Establishment v. Babdt3 So. 2d 447, 44

€

e,

he

~—+

, a
pject tc

B

(Fla. 4th DCA 1989). In order “[t]o determine ather a foreign corporation is liable based oh a

subsidiary’s substantial activity, [courts] consider the ownership of the subsidiary, the by

activities of the subsidiary, and the financial relationship between the corporation and the subg
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Abramson v. Walt Disney Gd.32 F. App’x 273, 275-76 (11th Cir. 2005) (citikigier, 288 F.3d at]

1272-73).

What is required for jurisdiction based on te&tionship between a parent corporation and

a subsidiary “is nasomecontrol but bperationalcontrol’ by the parent over the subsidiaryGen.
Cigar Holdings, Inc. v. Altadis, S.,A05 F. Supp. 2d 1335, 1344 (S.D. Fla. 2002) (quddtade v.
Am. Tobacco Cp707 So. 2d 851, 856 (Fla. 4th DCA 1998)e also Dev. Corp. of Palm Beach
WBC Constr., L.L.C.925 So. 2d 1156, 1161-62 (Fla. 4th DCA 2006)(“The amount of co
exercised by the parent must be high and very significant.”).
A substantial body of Florida law makes clear that it is only where a parent
corporation exerts such extensive operational control over a subsidiary that the
subsidiary is no more than an agent existing to serve only the parent’s needs, that
jurisdiction over the parent exists. Shagrsome officers and directors, having a
unified or ‘global’ strategy and goals, cross-selling in promotional materials, and
performing services for one another is not sufficient to satisfy this test][.]
Gadea v. Star Cruises, Lt®49 So. 2d 1143, 1146 (Fla. 3d DCA 200Thus, “[jJurisdiction over
the foreign corporation will not be exercised based on the subsidiary’s local activities wh{
subsidiary carries on its own business and preserves some independence from the
corporation.” Abramson132 F. App’x at 276 (citin@onsolidated Dev. Corp. v. Sherritt, In216
F.3d 1286, 1293 (11th Cir.20008apital One Fin. Corp. v. Miller709 So. 2d 639, 640 (Fla. 2
DCA 1998) (“[T]he presence of a subsidiary cogimn within Florida is not enough, without mor
to subject a non-Florida parent corporation to long-arm jurisdiction within Florida.”).

In the present case, the factassertions of the Complaint and the evidence presented re

to the corporate structure of BMW AL and BMW &i® insufficient to subject BMW AL to Florida’
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general long-arm jurisdiction based on the activities of BMW FA%ie Complaint itself does ng
contain any factual allegations regarding ttorporate structure of BMW FS or BMW AL
Additionally, the Complaint does not contain any factual allegations regarding the relati
between these companies. In fact, the only jigigohal facts of record relevant to the issue
corporate relatedness include the followingBI)W FS is the Managing Member of BMW AL, arj
(2) signatories for BMW FS also serve as signatories for BMW AL on documents filed with tife
Digitech offers no further factual assertionswidence of corporate relatedness between BMW

and BMW AL. On the other hand, the uncontestédence of record supports a finding that BM

—+

bnship
of

d
SEC.
FS

wW

FS and BMW AL operate as separate and distingtarate entities. The declaration of Tyler Weight,

states that BMW AL plays only a limited raile accepting SUBIs from BMW Manufacturing L.IP.

and transferring the SUBIs to aist created for a security offeg. (Doc. 26-3). In addition, BMW

AL submitted public documents filed with the SE@tstg that BMW AL’s linmted liability agreement

8 While Digitech does not allege any pautar corporate relationship between BMW FS &
BMW AL, Digitech failed to set forth arima faciecase that either company exerted the requ
level of operational control over the other. faet, Digitech failed to set forth any argument
evidence to support a finding that BMW AL, the figrecorporation, exerted operational control o
BMW FS.

° Digitech citesMeier to support its argument that BMW FS’s contacts with Florida sh
be imputed to BMW AL for purposes of estahlisg personal jurisdiction. (Doc. 30 at 7). Mieier,
the Eleventh Circuit held that Bahamian corporations were subject to Florida’s general p
jurisdiction in a personal injury lawsuit by a mivaino was struck by a Bahamian hotel’s commer
motorboat.ld. at 1272. Th&leiercourt found that the Bahamian corporations’ Florida subsidia
which solicited and coordinated reservations, advertising and marketing, provided day
accounting services, purchased goods for the m&tmacorporations’ hotel, and had significg
financial ties to the Bahamian corporations, acted as the agents of the Bahamian corp
subjecting the foreign corporations to Florida’s jurisdictitsh.at 1272-73. The facts Meierare
readily distinguishable from the present action, as Digitech has offered little evidence of co
relatedness.
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requires extensive corporate separateness and restricts BMW AL to these transfer functions ar

related activities. (Doc. 26-4 at 119). Thussrewaccepting the uncontrovedt allegations in the

Complaint as true and resolving all factual conflicts in the affidavits in Digitech’s favor, Digjitech

failed to demonstrate that BMW AL exerted theel of “operation control” over BMW FS that

required to establish general personal jurisdiction over BMWC AGee Dev. Corp. of Palm Beag

v. WBC Const., L.L.C925 So. 2d 1156, 1159-62 (Fla. 4th DCA&P(concluding that a foreig
parent corporation which shared at least one officer with its subsidiary; which had authg
approve some expenditures of its subsidiary; which had to approve the purchase or sa
subsidiary of any asset valugdexcess of $25,000; which hadapprove the purchase of vehicl
by its subsidiary; which audited its subsidiary on an annual basis and reported the subsidiary’
and losses on a consolidated financial statememtjvpnocessed its subsidiary’s payroll; and wh
represented its relationship with its subsidiary ‘gsiat venture,” stating in a website article that

was acting through a subsidiary, was not engagedhstantial business activity in this state witf

9 To the extent Digitech asserts that BMW’&bwn contacts with Florida are sufficient
establish personal jurisdiction under section 48.193(2), Florida Statutes, this argument
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supported by the record. Digitech presents no 8pédactual allegations or evidence to suppoit a

finding that BMW AL itself had angontact with Florida. Insteathe Complaint merely presentg
conclusory assertion that BMW AL is “doing linsss throughout the United States and within
Judicial District.” (Doc. 1 1 3). In its resp@® the present motion, Digitech argues without
evidentiary support that BMW AL'’s recent “nationwiskecurities offer is, of course, also directeg
residents of Florida.” (Doc. 30 at 10). Howewaren assuming the securities offering was direq
to Florida residents, this offering alone wouldibsufficient to establish general jurisdiction ung

a
his
ANy
to
fted
er

section 48.193(2) See Consolidated Dew216 F.3d at 1293 (“We dke to find that by offering

exhibited the sort of systemic business contractstivéliorum that are consistent with the assertion

bonds and debentures in the United States, seyesad before this action was filed, [defendjnt]

of general personal jurisdiction. As we noted . . . where a foreign corporation does not e
general business in the forum, simply negoig a contract there will not support general
personam jurisdiction.”). On the other hand, thetually uncontested declaration of Mr. Weig
supports a finding that BMW AL does not have apgcific contacts with Florida. (Doc. 26-3).

-9-

gage il
in
ht




the meaning of section 48.193(2) because the parent did “not exert sufficient control oy
subsidiary] to justify jurisdiction”)Faro Techs., Inc. v. Cimcore CorNo. 6:05-CV-1702-ORL-
31JGG, 2006 WL 1119223, at *5 (M.D. Fla. Apr. 27, 20@éjecting a claim that a Delaware parg
corporation with two Florida subsidiaries was doing business in this state where the parent
solely to hold stock in the subsidiaries; the parent and subsidiaries shared common officer
least one director; the chief financial officer otlbgubsidiaries, with the assistance of subsid
employees, prepared the parent’s tax returns lsecde parent had no employees of its own;
subsidiary paid for work performed for the parent by subsidiary employees; and one sul]
provided office space for the parent, rent fré&cordingly, Digitech failed to establislpama facie
case for general personal jurisdiction section 48.193(2).
Il. Specific Jurisdiction, Section 48.193(1), Florida Statutes

In the alternative, Digitech asserts that@oairt may exercise specific jurisdiction over BM
AL based on BMW AL’s tortious conduct and business activity within the state of Flori
Digitech’s arguments are not well-taken.

A. Tortious Conduct, Section 48.193(1)(b), Florida Statutes

Section 48.193(1)(b), Florida Statutes, providesfcific jurisdiction in Florida where the

defendant has committed a tortious act, such @npimfringement, within the state of Florittaln
the present case, the Complaint asserts that BMWifkinged, contributed to the infringement, a

induced the infringement of the ‘180 patent wittiia Middle District oFlorida. (Doc. 1 19 10, 11)

1 patent infringement constitutes a torti@e$ within the meaning of Florida’s long-ar

statute for purposes of establishing personal jurisdictia@min Foods, L.C. v. Omniactive Health

Techs., Inc.654 F. Supp. 2d 1328, 1333 (M.D. Fla. 2009).

-10-

er [the

Nt
existe
S and
ary
pne

sidiary

W

M




However, BMW AL submitted the declaration of Tyler Weight and attached exhibits refuting

Digitech’s assertion that BMW AL engaged in auwfivity within the state of Florida, including ar
activity relating to the method or apparatus claimed in the ‘180 patent. (Docs. 26-3, 26
response, Digitech argues that BMW AL actedconcert with BMW FS in the selection af
securitization of leases, and that BMW AL’s ratethis process is sufficient to constitute patg
infringement or inducement of patent infringement. (Doc. 30 at 12).

To prevail on a claim of patent infringeent under 35 U.S.C. § 271(a), a patentee 1
establish by a preponderance of the evidencethieadccused product or process infringes on
more claims of the patenAmgen Inc. v. F. Hoffman-LA Roche | &B0 F.3d 1340, 1374 (Fed. C
2009). Inducement of infringement under 35 U.S.Z7 Hb) requires proof that the alleged infring
knowingly induced infringement and possessed sgdatient to encourage another’s infringeme
DSU Med. Corp. v. JMS Co., Ltd71 F.3d 1293, 1305-06 (Fed. Cir. 2006).

Here, each claim of the patenisgue, the ‘180 patent, claims either (1) a method of sele
leases that explicitly includes a step of “selecting a lease based on the rate of return,” or
apparatus for facilitating a selection of leases” gisd explicitly involves “selecting a lease bag
on the rate of return.”"SeeDoc. 1-1). The Complaint alleges, in a conclusory fashion, that BMW
infringes and actively induces others to infringe the ‘180 patent within the &strict of Florida.
(Doc. 1 11 10, 11). However, the Complaint offeosfurther factual allegations relating to BM
AL'’s alleged infringement or inducement of infringemé&rnd Digitech has offered no evidence

rebut the evidence submitted by BMW AL demonstrating that: (1) BMW AL’s activities are lin

y
4). In
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12 Notably, the Complaint does not contain any specific factual allegations relating fo the

actual selection of leases by either BMW FS or BMW AL.
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to receiving and transferring of SUBIs and relatetvities; (2) BMW AL is not involved with BMW,
FS’s selection of leases for securitization; BBW AL is not involved with any other partieg

selection of leases; and (4) BWMIAL and BMW FS are separaéad distinct corporate entitiés.

Thus, in light of the completbsence of evidence contradictihg record evidence that BMW AL

does not, in Florida or otherwise, engage in any activity related to the method claimed in tihe ‘18C

patent, including the selection of leases, or kmglyi induce a third party to do the same, Digite
has failed to make jarima facieshowing of personal jurisdiction under section 48.193(1)(b).

Even assuming section 48.193(1)(b) extended far enough to cover BMW AL in the

ch

resent

action and BMW FS’s activities in Florida constitutetfingement of the ‘180 patent, the exercise

of personal jurisdiction over BMW AL would still hieconsistent with the requirements of the D

ue

Process Clause of the United States Constitutibhe Due Process Clause protects an individugl's

liberty interest in not being subject to the bindudgments of a forum with which he has established

no meaningful ‘contacts, ties, or relation¥."Burger King Corp. v. Rudzewic471 U.S. 462, 472

(1985) (quotingint’l Shoe Co. v. Washingtp826 U.S. 310, 319 (1945)). Consistent with these

principles, the Supreme Court has drawn a distindetween “specific” jurisdiction and “genera|

13 Due to the absence of evidence or ewatual allegations to support a finding that BM]\N
ct

AL infringed or induced the infringement of ti80 patent in any manner within the Middle Distr
of Florida, the Court need not reach the merite@present patent infringement controversy in of
to find that Digitech failed to establigtersonal jurisdiction under section 48.193(1)®¢e Delong
Equip. Co. v. Wash. Mills Abrasive Carp40 F.2d 843, 845 (11th Cir. 1988) (“[W]hen there i

battle of affidavits placing different constructionstbe facts, the court is d¢fined to give greatef

weight, in the context of a motion to dismiss,the plaintiff's version, particularly when th

jurisdictional questions are apparently intertwimétth the merits of thease.” (quotation omitted)).

der

LY

a

14 “The constitutional touchstone of the due process inquiry remains whether the defendant

purposefully established minimum contacts in the forum Staatént Rights Prot. Grp., LLC y.

Video Gaming Techs., In&03 F.3d 1364, 1369 (Fed. Cir. 2010) (quotations omitted).
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jurisdiction. To establish specific jurisdiction, aipitiff must demonstrate that “the defendant |

as

‘purposefully directed’ his activities at residents of the forum, and the litigation results from ajleged

injuries that ‘arise out of or relate to’ those activitieBurger King Corp 471 U.S. at 472-73
(internal citations omitted).

In the present case, Digitech presents na#d@llegations or evidence to support a find
that BMW AL purposefully directed any of itstagties at residents of Florida. While Digited
repeats its conclusory assertions that “BMW_]A&learly was acting in concert with BMW FS |
connection with the securitization of lease-back notes, which is the subject of this infring
action,” (Doc. 30 at 14), as previously discussbis, assertion is contradicted by the evidencd
record. Similarly, Digitech’s discussion of BMW AL'’s “nationwide securities offering,” with
more is insufficient to demonstrate that BMW Aurposefully directed its activities at residents
Florida. See, e.g., 3D Sys. In&60 F.3d at 1380 (finding that a nesident defendant did not dire
activities towards residents of the forum state by maintaining a website mentioning produc
allegedly infringing subsidiargnd forwarding resulting email inquires to its subsididfgjp Techs.

2006 WL 1119223, at *3 (holding that weibes at issue which merely referred to the accused de

without making them available for purchase awa directed toward residents of Florida).

Additionally, there is no evidence w#cord to support a finding thany allegedly infringing activity
arose out of or relates to BMW AL'’s nationwidfering of securities or some knowing inducemg
on the part of BMW AL.Cf Kemin 654 F. Supp. 2d at 1336 (finding that a claim arose fromnj
defendants’ activities in the forum where the paoorporation designed, tested, and manufacti
the allegedly infringing products and directed its subsidiary to send them to a specific custom

Middle District of Florida). Accadingly, Digitech has not demonstedtthat the exercise of specif
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jurisdiction under section 48.193(1)(b) in this caseild comport with the requirements of the Due

Process Clause.

B. Business Activity in Florida, Section 48.193(1)(a), Florida Statutes

Section 48.193(1)(a), Florida Statutes, providespecific jurisdiction in Florida where the

defendant personally or through an agent is “[o]perating, conducting, engaging in, or carryi
business or business venture in this state or haviofjiaa or agency in this state.” “To invoke lor
arm jurisdiction under section 48.193(1)(a), the activities of the corporation ‘must be cong
collectively and show a general course of bussnactivity in the State for pecuniary benefit.
Golant v. German Shephekbg Club of Am., In¢26 So. 3d 60, 63 (Fla. 4th DCA 2010) (quoti
Dinsmore v. Martin Blumenthal Assocs., [r814 So. 2d 561, 564 (Fla. 1975¢e also Nida Corp
v. Nida 118 F. Supp. 2d 1223, 1227 (M.D. Fla. 2000 order to establish that a non-residd

defendant is carrying on a business or business eemtiiorida, the Court must consider whet}

g oN &

g

idered

=

g

nt

er

the sum of the defendant’s collective businesisities shows a general course of business actiyity

in the state for pecuniary benefit.”).
In the present case, Digitech has offered maasce or factual allegations to support a find

that BMW AL is or was operating, conducting, egigg in, or carrying on a business or busin

ng

2SS

venture in Florida. Nor has Dtgch offered any evidence or factual allegations to support a finding

that BMW AL has an office or agency in FloridRigitech’s assertion that “BMW Auto Leasing
very name makes it obvious that it is involved ie thle of leasing automobiles, nationwide and
the State of Florida,” (Doc. 30 at 13), is wholly clusory and contradicted by the evidence of recd
See Jasper v. Zay&95 So. 2d 1075, 1075-76 (Feal DCA 1992) (no personal jurisdiction whe

the plaintiff initially solicited the defendant Mew York by phone and the defendant subsequg
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communicated with the plaintiff and his accanttby telephone and letter over a period of[18
months). Moreover, as previously discussed, Digitech failed to nyakeaa facieshowing that the
actions of BMW FS may be attributed to BMW Adr purpose of establishing personal jurisdictign.
See Dev. Corp. of Palm Beach v. WBS Constr., L,.BZ5. So. 2d 1156, 1161 (Fla. 4th DCA 20Q6)
(finding that a parent corporation is not sdijto jurisdiction in Florida under section 48.193(1)
unless the parent exerts a very high level of cbatrer the subsidiary). Accordingly, Digitech failed
to make grima facieshowing that this Court may exercegecific personal jurisdiction over BMW
AL.
Conclusion
Based on the forgoing, BMW Auto Leasird,C's Memorandum in Support of Motion tp

Dismiss Pursuant to Fed. Riv. P. 12(b)(2) for Lack of Reonal Jurisdiction (Doc. 26), i

4

GRANTED.

DONE andORDERED in Orlando, Florida on August 26th, 2011.

| | JOHNANTOONTT—
Copies furnished to: United States District Judge
Counsel of Record

™
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