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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

LOUKISHA WILSON,

Plaintiff,

-VS- CaseNo. 6:10-cv-1663-0rl-22GJIK

SPRINT/UNITED MANAGEMENT
COMPANY,

Defendant.

ORDER
[. Introduction
This cause comes before the Court fonsideration of Plaiift Loukisha Wilson’s
Corrected Motion to Amend Complaint (Doc.) 2ihd Defendant Sprint/United Management
Company’s response thereto (Doc. 37fter carefully considéng the Corrected Motion, the
Court determines that the motion must be deimisdfar as it seeks leave to file Wilson’s proposed
Second Amended Complaint. As discussegr@ater detail below, amendment based on the
allegations of the proposed Second Amendmem@aint would be futile. Nevertheless, the
Court will afford Wilson one finabpportunity to attempt to plausiballege that she filed a charge

of discrimination with the Equal Employment Opportunity Commis$iiaOC) as a condition

! Sprint stated in its separately-filed Motion to Dismiss Complaint that Wilson named the wrong entity as the
defendant in both her Complaint and Amended Complaintboth pleadings, Wilson referred to her former
employer as “Sprint Nextel Corporation.” (Doc. 1 at 1; Doc. 5at 1.) Sprint contends the actual employer was
“Sprint/United Management Company.” (Doc. 13 atn.1l.) Inthe body of thegediBsecond Amended Complaint,
Wilson refers to Sprint as “Sprint/United Management Company.” (Doc. 32-1 fidwever, the caption in the
proposed Second Amended Complaint still refeiSpnnt as “Sprint Nextel Corporation.”ld(at 1.) Since Wilson
has not controverted Sprint’s representation regardmgdtrect name of Wilson's employer, the Clerk will be
directed to correct the nmiemer on the docket sheet and counsdl Beaceforth refer to the Defendant as
“Sprint/United Management Company.”
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precedent to bringing this lawsuit, if she can do@usistent with the requirements of Fed. R. Civ.
P. 11.
Il. Background and Procedural History

Wilson filed her Complaint against Sprint on November 9, 2010. (Doc. 1 at1.) Wilson
then filed an Amended Complaint agai8gtrint on December 21, 2010, asserting wrongful
termination and sexual harassment. (Doc. 5)at\®ilson was proceeding as a pro se litigant
when she filed both pleadings. On February223,1, Sprint filed a motion to dismiss for lack of
subject matter jurisdiction and for failing to stateognizable claim. (Doc. 13 at 1-2.) On April
29, 2011, after hiring an attorney, Wilson filedeaponse in opposition to Sprint's Motion to
Dismiss Complaint along with a Motion to Am#Correct Amended Complaint. (Docs. 25 &
26.)

On May 11, 2011, Wilson filed a Corrected Motion to Amend Complaint and attached a
proposed Second Amended Complain{Doc. 32 & 32-1.) In the proposed Second Amended
Complaint, Wilson seeks a declaratory judgment 8patint violated Wilson’s rights under Title
VII; a permanent injunction enjoining Sprint from continuing to violatéTVIl; an injunction
ordering Sprint not to engagre gender discrimination, sexual harassment and retaliation, and
requiring Sprint to establish wién policies concerning discriminayaconduct; an order requiring
Sprint to make Wilson whole by awarding Wilsoack pay (plus interest) and compensatory,
punitive, liquidated, and/or nominal damages; and any other relief that may be required, including

an award of costs, attorneys’ fees, and expehs@Boc. 32-1 § VII, | 1-5.)

2 The second Motion to Amend corrected Wilson’s failure to comply with Local Rule 3.01(g).

% In the proposed Second Amended Complaint, Wilson states that the claim is being brought under “Title VIl of ‘The

Civil Rights Act of 1964, 42 U.S.C. § 2000&,seg., as amended by the Civil Rights Act of 1991.” (Doc. 32-1 1 1.)
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On May 25, 2011, Sprint filed a response in opposition to Wilson’s Corrected Motion to
Amend Complaint, claiming that allowing Wilsonamend would be futile. (Doc. 37 at 1-2.)
Specifically, Sprint is alleging #t Wilson did not exhaust her adnstrative remedies prior to
bringing suit and that her claims are time¥bd since she failed to file an EEOC charge by
December 15, 2010. Id; at 5-6.)

ll. Factual Background®

Wilson is a former employee of Sprint, havingrked for Sprint in its Altamonte Springs
offices. (Doc. 32-1 1 3.) After winning a trip the Pro Bowl through the company, Wilson
alleges that her supervisor (Antoino Hardimaam employee of Sprint) asked her to take him
along to the game and have s@ih him during the trip. 1. 11 6, 8.) Wilson refused those
requests. Ifl. at 18.) The supervisor made sexublances towards Wilson and directed lewd
comments at her. Id. 11 7-8.)

At some point, Wilson contacted SprinEshics Hotline concerning the advances;
however, no corrective action was talkagainst Wilson’s supervisor.ld({ 8.) On February 18,
2010, approximately two weeks after returnirgm the game, Wilson was terminated.d. (f 9.)

On February 26, 2010, following her terminati@vil]son received a “taunting” Facebook message
from her former supervisor. Id;  10.)

According to Wilson, the reason given by Spforther firing was her involvement in an

incident involving a downward adjustment on a customer’s biltl. (9.) Wilson’s supervisor

This Court has jurisdiction pursuant to 28 U.S.C. § 1331.
* The facts set forth herein are taken from Wilson’s pseg Second Amended Complaint and are accepted as true for
present purposes. (Doc. 32-1.)
> The proposed Second Amended Complaint spells the supervisor’s first name as “Antéih@f’y 6.) However,
in Wilson’s Complaint and Amended Complaint, the spelling is “Antonio.” (Doc. 1 at 2; Doc. 5 at 2.)
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accused Wilson of seeking an adjustment for a friend or family member, which would be grounds
for termination (Wilson denied any wrongdoing)ld.Y Wilson states that the reason she was
fired by Sprint was because her supervisor gledifalse information to Sprint concerning the
downward adjustment. Id. 1 9, 12.) Wilson claims her supeir told her, “I'm going to get
you fired because you did not take me to Miamild.  9.) More generally, Wilson alleges she
was terminated due to “her opposition to andémorting of sexual harassment in employment.”
(Id. 1 11.) Wilson's proposed Second Amended Compésserts that her former supervisor’s
actions were motivated by “retaliatory animus” éimak her former supervisor intended to cause an
“adverse employment action.”ld( { 12.)
lll.  Analysis

The proposed Second Amended Complaint costiie statement thefilson has “met all
administrative conditions precedent fiing this case undeTitle VII.” (Id. 12.) More
specifically, the proposed plead alleges the following:

[Wilson] filed her Equal Employment Oppontity Charge (E.E.O.C.) charge against

the Defendant within one hundred eightlays (180) of the Defendant’s last

discriminatory act and has timely filed this complaint within 90 days of receiving her

Notice of Right to Sue. (Attached &x. A-Charge Questionnaire and notes; EX.

B-Notice of Right to Sue).
(Id.) Inits opposition to Wilson'’s corrected tiam to file the proposed Second Amended
Complaint, Sprint argues that Wilson failed tdhaust her administrative remedies prior to filing
suit. (Doc. 37 at 1.) Thus, Sprint conteritte, proposed Second Amended Complaint would be
futile. (1d.)

A. Administrative Remedies

In order to bring a claim undertlg VII, a plaintiff first need to file a clarge with the
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EEOC. Wilkersonv. Grinnell Corp., 270 F.3d 1314, 1317 (11th Cir. 2001). A charge can be
made either in person or by mail, and it masin writing, signed and verified. 29 C.F.R. 88
1601.8-.9 (2011). For a charge tovaeified, it must be “sworn tor affirmed before a notary
public, designated representative of the Cossion, or other person dudyithorized by law to
administer oaths and take acknowledgementsypported by an unsworn declaration in writing
under penalty of perjury.”ld. § 1601.3(a).

When making a charge to the EEOC, a persost include the (1) til name, address and
telephone number of the person making the cha(g@g“full name and address of the person
against whom the charge is made,” (3) a cledramcise statement of facts that comprise the
alleged unlawful employment practices, (4) thpragimate number of the employer’s employees
(if known), and (5) “whether proceedings inviolg the alleged unlawful employment practice
have been commenced before a State or bgahcy charged with the enforcement of fair
employment practice laws.ld. § 1601.12(a)(1)-(5). However, under 8§ 1601.12(b), a writing
can be considered “sufficient,” and therefore a charge, when a person makes a statement
“sufficiently precise to identify the partiesyéto describe generaltite action or practices
complained of.” Id. § 1601.12(b). Further, a person carabbewed to amend “technical defects
or omissions” within a charge, such as failingyé&oify the charge, dito clarify or amplify
allegations” made in the chargdd. These amendments will “relate back to the date the charge
was first received.” Id.

Wilson has attached to the proposed Sedaménded Complaint a copy of an intake

questionnaire (along with a 10 pagatsment) that was sent to the EEDQDoc. 32-1 at 12-26.)

® On page 1 of the Plaintiff's proposed Second Amended Camhplae Plaintiff refers to the intake questionnaire as
-5.-



Wilson also attached a copy of a “NoticeRaght to Sue” letter from the EEOC.Id(at 28.) For
its part, Sprint has provided apy of a “Notice of Charge of Digmination” form sent to Sprint
by the EEOC. (Doc. 37-1 at2.) On the Notice mes to Sprint, in the “Enclosure(s)” section,
the “Copy of Charge” box is left uncheckéd(ld.) Also, the Notice provided to Sprint indicates
that a charge has been filed against Sgmck provides an EEOC Charge Numbeld.) ( Further,
there is a box checked on the Notice indicating fmd action” was required by Sprint at that
time. (d.)

Wilson has not attached an actual EE€@rge to the proposed Second Amended
Complaint. Although the proposed pleading dadsr to a “Charge Qugsnnaire,” Wilson has
only attached an intake questiame. (Doc. 32-1 at 2, 12-26.Yhe issue, then, is whether the
intake questionnaire Wilson submitted can be considered a charge that would suffice in order to
pursue a claim under Title VII.

B. Intake Questionnaires

In Wilkerson, a verified intake questionnaire waeansidered sufficient to constitute a
charge made to the EEOGMilkerson, 270 F.3d at 1321. The plaintiff Wilker son submitted an
intake questionnaire, providing all the information required by EEOC regulations along with a
seven page narrativeld. at 1316. After completing the intake questionnaire provided by the
EEOC, the plaintiff signed an italicized statememtl. The italicized statement read: “| swear or

affirm under penalty of perjury th#tte provided information is truthfand correct to the best of

the “Charge Questionnaire.” (Doc. 32-1 12.) However, the title on the attached copy sent to the EEOC is “Intake
Questionnaire,” not “Charge Questionnaire.ld. @t 12-13.)
" The Defendant received the Notice of Charge of Discrimindtam the EEOC on June 2, 2010. (Doc. 37-1 at 2.)
The Defendant should have received a Notice of ChargesefiBination within 10 days after the filing of a charge.
29 C.F.R. §1601.14(a). However, the Eleventh Circuieisictant to condition an action for discrimination on the
EEOC's performance of its duties.Wilkerson v. Grinnell Corp., 270 F.3d 1314, 1320 (11th Cir. 2001) (cit®gs
v. Trus Joist MacMillan, 22 F.3d 1059, 1063 (11th Cir. 1994)).
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my knowledge.” Id. (record citation omitted). The issue in the case was whether the intake
guestionnaire constituted a &y charge under Title VII.Id. at 1317.

After determining that the verified intake questionnaire constituted a charge, the court held
that the plaintiff filed a timely charge with the EEOQd. at 1321. The court discussed that,
although the EEOC regulations do “distinguish” between a charge and an intake questionnaire, the
difference is “not as sharp” as the defendant had arguedat 1318. The plaintiff provided
enough information with the intake questionnaire to satisfy the definition of a charge under EEOC
regulations. Id. at 1321. Equally important, the sworatsiment that the plaintiff signed on the
intake questionnaire “satisfie[d] the verificati@guirements of Title Viand EEOC regulations.”

Id. at 1317. The statement was signed under “peabfigrjury” and indicted to the filing party
that the information being provided tiee EEOC was “legally significant.”ld. at 1320-21.

In discussing how an intake questionnaire lparconsidered a charge under Title VII, the
court inWilkerson looked at whether a “reasonable perswould believe that the intake
guestionnaire completed by the plaintiff displayleel “intent to activate the machinery of Title
VII” and the EEOC. Id. at 1320. The intake questionnaire that the plaintiff had completed
contained information that the court felt a “carefdder” could misinterpret, such as the time
period to file a charge, thereby segtng to the reader that the qumsbaire was in fact a charge.

Id. at 1320-21. Another item the court felt conitslead a person included providing a Social
Security number that would lpeto separate charges amongple who had similar namesld.
In addition, conversations the plaintiff haith the EEOC and the EEOC’s response would
support the argument that thejoltiff had filed a charge.ld. at 1321. Therefore, under certain

circumstances, a verified intake questionnaieg¢ tontains informatiohsted in 29 U.S.C. §
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1601.12(a) can be considered a charge.

The more common view the Eleventh Circuas taken regarding intake questionnaires is
that, as a “general matter,” these questionnare$not intended to function as a charge.”
Pijnenburg v. West Ga. Health Sys., Inc., 255 F.3d 1304, 1305 (11th Cir. 2001). The plaintiff in
Pijnenburg submitted an unsworn intake questionaaa the EEOC, but never filed a timely
verified charge. Id. The issue was whether an intajkeestionnaire could be considered a
charge. Id. The court held that “intake questionmaido not satisfy th&atutory requirements
of an administrative charge.’ld. at 1306.

The court irPijnenburg reasoned that a charge, unlikargake questionnaire, “serves two
significant functions.” Id. The first function is to notifyhe “employer that a discrimination
charge has been lodged witle tBEOC” and the second functiortasinitiate the “agency’s
investigation of the complaint.”ld. The court reasoned that“randomly treat” intake
guestionnaires as charges would “thwan# two functions a charge servekd. In addition, the

court emphasized that in order to “meet the requirésrailitle VII, a charge has to be verified.”

8 |n a recent case involving an ADEA claim, thep8me Court deferred to the EEOC in establishing a
standard to use in determining what constitutes a chakgd. Express Corp. v. Holowecki, 552 U.S. 389, 401-02
(2008). The standard is as follows: “In addition to the information required by the regsiliat., an allegation and
the name of the charged party, if a filing is to be deeangthrge it must be reasonably construed as a request for the
agency to take remedial action to protect the employee’s rights or otherwise settle a dispute between #reaadhploy
employee.” Id. at 402. However, the Court prefaced that casiotluby stating that “employees and their counsel
must be careful not to apply rules applicable under one statute to a differeetwttitatit careful and critical
examination.” Id. at 393.

Applying theHolowecki standard to the instant case wbnbt change the outcome. Hiolowecki, the
Court embraced the EEOC's position ttradt all documents that meet themmal requirements of § 1626.6 are
charges.” Id. at 397. Section 1626.6 defines a charge as one that “shall be in writing and shall name the prospective
respondent and shall generally allege the discriminatory act(s). Charges received inrgeydetephone shall be
reduced to writing.” 29 C.F.R. § 1626.6 (2011). Therefore, there is no verification requirement under the
ADEA-based regulations at issueHiol owecki.

However, the EEOC regulations applicable to Title afdlims do require verification. 29 C.F.R. § 1601.9
(2011). Since Wilson’s intake questionnaire is not vetifit would not meet the minimal requirements of an EEOC
charge under Title VII. Therefore, Wilsonfgake questionnaire fails to satisfy the firgiowecki prong that a filing
must contain “information required by the regulationgfblowecki, 552 U.S. at 402.
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Id. at 1307. Therefore, as a “general matter,” ufiee intake questionne2s are not considered
charges. Id. at 1305
C. Submitting a Charge Without an Oath

A letter sent to the EEOC that “was not under oath or affirmation,” and which the plaintiff
never attempted to verify later through amhe@nt, could not be considered a char@éason v.
City of Montgomery, 240 F.3d 905, 907 (11th Cir. 2001) (periam). The Eleventh Circuit, faced
with an issue of first impression, followed otlegncuits in holding that 42 U.S.C. § 2000e-5(b)
“mandates that charges bedrainder oath or affirmatiod® Id. By filing suit after receiving a
right to sue letter but without having submitted afiegticharge, the plairffifailed to complete all
conditions precedentld. at 906-07.

The Supreme Court has upheldEEBOC regulation allowing theelation back of an oath
omitted from an original filing” where the EEOC did not “call for any response” from the
employer until verification. Edelman v. Lynchburg Call., 535 U.S. 106, 115 (2002). The
plaintiff in Edelman faxed a letter without an oath or affirmation to the EECEtlelman, 535
U.S. at 109. The EEOC sent the plaintiff a F&r@harge of Discrimination, which the plaintiff
verified and returned after the@jgable filing period had passedd. at 109-10. Since the Form
5 was returned late, the plaintiff argued thatithtial letter faxed to the EEOC constituted a
charge and that the verified FormHosld relate back to the faxed letterd. at 110. The issue in

Edelman concerned “the validity of an EEOC regutetipermitting an otherwise timely filer to

° Holowecki appears to undercut certain aspec®ipfenburg.  However, due the Supreme Court’s qualifying
language about particular statutory scherhietowecki’s application in the Title VII context is unclear. In any
event, resolution of the instant case largely turns on th@edsé verification, rather thamhether in the abstract an
intake questionnaire can be considered an EEOC charge.
1042 U.S.C. § 2000e-5(b) states that, “Charges shall be in writing under oath or affirmation and shall contain such
information and be in such form as the Commission requires.” 42 U.S.C. § 2000e-5(b) (2011
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verify a charge after the time for filing has expiredd. at 109.

The Court held that “the EEOC'’s relativack regulation [was] an unassailable
interpretation of 8 706” of Title VII. Id. at 118. Since the EEOCdareviously allowed later
verification to relate back to ¢hinitial charge, and Congress had tgealter that process in Title
VII, the Supreme Court reasoned that there wag@ssional approval for the relation back rule.
Id. at 116-18. The Court interpeel the two relevant statutes (42 U.S.C. § 2000e-5(b) and 42
U.S.C. § 2000e-(5)(e)(1)) as impogitwo separate requirementsd. at 112-13. According to
the Court, the requirement of a time frame to fidarge is in place to “encourage” a person to file
“before [a claim] gets stale,” while the veriftaan requirement exists to protect employers from
frivolous claims. Id. Therefore, a charge and a vexdiion do not necessarily have to be
completed at the same timdd. However, the oath must be submitted prior to the EEOC
requesting the employer to respond to the chaigeat 113.

D. Rule Application

Wilson's proposed Second Amended Complaint faifgaosibly allege that “all
administrative conditions precedent” have beeh m@oc. 32-1 § 2.) Although referenced as a
“Charge Questionnaire,” the document actuathached to the pposed Second Amended
Complaint is titled “Intake Questionnaire.”ld({ 2, 13.) It is thus messary to decide whether
an intake questionnaire can be considered a claxéer to determine whether Sprint is correct
in stating that it would be futile to allow tipeoposed Second Amended Complaint. (Doc. 37 at
1)

1. Can Wilson’s Intake Questionnaire be Considered a Charge?

Similar to the intke questionnaire ikMlkerson, the intake questionnaire submitted by
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Wilson could be confused in somespects with an EEOC chargVilkerson, 270 F.3d at
1320-21. On the intake questionnaire Wilsobrsited to the EEOC, she checked a box that
contained, in part, the following statement: “I wémfile a charge of discrimination, and |
authorize the EEOC to look intoethlliscrimination | described abovE.” (Doc. 32-1 at 16.) In
addition, the Privacy Statement located at the end of the intake questionnaire reads, in part: “[T]his
guestionnaire may serve as a charge if it meets the elements of a chadje.”’Arguably, a
“reasonable person” could see how these statemegite lead Wilson to believe that she had filed
a charge. Wilkerson, 270 F.3d at 1320-21. Also, theéake questionnaire arguably is
“sufficiently precise to identify the partiesyéto describe generaltite action or practices
complained of.” 29 C.F.R. § 1601.12(b) (2011).

The instructions on Wilson’s intake questiomeavere also similar to the instructions
located on the plaintiff’éntake questionnaire Wilkerson. (Doc. 32-1 at 13)Wilkerson, 270
F.3d at 1320 (11th Cir. 2001). For example, instructions located on the form filled out by the
plaintiff in Wilkerson stated that, “A charge of employmethscrimination must be filed with the
EEOC within180 days of the date of the alleged distinatory action taken against youId.
(record citation omitted). Similarly, the instructidosated on the top of the intake questionnaire
Wilson completed contained tii@lowing statement: “REMEMBERa charge of employment
discrimination must be filed within the time limitspmsed by law, generally within 180 days or in
some places 300 days of the alleged discrimination.” (Doc. 32-1 at 13.)

However, there are two critical and dispieoe differences between Wilson’s intake

™ The rest of the statement readsufiderstand that the EEOC must give the employer, union, or employment agency
that | accuse of discrimination information about the charge, including my name. | also understand that the EEOC
can only accept charges of job discrintioa based on race, color, religigex, national origin, disability, age,
genetic information, or retaliation for opposing discrimination.” (Doc. 32-1 at 16.)
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guestionnaire and the oneWilkerson. First, the letter attached to Wilson’s questionnaire states
that “[f]illing out and bringing us or sending usgslguestionnaire does not mean that you have
filed a charge.” (Doc. 32-1 at 12.) Secoti intake questionnairgas not verified. I¢. at

16.) Those two factors cldg distinguish it from theMilkerson case, where there was no such
statement on the front of that intake questionnamne where the intake questionnaire contained a
sworn statement to be sign&d.Wilkerson, 270 F.3d at 1316, 1321. The courWfikerson
stressed the importance of having the intake quasdire verified; by agreeing to the statement, it
indicated to the person that the infotroa provided had leddsignificance.” 1d. at 1321. From

the face of the intake questionnaire attachetiegproposed Second Amended Complaint, it does
not appear that Wilson verified her ikéaquestionnaire. (Doc. 32-1 at 16.)

Furthermore, unlike the plaintiff Wilkerson, the proposed Second Amended Complaint
does not allege that Wilson encounterag exceptional circumstances during the EEOC
process?®  SinceWilkerson appears to be more of an exception rather than the norm, the situation
in the instant case is moreaogous to the circumstancesHipnenburg. Like the plaintiff in
Pijnenburg, Wilson filed an unsworn intakguestionnaire with the EEOCPijnenburg, 255 F.3d

at 1305; (Doc. 32-1 at 12-26.) The lack of fieation on Wilson’s intake questionnaire is fatal

12 A letter attached to the intake questionnairé/itkerson contained a statement thatsmanclear as to whether the
form could be considered a charge. The letter, after notifying the person that EEOC could dhimogersoe the
case, stated that, “YOU MAY STILL FILE A CHARGE WITH US.Wilkerson, 270 F.3d at 1321, Appendix A.
The court noted that it was “unclear precisely what [the plaintiff] could have understood by reagliegtethand
stressed that nowhere did it say that the “questionnaire is not a chddye.”
13 In Bost v. Federal Express Corp., 372 F.3d 1233, 1240 (11th Cir. 2004), the Eleventh Circuit listed more succinctly
three factors thé\ilkerson court considered to determine whether “the intake questionnaire satisfied the requirements
of an EEOC charge.” Those three factors were: (1) “[T]he communication between the plaintiff and the(EEOC
“the EEOC intake questionnaire form itself,” and (3) “the response by the EEOC to the compéstimhgaire.”
Bost, 372 F.3d at 1240. The courtBost felt that the plaintiff inVilkerson had presented “exceptional
circumstances” that allowed the courMifilkerson, after applying those factors, to determine that the intake
guestionnaire was a charged.
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under Eleventh Circuit precedent. As the court statéijmenburg, the “law is clear” that a charge
needs to be verified.Pijnenburg, 255 F.3d at 1307.

The instant case is distinguishable frBijmenburg, though, in that the EEOC sent a
“Notice of Charge of Discrimination” to Sprint(Doc. 37-1 at 2.) By sending the notice to
Sprint, the EEOC performed a functiemotification — that the court iRijnenburg considered to
be accomplished only through a chargeijnenburg, 255 F.3d at 1306. Comparing the instant
case toMilkerson, this would likely be the only incidé in the instant case that tBest court
would consider an “exceptional circumstancéf].”Bost v. Fed. Express Corp., 372 F.3d 1233,
1240-41 (11th Cir. 2004). However, as was statédfiikerson, the “EEOC'’s treatment of the
guestionnaire is relevant” bubh6t necessarily conclusive.Wilkerson, 270 F.3d at 1321.

The Eleventh Circuit seems hesitanatwept intake questionnaires as charges.
Pijnenburg, 255 F.3d at 1305-06. Further, the Eleventhliis clear that a charge needs to be
verified. 1d. at 1307. In the proposed Second Amended Complaint, Wilson cites only to an
unverified intake questionnaire. (Doc. 32-112t26.) Under these circumstances, the unsworn
intake questionnaire cannot bensidered a valid EEOC charge. Accordingly, the proposed
Second Amended Complaint, which relies om timsworn intake questionnaire to satisfy

conditions precedent, is futile.

14 This situation would fall under the analysis of the third factor list&bsh Id. at 1240. As applied to the instant
case, the firsBost factor is weaker in comparison to the communicatioMikerson. Wilson never alleges that she
spoke with anyone at the EEOC regarding the intaketignesire. Further, there is no allegation that the EEOC
provided “misleading” infamation (as was the casewilkerson) to Wilson that would lead her to believe that she had
filed a charge with the EEOCId. at 1241. The second factor is also weaker here than it Weéskarson. In
Wilkerson, the court noted that nowhere did the letter say it was “not a chaklygkerson, 270 at 1321. In the
instant case, the letter contained a statement reading: “Fillingnd bringing us or sending us this questionnaire does
not mean that you have filed a charge.” (Doc. 32-1 3t 1@n that basis, this case is distinguishable fdtker son.
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2. Can the Plaintiff now Amend the IntakeQuestionnaire to Cure This Deficiency?

Since Wilson has already filed suit, it appears shatwould not be able to verify the intake
guestionnaire now and have it relateeck to that initial submissiont@a Similar to the plaintiff in
Vason, Wilson failed to complete all conditionsgmedent when she filed a complaint against
Sprint without having a verified chargevason, 240 F.3d at 906-07. Also, Wilson’'s case does
not appear to be strengthened because sha hght to sue letteas the plaintiff irVason had also
received a righto sue lettet® 1d. at 907.

Based orEdelman, Wilson might have beeallowed to amend thatake questionnaire
during the administrative proceeding since the EE not ask for a response from Sprint.
Edelman, 535 U.S. at 115; Doc. 37-1 at 2. On the “Notice of Charge of Discrimination” provided
by Sprint, the EEOC checked a box that stdfed,action is required by you at this tim&.”

(Doc. 37-1 at 2.) However, since the pragbSecond Amended Complaint does not state
Wilson tried to amend the intake question@auring the EEOC proceeding and Wilson has
already filed suit, amendment is now foreclosed.
IV. Conclusion
Based on the foregoing, it is ORDERED as follows:
1. Plaintiff Loukisha Wilson’s Corrected Matn to Amend Complaint (Doc. 32), filed
May 11, 2011, is DENIED insofar as it seééave to file Wilson’s proposed Second
Amended Complaint.

2. Wilson is granted leave, on or before JR%; 2011, to file an aended complaint that

15 The Fourth Circuit has held that it is “reasonable” to conclude that, once a right to sue letter has been issued, “there
is no longer a charge pending before the EEOC which is capable of being ameBd&tsSv. Liebenthal, 32 F.3d
151, 157 (4th Cir. 1994).
16 Whether the EEOC later informed Sprint that any action was required is not mentioned éftfilsohyor Sprint.
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plausibly alleges that she filed a charge dfatimination with the EEOC as a condition
precedent to bringing this lawsuit, if she cinso consistent with the requirements of
Fed. R. Civ. P. 11.

3. In light of the Court granting Wilson leaxto amend, Sprint’'s Motion to Dismiss
Complaint (Doc. 13), filed on February 2811, is DENIED without prejudice to its
refiling, if appropriate.

4. The Clerk shall correct the Defendant’srmeaon the docket sheet to Sprint/United
Management Company. Counsel shall use this name in all future filings.

DONE andORDERED in Chambers, in Orlando, Florida on July 8, 2011.

ANNE C. CONWAY
United States District Judge /

Copies furnished to:

Counsel of Record
Unrepresented Party
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