Harris Corporation v. Ruckus Wireless, Inc. Doc. 252

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
HARRIS CORPORATION,
Plaintiff ,
V. Case No: 6:11ev-618-0Orl -41KRS

RUCKUS WIRELESS, INC,,

Defendant
/

ORDER

THIS CAUSE is before the Counh the following motions: Defendant Ruckus Wireless,
Inc.’s (“Ruckus”) Daubert Motion to Exclude the Testimony and Opinions of Dr. Nisha Marie
Mody, Ph.D. (the “Ruckudaubert Motion,” Doc. 199) and Plaintiff Harris Corporation’s
(“Harris”) Motion to ExcludeUnproduced Documents Pursuant to Rule 37(c)(1) and to Exclude
the Amended Expert Report of Richar®stiller (the “Harris Motion to Exclude,” Doc. 205). For
the reasons set forth below, the Court will defer ruling on the Rud&ubert Motion, and the
Harris Motion to Exclude will be granted.

l. BACKGROUND

This case concerns the @ézl infringement of two patents: U.S. Patent No. 6,504,515 (the
“515 Patenf’ Doc. 131) and U.S. Patent No. 7,916,684 (the “684 PdteBoc. 132)
(collectively, the “Patemstin-Suit”). Harris initiated this case on April 15, 2011, and filed an
Amended Complaint (Doc. 13) on May 23, 2011, wherein Harris alleges that “Ruckusdas sol
products and performed methods that infringe directly, by inducement and/or contgibotoei

or more claims of thfPatentsin-Suit].” (Id. at 3, 4). Moreover, Harris alleges that “Ruckus has
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infringed and is still infringing one or more claims of tRafentan-Suit] by making, selling and
using products that embody Harris’[s] patented inventidd.}.(

As relevant, the original Case Management and Scheduling Qhégef2011 CMSO,”
Doc. 28) provided for the following deadlines: (1) mandatory initial disclosures due J2i§129,
(2) burdenrof-proof expert reports due on March 5, 2012; (3) rebuttal expert reports due April 6,
2012; (4) discovery deadline of May 4, 2012; 4Byl all dispositive,Daubert, and Markman
motions due June 1, 2012n accordance with those deadlines, Harris identified Dr. Nisha Marie
Mody, Ph.D.("Dr. Mody”) as itsexpert with regard to damages and submitted a corresponding
expertreport(the “2012Mody Expert Report”) (RuckusDaubert Mot. at 3).Therein, Dr. Mody
employed an “incombased methodology to arrive at a reasonabl[e] royalty for Ruckus’[s]
[purported]patent infringement.” (Harris Mot. Exclude at 3). In rebuttal, Rutkuasly identified
Richard J. Ostiller (“Mr. Ostiller”) as its expert with regard to damages and submitted a
correspondingrebuttal expert report(the “2012 Ostiller Expert Report?) (Id.). Therein, Mr.
Ostiller challenges Dr. Mody’'s methodology and offers “an alternative giesitheory that utilizes
a marketbased methodology.1d.).

After proceeding through claim constructiqsee Doc. 121), summary judgmenteé
Doc. 125), andaubert motions, gee Doc. Nos. 12324)2 the case was stayed on February 21,
2013,pending reexamination of the '684 Patent by the United States Patent and TkaOémar

(see Feb. 21, 2013 Order, Doc. 132¢ also Mar. 29, 2013 Order, Doc. 138t 3(affirming the

11t seems that the dispositive motion deadline was amended to April 4, 2013, (Am. CMSO,
Doc. 87, at 2), buatthe parties’ prompting, the amended deadline was abandoned, in lieu of the
original deadline,gee Joint Mot. Clarify Am. CMSO, Doc. 92, at 2-3; Second Am. CMSO, Doc.
100, at 2).

2 Harris previously filed a Motion to Strike the Expert Report and Excluderii@syi of
Richard J. Ostiller (Doc. 65). That motion was deni€ee Doc. 123). Ruckus did not previously
file a Daubert motion with regard to Dr. Mody.
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prior decision to stay) To date, Ruckus has requested reexamination of the '684 Patent four times.
Of those regests, the most receffiled under Control Number 90/013,32¥gs been granted and
remains pending before the PTGed Aug. 28, 2014 Notice Pendency, Doc. 144, dflarkman
Hr'g Tr., Feb. 4, 2015, Doc. 187, at 32:29). Also, Ruckus has requested reexamination of the
'515 Patent two timeshe most recent of which, filed under Control Number 90/013,289, has
resulted in amendments to the '515 Patéee Aug. 28, 2014 Notice Pendency a2l Telephonic
Hr'g Tr., May 26, 2015, Doc. 247, at 8:15-22).

During the course of the stay, the case was transferred to the undefsgnddnited
States District Judge Charlene E. idgwell. (See Doc. 142). Thereaftethe stay was liftedOd.
2, 2014 Order, Doc. 145, at 7). In doing so, thaurt instucted the partie® file a new Case
Management RepoftCMR”). (1d.). Initially, the parties failed to agree qmoposedieadlines,
and on November 17, 2014, the parties submitted a \R. 165), in which each party outlohe
their respective proposals. As a result, the Court held a November 25T &epshonic Haring
and encouragetthe parties tdile an amended CMR, which included agreed-upon deadliess. (
Minute Entry, Doc. 168; Telephonic Conference Tr., Nov. 25, 2@aL. 173,at 8:2-25).
Importantly, during that hearing, the Court instructed that it was “not willing to go and rehear
mattes that have already been determined by Judge Honeywell.” (Telephonic Conférence
Nov. 25,2014, at 9:2-3). The Court continued, “So if [Ruckus] w[as] to file any motions for
summary judgment, et cetera, that delve into matters already resolved,dxjpdigt [Harris] to
move to either strike or to . . . ask the Court to deny relief on those matters that éade laéren
determined by Judge Honeywellld(at 9:6-10).Moreover, Counsel for Ruckus represented that
the purpose of any new proceedivgs“not to redo” prior proceedings; rather, thele purpose

was to address issues that arose during reexamindtioat 6:16—17see also id. at 7:24).
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Subsequentlythe parties submittetle Anended CMR (Doc. 171), which incluskgreed

upon datesin pertinent part, the parties set the following deadlines:

DEADLINE OR EVENT STIPULATED
PROPOSED
DATE

Parties to exchange amended infringement/invalidity contention
follows:

March 6, 2015
(1) Ruckus’ amended invalidity contentions to address:

a. construction of thedisputed claim term (“simultaneou
simultaneously”) of the’684 Patent; and

b. issues raised in the reexaminations of both the '515 8wl
patents.

(2) Harris’ infringement contentions based on the Court’'s Janus
2013 Claim Construction Order (Dat21) and the construction of the
disputed claim term (“simultaneous/simultaneously”) of tb&4
Patent.

Parties to exchange amended burdéproof expert reports to address:
(1) the Court’s January 4, 2013 Claim Construction Order (Doc. 1d&ych 6, 2015
and construction of the disputed claim term (“simultane
simultaneously”) of the '684 Patent;

(2) issues raised in the-examinations of both the '515 and '6
Patents; and

(3) damages based on updated sales information and new case law.

Parties to exchange rebuttal expert reports to amended expert repor{ April 3, 2015

Expert discovery regarding amended expert reports closes April 10, 2015

The corresponding Case Management and Scheduling Order (the “2015 CMSO,” Dacldpis)

the agreedipon dates.
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Thereatfter, thgarties proceeded througmited claim construction, andh the March 2,
2015 Order on claim construction (Doc. 190), the Cadrhonished that, upon lifting theiqr
stay, “[tlhe parties were barred fromlrggating issues that could have been addressed prior to
the stay; however, the parties were permjttecbugh clainj constructionDaubert motions, and
dispositive motions, to address any changes to both the '515 and '684 Patents that arose during
reexamination.”ld. at 2 (citing 2015 CMSO; Telephonic Conference Tr., Nov. 25, 2013t 1at
12)).In fact, a primary reason for rejecting Ruckus’s “sets of frequenc@sstruction was that
“Ruckus’s construction improperly attempts telit@ate issues that should have been previously
addressed."l¢l. at 12 (“First and foremost, the present claim construction is limited to issuek raise
during reexamination, and the terms added during the reexaminations, i.altalseous’ and
‘simultaneously,” are unrelated to the frequency distinction.”).

Following claim construction, in accordance with the 2015 CMSO, Harris served
supplemental report of Dr. Modgthe “2015 Mody Supplemental Expert Reportiyhich
purportedlyaccounts for damages that “accrued during the.’s{gdarris Mot. Exclude at 6
According to Harris, “Dr. Mody’s analysis and methodology for arriving at aonedie royalty
remained unchanged from the initial report served in 201@.4( 17).

Subsequently, on AprB, 2015, Ruckus served Mr. Ostiller's amended expert réfat
“2015 Ostiller Amended Expert Reporf”which employs an incoreased methodology for
calculating damages, as compared to the mdnr&ketd methodology that was employedhe
original, 2012 Ostiller Expert Reporfld. at 5. According to Harris, the 2015 Ostiller Amended
Expert Report “includes entirely new criticisms of Dr. Mody’'s analytkiat could have been
contained in the original report[] and sets fortheatirely new alternative damages theoryd:)

Moreover,Mr. Ostiller's amaded report relies on documentthe costed bills of materials (the
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“Costed BOM’s"}—that were not previously producett.@at 5, 10Q. Ruckus describes the Costed
BOM’s as “the li$ of every component in the accused WiFi access points and their pfiResp.
to Harris Mot. Exclude, Doc. 222, at 1)pon Harris’s request, Ruckus produdée Costed
BOM’s in PDF format on April 8, 2015, which was the day before the scheduled deposition of Mr.
Ostiller. (Harris Mot. Excludeat 6-7). On May 22, 2015, the documents were produced in their
nativeExcel format, including metadat@ elephonic Hr'g Tr., May 26, 2015, at 1672~

. L EGAL STANDARD

Under Federal Rule of Civil Procedure 26(a)fd)(among other things, a party must

disclose and provide to the opposing party “(i) the name . . . of each individual likelygo ha
discoverable information . . . that the disclosing party may use to support its @aims
defensefg] . .. (ii) a copy. . .of all documents, electronically stored information, and tangible

things that the disclosing party . . . may use to support its claims or defehgels.tlisclosures
must be made within the time set by courtesrdced. R. Civ. P. 26(a)(1)(Cee also M.D. Fla.
R. 3.05(d).Additionally, “a party must disclose to the other partiesitientity of anywitness it
may use at trial to present evidence under Federal Rule of Evidencé0B02r705.” Fed. R.
Civ. P. 26(a)(2)(A). “[T]his disclosure must laecompaniedby awritten report—prepared and
signed by the witnessif the witness is one retained or specially employed to provide expert
testimony in the cas” Fed. R. Civ. P. 26(a)(2)(B) (emphasis added). Such disclosures must be
made ‘@ the times anah the sequence that the court orders.” Fed. R. Civ. P. 26(a)(2)(D).

Rule 26(e) impartan orrgoing obligation to timely “supplement or correct” disclosures if
the disclosing party “learns that in some material respect the disclog@sponse is inconhgte

or incorrect, and if the additional or corrective information has not otherwisarmdsmknown to
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the other parties during the discovery process.” Fed. R. Civ. P(26@)ich supplementation
must occur within the time limits “ordered by the cduldl.

Under Rulel6(b), district courts are required to issue scheduling orders, the content of
which may include deadlines for disclosures under Rules 26(a) and (e). In that seneéd,G{lRul
scheduling order embodies the Rule 26 deadlines. As to modification, a “schedule mayfizel modi
only for good cause and with the judge’s consent.” Fed. R. Civ. P. 16(b)(4) (emphasis added).
“This good cause standard precludes modification unless the schedule cannotdespitetthe
diligence of the party seekirthe extension.”Sosa v. Airprint Sys., Inc., 133 F.3d 1417, 1418
(12th Cir. 1998) (quoting Fed. R. Civ. P. 16 advisory committee’s note, 1983 amend.

1. DiscussION

Broadly speaking, Ruckus seeks exclusion of Dr. Mody’'s testimony, and Kasaks
exclusionof the Costed BOM’s and Mr. Ostiller's supplemental testimony. The Q@allithegin
with Harris’s arguments.

A. Harris Motion To Exclude

By way of the Harris Motion to Exclude, Harris argues that the 2015 Ostillended
Expert Report should be stricken base sucldisclosure was not permitted by the 2015 CMSO
and therefore violates the original, 2011 CMSO. Moreover, Harris argudbehaosted BOM'’s
should be excluded because those documents were not timely produced.

1. The 2015 Ostiller Amended Expert Report

The deadline for submitting rebuttal expert reports was April 6, 2012. After tlasvass
reopened in October 2014, the Court set deadlines for amended -btHutenf expert reports,
which were limited to Judge Honeywell's pstay claim constructionissues raised during

reexamination, and “damages based on updated sales information and new ca$20lE.”
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CMSO at 12 (adopting the Amended CMR); Am. CMR at 3). In conjunction, the Court permitted
the exchangef rebuttal reports to the amended burdéproof expert report§2015 CMSO at
1).

Ruckus argues that the 2015 Ostiller Amended Expert Report was permitted u2@dsthe
CMSO because it is based on new case Asnan initial matter, in the parties’ Amended CMR,
the reference to “new case lawyhile included with regard to burdex-proof expert reports, is
noticeably absent from the section on rebuttal expert reports. (Am. CMR at 3).d5vemrzg that
the 2015 CMSO permits Ruckus to unilaterally address new case law in itslrebDttaViody’s
unchanged report, the content of the case law upon which Ruckus relies is not “new.”

Generally Ruckus points to three recent decisions from the FederauiCior the
proposition that patenbyalty damagesregarding infringement by a muttomponen product,
must be apportioned between the patented angpatented components and that such royalties
mustbe based on the “smallest salable urfRésp. to Harris Mot. Exclude 4-6). Ruckusfirst
relies onLaser Dynamics, Inc. v. Quanta Computer, Inc., 694 F.3d 51 (Fed. Cir. 2012). To begin,
LaserDynamicswas decided on August 30, 201@.at 51. Bythat point in 2012, thprestaytrial
date for this case wawer ten months away, and while the deadlines for discovery and dispositive
motions had passed, various other deadlines remained pef@@dm. CMSO, Doc. 87, at 2;
Second Am. CMSO, Doc. 100, at 2). Ruckuaiture to raise the issue prior to the Redoy 2013
stay belies the significance to which it presently asdigsar Dynamics.

Substantively, théaserDynamics panel affirmed the “general rule” that “it is generally
required that royalties be based not on the entire product, but instead on thestssadable
patentpracticing unit.” LaserDynamics, 694 F.3d at 67 (quotin@ornell Univ. v. Hewlett-

Packard Co., 609 F. Supp. 2d 279, 283, 28B (N.D.N.Y. 2009)) The panel also affirmed that
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as a “narrow exception” to the general rule “entire market value rule” permits an award of
“damages as a percentage of revenues or profits attributable to the entire’molgushere the
patentee can show “that the patented feature drives the demand for an eliticomuoonent
product.” Id. By definition, the“general rule” is nonew. To the extent that Ruckus relies on
LaserDynamics for its pronouncement of the entire market value rule, that rule is notSeew.
Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1318 (Fed. Cir. 2011) (alpaser Dynamics,
Federal Circuit case discussing the originthefentiremarket value rule)ee also Lucent Techs.,
Inc. v. Gateway, Inc., 580 F.3d 1301, 1336 (Fed. Cir. 2009) (stating tlat law on the entire
market value rule is quite clearo the extent that thesmallest salable unit” language is new
the Federal Circujtthere is no indication that such language presents a rule in itself; rather, that
language merely comprisasnechanism to empldie fundamental rule of apportionmenhich
is far from rew. See LaserDynamics, 694 F.3d at 67citing Garretsonv. Clark, 111 U.S. 120, 121
(1884)) see also Steven M. Amundson Apportionment and the Entire Market Value Rule Have
Presented Problems in Practice when Determining the Value of a Patented Invention, 23 Tex.
Intell. Prop. L.J. 1, 4 (2014hoting that the apportionmenproblem has existed for some tifhe
Next, Ruckus relies oWirnetX, Inc. v. Cisco Sys,, Inc., 767 F.3d 1308 (Fed. Cir. 2014).
Therein, the Federal Circuit expoundgabn the smallest salable unit approach to apportionment
and held that “the requirement that a patentee identify damages associated \witilldssalable
patentpracticing unitis ssimply a step toward meeting the requirement of apportionnieltt. at
1327 (emphasis addedYhus, “[where the smallest salable uist in fact, a mulicomponent
product containing several namfringing features . . . the patentee must do more to estimate what

portion of the value of that product is attributable to the patented technoldgytiat holding,
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while placing additional emphasis on the smallest salabldamgtiage confirms thausing such
a royalty basés the means to the end. The end is apportionment, which remains the test.

Lastly, Ruckus relies ofricsson, Inc. v. D-Link Sys., Inc., 773 F.3d 1201 (Fed. Cir. 2014).
Therein, the Federal Circuit affirmed that “where the entire value of a machine as aablarket
article is ‘properly and legally attributable to the patented feattine,/damages owed to the
patentee may be calculated by reference to that vadldedt 1227. “Where it is not, however,
courts must insist on a more realistic starting point for the royalty calculdtyopsies—often,
the smallest salable unit and, at times, even ldgs.That holding adds nothing to the mix;
apportionment remains the requiremesge In re Innovatio IP Ventures, LLC Patent Litig., No.
11cv-9308, 2013 WL 5593609, at *14 (N.D. lll. Oct. 3, 20{3)he requirement that a patentee
apportion his damages in evargse to the value of the patented features is well over a century
old.”).

Thus,the relevant import ofieitherLaserDynamics, VirnetX, nor Ericsson is sufficiently
“new,” and for that reason, those cases do not provide a basis for submitting a newegpeital
report. In 2012, nothinginhibited Ruckus from challenging Dr. Mody’'s purported failure to
apportion damages. Ruckus’s unwary attempt to liberally construe F&deuit case lanas a
means to revisiDr. Mody’s damages methodology misguided As noted, Ruckus previously
ensured that its goal was “not to redo” prior proceedings; Ruckus has not been srueotd.it

The content of the 2015 Ostiller Amended Expert report falls outside the bounds of the
2015 CMSOThus, the deadlines within the 2011 CMSO control, and the 2015 Ostiller Amended
Expert Report was served well after the April 6, 2012 rebuttal deadline. As a rastkyysR
violated the 2011 CMSOl o theextent thathe previouslydiscussed casese relevant to show

“good cause” for retroactively amending the April 6, 2@E2adline Ruckus has failed to make
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the requisite showing. As just explained, those cases do not alter the apparticegneement;
at best, they clarify it. Ruckus has otherwise failed to diligently seekfication of that deadline.
2. The Costed Bills of Materials

Ruckus argues that the Costed BOM'’s were timely produced under the 2015 CMSO. In
this case e generatliscovery deadline was May 4, 2012. After this case was reopened in October
2014, the Court set a deadlifoz limited discoveryas toamended expert reports. (2015 CMSO at
2; Am. CMR at 3)Importantly, general discovery was not reopened. As noted, the 2015 Ostiller
Amencded Expert Report was not permitted by the 2015 CMSO, and therefore, the Costed BOM’s,
which were produced to support the amended testimony, are also not permitted by the 2015 CMSO.
As a result, the production of the Costed BOM'’s falls outside the limited discpeamnjtted by
the 2015 CMSO.

Thus, the deadlines within the 2011 CMSO control. The Costed BOM’s were served in
PDF format on April 8, 2015and in Excel formawith metadata on May 22, 201Both
productions wereavell after the May 4, 2012 genendiscovery deadline. Accordingly, Ruckus
violated the 2011 CMSOIo the extent Ruckusin order to show “good cause” to modify the
May 4, 2012 deadlire-attempts to tie the necessity of the Costed BOM’s to the previously
discussed case law, those casesdiscussd, do not change the underlying apportionment
requirementRuckus has otherwise failed to show diligence in seeking modification of the general
discovery deadline.

3. Sanctions

By untimely servinghe 2015 Ostiller Amended Expert Report and untirpedglucing the

Costed BOM’s, Ruckus has effectively violated both 26081 CMSO and Rule 26See Akeva

L.L.C. v. Mizuno Corp., 212 F.R.D. 306, 3640 (M.D.N.C. 2002) (noting that the untimely
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disclosure of an expert report violates both the scheduling amtkrthe Rule 26 disclosure
requiranents) Rule 16(f) governs sanctions for violatisghedulingorders and provides that “[o]n
motion or on its own, the court may issue any just orders, including those authoriRedeby
37(b)(2)(A)(iiy(vii), if a partyor its attorney . . . fails to obey a scheduling or other pretrial order.”
Rule 37(b)(2)(A) list available sanctions, including “prohibiting the disobedient party from
supporting or opposing designated claims or defenses, oifitooducing designated mattersin
evidence.” (emphasis added). A number of factors guide the formulation of Rule 16(f) sanctions
for untimely expert disclosure: “(1) the explanation for the failure to obey ter;0f2) the
importance of the expert opinion; (3) the prejudice e bpposing party by allowing the
disclosures; . . . (4) the availability of alternative or lesser sanctiong™th{e interest in
expeditious resolution of litigation”; (6)a”“court’'s need to manage its docketiyd (7) “public
policy favoring dispositio of cases on the meritsikeva, 212 F.R.D. at 311.

In contrast, Rule 37(c)(1) governs sanctions for failing “to provide information orfigenti
a witness as required by Rule 26(a) or (e)” and precludes-disatesing past from using “that
informationor witnesgo supply evidence on a motion, at a hearing, artagl, unless the failure
was substantially justified or is harmless.” (emphasis added). By its language, Ruf¢cy1) is
selfexecuting. th determining whether the failure to disclose wastified or harmlessjthe
Eleventh Circuitlconsidefs] the nondisclosing party’s explanation for its failure to disclose, the
importance of the information, and any prejudice to the opposing party if the informatiorenad be
admitted.”Lips v. City of Hollywood, 350 F. App’x 328, 340 (11th Cir. 2009) (citiRpmero v.
Drummond Co., 552 F.3d 1303, 1321 (11th Cir. 2008)).

Under either th&kule 16(f) or 37(c) inquiries, the 2015 Ostiller Amended Expert Report

will be stricken, and the Costed BOM'’s will be excluded. As to the 2015 Ostiller Amenged E
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Report, Ruckusattempts to tieits untimely service to intervening case law. As noted, that
justification is unconvincing; apportionment was and is the underlying rule. Even if
LaserDynamic’s “smallest salable unit” language was particularly illuminating, Ruckusihmude
opportunity to address the issue prior to the 2013 stay. Ruckus has failed to accounefor thes
discrepanciesSee Halaoui v. Renaissance Hotel Operating Co., No. 6:13cv-1839-0rl-40TBS,

2014 WL 6801807 at * 2 (M.D. Fla. Dec. 2, 201dijifig case andnoting that the latelisclosing

party bears the burden of showing substantial justification or harmleigkaditionally, Ruckus

can still rely on the 201Pstiller Expert Repoytthe methodology of which, according to Mr.
Ostiller, remains valid(Ostiller Dep. Tr., Ex. 9 to Harris Mot. Exclude, Doc. 205t 454:13).
Ruckus has otherwise failed to demonstrate the importance of the 2015 Ostiller Areepédet
Report. Lastly, while Harris has deposed Mr. Ostiller regarding the 201leO&thended Expert
Report, Harris hastherwisdost the benefit of poslisclosure discovery. In fact, the 2015 Ostiller
Expert Report was served just seven days before the limited discovery deankiee. ¢liad
Ruckus submitted the report in conjunction with the deadlines i8Gh&CMSO, Harris would

have had an entire month to conduct gbstlosure discovery. To permit Ruckus’s untimely
service would harm Harris, whas otherwise acted diligentlyherefore, under Rule 16(f), the
2015 Ostiller Amended Expert Report will be stricken, and under Rule 37(c), because Ruckus has
failed to show substantial justification aaimlessness, the report must be stricken.

As to the Costed BOM's, Ruckus seems ignorant to the fact that its production of the
Costed BOM'’s isexceptiondly untimely. Ruckus’s rationalethat the Costed BOM’s only
became necessary in light of intervening case-t&wvithout meritfor the reasons stated above.
The Costed BOM'’s, the significance of which was linked to the-sioken 2015 Ostiller

Amended Expert Repowyse also unimportant for those same reasons. Lastly, if the Costed BOM’s
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were permitted, Hrris would effectively be precluded from engaging in related discovery, which
it would have otherwise had the opportunity to purdmxordingly, at least at this point, the
exclusion of the Costed BOM'’s is permitted under Rule 16(f) and mandated by/e)id¢n sum,

the 2015 Ostiller Amended Expert Report will be stricken, and the Costed BOM'®ewil
excluded.

To be clear, Ruckus’s untimely service of the 2015 Ostiller Amended Expert Report
untimely production of the Costed BOMseksof sandbagging. Such conduct tends to support
two conclusions: either Ruckus grossly misinterpreted the clear import of thissGaneduling
orders or Ruckus has knowingly taken libertiethwvts interpretationsin the case of the former,
this Court’s admonitions, as well as Harris’'s conduct, should have alerted Ruckts of i
misinterpretation. Either conclusiondssconcerting.

B. Ruckus Daubert Motion

By way of the Rucku®aubert Motion, Ruckusargues that Dr. Mody’testimony should
be excluded. The deadline for submittibgubert motions was June 1, 2012. After this case was
reopened in October 2014, tharties were permitted to fil®aubert motions to address amended
expert reports.{Am. CMR at 3) Dr. Mody timely served the 2015 Mody Supplemal Expert
Report, whichaccountsfor updated sales figureend which, in accordance with this Court’s
instructions, does not substantively alter the methodology contained in the 2012 Modty Exper
Report The RuckusDaubert Motion contess Dr. Mody's metbdology, thereby effectively
challenging th&2012 Mody Expert ReparEor that reasgrthe Ruckudaubert Motion was not
authorized by the 2015 CMSO.

To theextent Ruckus argues that thetionwas permitted to address new case law, Ruckus

misses the point. The 2015 CMSO summarily adopted the parties’ Amended CMR.t&he lat
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provides for amended expert reports based on newlaasend forDaubert motions to address
those amended expert reports. The 2015 Mody Supplemental Expert Report does notva&hpstanti
change its methodology based on new case law. It follbatfRuckus’s correspondinDaubert

motion cannot spontaneously challenge Dr. Mody's methodology. Even assuming thai5he
CMSO pernitted a substantive attack on Dr. Mody’s unchanged methodology based on new case
law, the case law offered by Ruckus, which was previously discussed, is noestiffinbvel.

In sum, the RuckuBaubert Motion falls outside of the bounds of the 2015 CM30.a
result, the June 1, 2012 deadline in the 2011 CMSO controls, and Ruckus’s motion was filed well
after that deadlinélhus, Ruckus violated the 2011 CMSO.

As noted, Rule 16(fputlinessanctions fowiolating scheduling orderdlhat Rule permits
“any just orders,” as well as reqasthe noncompliant party to “pay the reasonable expenses
including attorneys fees—incurred because of any noncompliance with this rule, unless the
noncompliance wasubstantially justified or other circumstances make an eivaf expenses
unjust” (emphasis addgd‘Rule 16(f) sanctions werédesigned to punish lawyers and parties for
conduct which unreasonably delays or otherwise interferes with the egpsdianagement of
trial preparation.”United States v. Samaniego, 345 F.3d 1280, 1284 (11th Cir. 20Q@uoting
Goforth v. Owens, 766 F.2d 1533, 1535 (11th Cir. 1985]D]istrict courts have discretion to
decide if there is a pattern of delay or a deliberate refusal to comply withocders or directions
that justifies a sanctionld.

Here, Ruckus attempted to manipulate the 2015 CMSO so as to allow the recaosiderat
of issues that Ruckus previously overlooked. That type of maneuvering bespeakt af le
underhandedness that has no place on the etvmlodr at any other timdndeed, the Court is

weary of Ruckus’s cavalier tactic of liberally interpreting Cddrtlersthen pursuing post hoc
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justification grounded in fairnesMoreover, since this case was transferred to the undersigned,
Ruckus has exhibited a pattern of delay teatains unfetteredSee Oct. 2, 2014 Order -3
(noting that, despite the cabeing stayed only as to one reexamination, Ruckus filed repeated
reexamination reques; Nov. 17, 2014 CMRt 15 (requesting ghirteermonth delay in trial after
the stay was lifted)ylot. Reconsideration, Doc. 224, at(s@eking a continuece in the dérnative
to denyng attorney withdrawal)).

Accordingly, while the Rucku®aubert Motion will not be stricken, Ruckus will be
otherwisesanctioned. Particularly, Ruckus will be required to pay Harris’'s expeasesiaed
with responding to Ruckus’s untityeDaubert motion. Moreover, Harris will be permitted to
address this issue eith¢t) by substantively responding to the Ruckasibert Motion viaa Sur
Reply toRuckuss Reply (Doc. 230)xee Hughes v. Kia Motors Corp., 766 F.3d 1317, 1329 (11th
Cir. 2014) (“The proponent of the expert opinion must carry theden of establishing
qualification, reliability, and helpfulness.’9r (2) by filing a new expert report as to damades.
Should Harris choose the latter option, Ruckus will be afforded a limited opportunibutdhat

new report:

3 The latter option, which allows Dr. Mody to alter her methodolagpmportswith
Ruckus’s purported interpretation of the 2015 CMSO and certainly cannot be the source of
complaintby Ruckus. Indeed, this option would place Harris on the sawinfpas if it had
misinterpreted the 2015 CMSO in the same manner as Ruckus.

4 In the event that Harris incorporates the Costed BOM’samew damages report, the
Costed BOM’s will no longer be excluded, as their untimely production will tleesubstantially
justified.
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V. CONCLUSION
Accordingly, it iSORDERED andADJUDGED as follows:
1. Harris’s Motion to Exclude Unproduced Documents Pursuant to Rule 37(aj{1) a
to Exclude the Amended Expert Report of Richard J. OstjDec. 205) is
GRANTED.
a. The 2015 Ostiller Amended Expert Rep@bc. 205-13 is stricken.
b. The Costed BOM's are excluded.
2. The Court defers ruling on Ruckudxaubert Motion to Exclude the Testimony
and Opinions of Dr. Nisha Marie Mody, Ph.D. (Doc. 19%9grris may either:
a. File a Susreply, not to exceed twenty pages, Ruckus’'s Replyto its
Daubert motion (Doc. 230)on or before June22, 2015%or
b. Notify this Court of Harris’s intent to serve a new expert report on damages,
on or before Junel7, 2015
3. Ruckusshallpay monetary sanctions Harrisin theamountof Harris’s reasonable
expenses incurred in responding to Ruckus’s untimBbubert motion
Immediately 6llowing the entry of this Court’s future Order on Rucku3&ibert
motion, the parties shall engage in a good faith conference to resolve the amount of
such expenses. If the parties are unable to reach an agreement, then Haiites shall f
an appropriate motion to quantify such expengiglsin twenty -one days of entry

of the Order on Ruckus’'sDaubert motion.
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DONE andORDERED in Orlando, Florida on June 12, 2015.

CARLOS E. MENDOZA
UNITED STATES DISTRICT JUD@E

Copies furnished to:

Counsel of Record
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