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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
DAPHENE C. ADAMSON-JAMES,
Plaintiff,
V. Case No: 6:11-cv-628-Orl-36TBS
FLORIDA DEPARTMENT OF
CORRECTIONS, EDITH DECICCO,
BARBARA SCALA and JOHN DOES 1 -
10,

Defendants.

ORDER

This cause comes before the Court on mations for summary judgment on Plaintiff
Daphene C. Adamson-James’s (“Plaintiff”) Tthikmended Complaint: (1) Defendant Florida
Department of Corrections’ (“FDOC”) Motmofor Summary Judgment (“FDOC’s Motion for
Summary Judgment”) (Doc. 11&nd (2) Defendants Edith Deftb (“DeCicco”) and Barbara
Scala’s (“Scala”) Motion for Summary Judgmétindividual Defendard’ Motion for Summary
Judgment”) (Doc. 117). As explained in frther detail below, Rintiff has not filed a
substantive response to the Mots for Summary Judgment, and the time to do so has expired.
Upon due consideration of the parties’ submissions, including deposition transcripts, affidavits,
memoranda of counsel and accompanying exhiaitd,for the reasons that follow, the Motions

for Summary Judgment will be granted.

! The FDOC, DeCicco and Scala are collectivedferred to as “Defendants.” The FDOC's
Motion for Summary Judgmentd the Individual Defendantdotion for Summary Judgment
are collectively referred to asgiMotions for Summary Judgment.”
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BACKGROUND
A.  Undisputed Fact$

Plaintiff began working for the FDOC in November 1987. Doc. 111-1, Deposition of
Daphene C. Adamson-James (“Pl.’'s Dep.2§:7-8. In August a6, she was given a
promotion—termed a “lateral reassignmentd the position of Correctional Probation
Supervisor at the FDOC’€ocoa Probation Office.ld. at 24:9-16; Doc. 112-1, Affidavit of
Barbara Scala (“Scala Aff.”), T 3; Doc. 115-1, Affidavit of Edith S. DeCicco (“DeCicco Aff.”), 1
3. Her promotion was supportég Scala, a Regional Directéor the FDOC, and DeCicco, a
Circuit Administrator for the FDOCScala Aff., 1 3; DeCicco Aff., T 3.

In 2008 and 2009, Plaintiff's dicé supervisor at the Coaoffice was Anthony Jordan
(“Jordan”). Pl.’s Dep., 48:21-2RNoc. 113-1, Affidavit of Anthonyordan (“Jordan Aff.”), 1 2.
Plaintiff acknowledges that there were “managetmproblems” in the Cocoa office during this
time because she and Jordan had “different philosoph[ies]’ of being a supervisor, and that these
differing philosophies led to “fction” between the tw of them. Pl.’s Dep., 55:1-21. Plaintiff
found the “demands of the job to be unreasonable.”at 29:24-25. One of Plaintiff's job
duties was reviewing IT60 forms, which are cHest& reviewed by supervisors to ensure that
specified tasks have been completed with regpeaffenders under the supervision of an FDOC
probation officer. Scala Aff., 7. FDOC polisieequired that supervisors complete their IT60
reviews within 60 days of the date that the offender was assigned tolthel.’s Dep., 69:10—

19. However, Plaintiff claims that she andhext supervisors were dooverworked to properly

complete their IT60 reviews within the 60-day time limgeeDoc. 112-3, pp. 2-3; Pl.’s Dep.,

% This Statement of Facts is derived primarilyrfr Plaintiff's deposition testimony, the affidavits
of Anthony Jordan and Defendari?eCicco and Scala, and the resfive exhibits thereto. At
this stage, the Court is obliged to construeféots in the light most favorable to PlaintifSee
Davis v. Williams451 F.3d 759, 763 (11th Cir. 2006).



69:21-24. To combat this problem, Plaintiff asither supervisors would enter a code on the
IT60 form to “close” a particulacase within the 60-day time limit, and then enter a “re-review
code” to re-open the case, aontravention of FDOC policy.SeeDoc. 112-3, pp. 2-3; PlL’s
Dep., 32:11-15, 72:16-21, 73:11-14; Scala Aff., § By doing this, they were able to
effectively extend the time to complete their IT60 revieWeeDoc. 112-3, pp. 2-3; Pl.’s Dep.,
72:16-21, 73:11-14; DeCicco Aff., 1 5. On severaasmns, Plaintiff complained to Jordan,
DeCicco, and Scala, via email iorperson, that she and otheipsrvisors were too overworked
to properly complete case reviewsgthin the 60-day time limit.SeeDoc. 112-3, pp. 2-4; Pl.’s
Dep., 74:7-11, 104:24-106:2.

On April 6, 2009, Jordan issued Plaingffannual performancevaluation, a copy of
which Plaintiff received andigned. Jordan Aff., § 3seeDoc. 115-2, pp. 3-7. In the
performance evaluation, Jordan gave Plairdifscore from 1 to 5 with respect to various
“performance expectations,” such as cammmation and efficiency, with “1" being
“Unacceptable,” “2” being “Below Expectation,” “3” being “Meets Expectation,” “4” being
“Above Expectation,” and “5” bag “Exceptional.” Doc. 11%, pp. 3—7. The average of the
various scores equaled Plaintiffgverall annual evaluation scoreld. at 3. Plaintiff's overall
annual evaluation score was 3.69, thus fallmgfween “Meets Expectation” and “Above
Expectation.”Id.

The scores in each performance catggarere also accompanied by descriptive
comments from JordanSee idat 4-7. In several comments, Jordan noted Plaintiff's struggles
with timeliness in completing her work. Withspeect to Plaintiff's supervisory skills, Jordan
marked her as “Below Expectation” and wrote:

As a result of [Plaintiff's] management ofvestigations and other related work,
subordinate staff’'s work is delayed andopty issues suffer. Subordinate staff



sometimes become frustrated and lacteation. Office goalswith regard to
completion of investigations are not met.

Id. at 5. With regard to Plaintif’ ability to complete investigations properly and timely, Jordan
marked her as “Below Expectation” and wrote:
[Plaintiff] is very efficient with regards to ensuring that investigations are
accurate, complete, properly documended verified. However, her timeliness
in completing investigations does not megpectations. Invégations are often

extended and completed far beyond expedigel dates and some investigations
within the CC Unit have had to laeldressed by the office manager.

Id. at 7. In a final summary comment, Jordan wrote:
[Plaintiff] can be a very valuable resger Her knowledge arattention to detail
is very helpful in regards to the supisign and training of officers; however,
some administrative duties and attentiordue dates often becomes secondary to

her eye for detail and accuracy. Her iépito prioritize work and meet certain
procedural time constraints needs improvement . . . .

On April 20, 2009, DeCicco met with Plaintiff to discuss the performance review.
DeCicco Aff., 1 5; Pl.’'s Dep., 79:3-80:2. One sfiearea of concern that DeCicco discussed
was Plaintiff's improper use of re-review ced® extend the time for completing IT60 reviews
beyond the 60-day limit. DeCicco Aff., { 5; BIDep., 79:3—-11. DeCicco told Plaintiff to stop
entering re-review codes in this manner, andni@nage her time so that she could properly
complete her duties as a supervisor. DeCicdqg Af5; Pl.’s Dep, 79:3—7. DeCicco told Plaintiff
that Jordan was following DeCicco’s instructioin not allowing ongoing extensions to work
assignments. DeCicco Aff., 1 5. DeCicco avest #e also told Plaintiff to stop arguing with
Jordan in front of the staff and to stop slammitogrs, but Plaintiff deniethat such acts ever
happened or that they wedéscussed at the meetindd. at | 8; Pl.’s Dep., 49:14-19, 79:17—
80:19. DeCicco told Plaintiff that if sheoald not find a way to work with Jordan on a

professional basis, she coukpect to be moved to anothgork unit. DeCicco Aff., I 5.



In July 2009, Scala and DeCicco were infedrthat the staff athe Cocoa office had
submitted a letter complaining about the management there, particularly Jordan’s style of
management. Scala Aff., § 10; DeCicco Aff.9. Thereafter, Scaland DeCicco met with
supervisors and staff at the Cocoa office tousahose complaints. Scala Aff., § 10; DeCicco
Aff., 1 9. During those meetingstaff members complained abdutth Jordan rad Plaintiff.
Scala Aff., 1 10; DeCicco Aff., 1 9. Staff membéeold Scala and DeCiodhat Plaintiff would
“hold” their work, causing undue [y in the completion of thejob duties. Scala Aff., § 10;
DeCicco Aff., 1 9. Staff members also complaitiest she would be overlgritical about minor
errors, such as using the incorrect font sizel that she was often unavailable or out of the
office. Scala Aff., 1 10; DeCicco Aff., § 9. Stafiembers said that Jordan and Plaintiff would
have loud arguments in front of them. Scalf, { 10. Jordan admitted that there were
management and morale problems in the Cocoeepféind that there were conflicts between him
and Plaintiff that were detrimental to the offidel. at  11; DeCicco Aff., 1 9. Jordan informed
Scala and DeCicco that Plaintiff was considerdimjind in her workfailed to complete her
IT60 reviews in a timely manner, and was gobd at budgeting her time. Scala Aff., § 11.
Scala avers that Plaintiff did not admit to gimpblems on her end and that she offered no ideas
for improvement, but Plaintiff deniesathshe was asked about these issues, Pl.’'s Dep.,
56:10-22.

As a result of the meetings with supervgsand staff, Scala and DeCicco concluded that
management at the Cocoa office was “brokamd that immediate changes were needed. Scala
Aff., § 12; DeCicco Aff., 11 9-10. The ColleaiBargaining Agreement between the State of

Florida and the Florida Police Bevolent Association’s Security Services Bargaining Unit (the



“CBA”) permits the FDOC, in its discretion, toatisfer an employee to a different duty station
located within 50 miles of the employee’s @nt duty station “according to the needs of the
[FDOC].” Scala Aff., T 14DeCicco Aff., 1 10; Doc. 112-2p. 25-26. Based on this provision,
Scala and DeCicco recommended to their supervibatsPlaintiff and Jordan be transferred to
different duty stations withira 50-mile radius of the Cocoa office. Scala Aff., {{ 13-14;
DeCicco Aff., § 10. Scala and DeCiccorecommendations we approved by upper
management and the FDOC’s Office of Wodqd Compliance. Scala Aff., § 13. Scala and
DeCicco aver that neither Plaintiff's gender moy workplace speech by her was considered in
the decision to reassign hercata Aff., I 14; DeCicco Aff., § 12.

On August 4, 2009, Plaintiff was told thahe had the option to either accept a
reassignment to the Melbourne office—appmmately 23 miles from the Cocoa office—and
maintain her job title and pay, or stay aé tGocoa office but be demoted to a Correctional
Probation Specialist and have Ipaty decreased by five percerdeCicco Aff., § 10; Pl.’s Dep.
57:4-58:18seeDoc. 112-2, p. 13. The reassignment ® Melbourne office was to be effective
August 21, 2009.SeeDoc. 112-2, p. 29. Plaiff chose the reassignmeto the Melbourne
office. Pl’s Dep. 60:6—-11. Jordan, meanwhile, ve@ssigned to the Titusville office. DeCicco
Aff., 1 10; Jordan Aff., § 4. ddan and DeCicco avéhnat this reassignmé was involuntary and
that he did not request it. Da€o Aff.,  10; Jordan Aff., 4. According to Plaintiff, however,
Jordan told her that he asked to be tramstketo the Titusville office. Pl.’s Dep., 148:8-19.

After being told of her options, Plaintiff rét@d an attorney andn a letter from her
attorney dated August 17, 2009, filed a Step 1\varniee challenging the proposed transfer or
demotion. SeeDoc. 115-2, pp. 19-20. While the griexa& was pending, Plaintiff continued

reporting to work at the Cocoa officertugh August 20, 2009. Pl.’s Dep., 17:19-25. On



August 21, 2009, Plaintiff did not report to woak the Melbourne office as required by the
reassignment, and instead bega period of leave under therfidy and Medical Leave Act
(“FMLA”) for generalized anxiety disorder, whicshe claims resulted from the stress imposed
on her by managemenid. at 17:19-18:25, 19:13-15.

The grievance process continued while Riiiwas on FMLA leave. In a letter dated
September 1, 2009 responding to Rii#iis Step 1 Grievance, theDOC again offered Plaintiff
the option of remaining at the Cocoa office with a demotion to the position of a Correctional
Probation Specialist, but this time without a reducin pay. DeCicco Aff., § 10; Pl.’s Dep.,
59:5-60:5;seeDoc. 115-2, pp. 9-10. In a letter fromer attorney dated September 4, 2009,
Plaintiff rejected the FDOC'’s offeind proceeded to a Step 2 GrievanSeeDoc. 111-2, p. 5.

On November 24, 2009, while the Step 2 @Gaigce was pending, DeCicco sent Plaintiff
a letter notifying hethat she had exhausted her FMlgave. DeCicco Aff., § 1&eeDoc. 112-
2, p. 8. In the letter, DeCicco instructed Plaintiff that she was required to either report to the
Melbourne office the next business day after rangithe letter or, alternatively, inform the
supervisor in that office, James Michael Asb(f&sbury”), why she cou not report. DeCicco
Aff., 1 18; Doc. 112-2, p. 8. Thereafter, Plaintftl not report to work at the Melbourne office
or any other FDOC office through the datehef eventual termination. Pl.’s Dep., 17:19-18:9.
Plaintiff testified that she did not report the Melbourne office because she believed her
reassignment was in retaliatiorr fine previous complaints she had made to management about
being too overworked to propg complete IT60 reviews.Pl.'s Dep., 92:6-8, 127:19-25. In
addition, she feared further ritdion from Asbury, against whom she had filed a whistleblower
complaint in 1992 for allegedly preventing her from being promotield.at 62:3-5, 92:6-9,

128:1-11, 131:20-132:10.



Following a meeting with an FDOC magement representative on December 17, 2009,
Plaintiff's Step 2 Grievance was denied and sloegeded to a Step 3 Grievance. DeCicco Aff.,
1 10;seeDoc. 112-2, p. 25. On December 23, 2009, Rlewida Department of Management
Services (“DMS”) issued a finalhinding decision on her Step 3i&@rance. DeCicco Aff., | 10;
seeDoc. 112-2, pp. 25-30. DMS upheld the FDO@&cision to reassign Plaintiff to the
Melbourne office and denied PHiff's request to remain inthe Cocoa office at the same
position and pay. DeCicco Aff.,  18eeDoc. 112-2, pp. 25-30. DMS found that the FDOC'’s
decision to transfer Plaintiff was not a disangliy action, but instead wanade in accordance
with the needs of the FDOC in effecting changes in leadership in the Cocoa office. Doc. 112-2,
pp. 28-30.

While Plaintiff was absent from work, alDBC review of her work files revealed that
Plaintiff had improperly marked two IT60 foemas complete when they were, in fact,
incomplete. Scala Aff., § 16; Dectio Aff., J 14. Scala and DeCicattested that, as a result of
these omissions, two inmates remained incatedr for four and eight months, respectively,
without being referred for redéntial treatment. Scala Afff 16; DeCicco Aff., I 14. In
December 2009, the FDOC informed Plaintifftsoaney that it would be pursuing disciplinary
action with respect to these incidents by schedudipredetermination hearing. Scala Aff., § 17;
DeCicco Aff.,  15. After being rescheduledidey the predetermination hearing was set for
February 5, 2010, one of the dategygested by Plaifitis attorney. Scala Aff., § 17; DeCicco
Aff.,  15;seeDoc. 111-2, p. 4. In a lettelated January 14, 2010 notifying Plaintiff of the new
hearing date, DeCicco wrote thRlaintiff would have the oppantity to review case files and
casenotes of the inmates who haohained incarcerated, and tkiz files would be available for

review at the Cocoa office at any tim8cala Aff.,  17; DeCicco Aff.,  1SpeDoc. 112-2, p.



17. Plaintiff contends that she was mellijcaunable to reviewthe files before the
predetermination hearing because visiting the @axftice would have triggered her generalized
anxiety disorder. Pl.’s Dep., 40:2—Plaintiff also contends that certain other documents were
not provided by the FDOC before the hearing. at 40:9-41:3. On February 5, 2010, Plaintiff,
accompanied by her attorney, appeared andiesit the predetermination hearing, at which
point additional documents supporting the dibogry action were provied to Plaintiff. Id. at
45:14-19, 46:15-17; Scala Aff., 1 17-18; DeCicco Aff., 1 15.

While adjudication of this disciplinary action was pending, the FDOC pursued a separate
disciplinary action against Plaintiff due to her fa@uo report to work since being notified about
the exhaustion of her FMLA leave in Noveenl2009. In a letter dated January 29, 2010 and
hand-delivered to Plaintiff on February 5, 2010, BEOC informed Plaintiff that it intended to
terminate her employment fthis reason, effective Februat@, 2010. DeCicco Aff., T 1%ee
Doc. 112-4, pp. 28-29. The letter stated tha BDOC would provide Plaintiff with the
opportunity to request a predetermination hearing, which sheSk@Doc. 112-4, pp. 28-29;
DeCicco Aff., 1 21. After being offered the opportunity to attend a predetermination hearing on
two different dates, neither Plaintiff nor her attorney attended aldag010 hearing, either in
person or telephonically. Pl.’s Dep., 42:7-20, 122:20-123:5; Scala Aff., § 23; DeCicco Aff., |
21; seeDoc. 112-2, p. 3. Plaintiff testdd that her generalized aeky disorder, as well as a
fractured clavicle, preventdeer from attending the hearinl.’s Dep., 42:18-43:4, 123:1-11.

Following the predetermination hearingse thDOC's decisions on the two disciplinary
actions were issued on May 11 and 12, 2019.a letter dated May 11, 2010, Plaintiff was
notified that she would be suspended withowt fma ten work days for her omissions on the

IT60 forms with regard to the two inmates wiegonained incarcerated. Pl.’s Dep., 35:7-8; Scala



Aff., § 19; DeCicco Aff., § 16seeDoc. 112-2, pp. 19-20. Then, in a letter dated May 12, 2010,
Plaintiff was notified that her employment waesing terminated, effective May 28, 2010, due to
her failure to report to work following the existion of her FMLA leave. Scala Aff., § 23,
DeCicco Aff., 1 21seeDoc 112-2, pp. 3—-4. The letter stated tlsatce Plaintifffailed to attend

the second predetermination hearing, a decibmh been made based on the information that
was available to the FDOC. Doc 112-2, p. Both the May 11 and May 12 letters notified
Plaintiff that she had a right to file an adminisitra appeal or a collectivieargaining grievance.
SeeDoc 112-2, pp. 4, 20. Plaintiff did neithemd her employment was terminated on May 28,
2010. Pl.’s Dep., 18:10-11, 125:9-126Scala Aff., § 23.

During the period following her reassignment to the Melbourne office but before her
second predetermination hearing, Plaintiff afded two charges of discrimination with the
Florida Commission on Human R&tms (“FCHR”), claiming thatshe had been retaliated
against for engaging in previous whistleblower actiVitgeeDoc. 112-3, pp. 2-10, 13-20. In
the first charge, she alleged that she wgagen a negative performance evaluation and
involuntarily transferred to the Cocoa officeedause she had complained to Jordan that
supervisors were too overworkemproperly complete their IT6G@views within the 60-day time

limit. Id. at 2-3. In that charge, Plaintiff claimed, foe tiirst time, that théability to complete

% The first charge was filed on September 25, 2009 and the second charge was filed on April 21,
2010. SeeDoc. 112-3, pp. 3, 22. It appears that copkthe charges were also filed with the
Governor’s Office, the Office of the Chief InspecGeneral, the Secretary of the FDOC, and the
FDOC's Office of the General CounsebeePl.’s Dep., 63:18-64:1, 105:23-106:6. In addition,
Plaintiff testified that she filed a charge odtaliation with the U.S. Equal Employment
Opportunity Commission (“EEOC”)put that the EEOC’s invesagon of this charge was
terminated upon her request se stould commence this actiorld. at 88:25-89:4, 90:8-16,
152:2-6.

10



the reviews violated Florida’s Jessica Liomd Act and created a risk to the publidd. at 3;

Pl.’s Dep., 76:11-19. In the seconcade, Plaintiff alleged that ¢hlFDOC retaliated against her
for filing her first retaliationcharge by, among other things;nenating her employmentld. at

13. In each case, an FCHR investigator condutlat there was no reasonable cause to believe
that the FDOC had retaliated against Pl#intand the FCHR therefore terminated the
investigations.Id. at 10, 31seeDoc. 112-2, pp. 22-23; Doc. 112-3, pp. 22-23.

B. Procedural History

Plaintiff commenced this action by filindhe Complaint with this Court on April 18,
2011, alleging various federal arstiate law claims againstehFDOC, Scala, and DeCicco
arising from the termination dfer employment with the FDOCSeeDoc. 1. Plaintiff averred
that she had previously filedriely charges of discriminaticemd retaliation with the EEOC and
the FCHR, and that both agenciesl iesued right to sue letterSee idat § 25. On June 22,
2011, Plaintiff exercised her righd file an Amended Complaint pursuant to Federal Rule of
Civil Procedure 15(a)(1).SeeDoc. 8. After obtaining leave of court, Plaintiff filed a Second
Amended Complaint on August 19, 2011, this texeling FDOC Secretary Edwin G. Buss (the
“FDOC Secretary”) as a defendareeDoc. 20. After the defendants filed motions to dismiss,
seeDocs. 22, 23, the Court dismissed the Seconerdad Complaint as a shotgun pleading, but
granted Plaintiff leave to file a Third Amended ComplaigeeDoc. 59.

On August 3, 2012, Plaintiff filed Third Amended ComplaintSeeDoc. 62. Again, the
defendants filed motions to dismisgeDocs. 67, 68, to which Plaintiff responde8eeDocs.

76, 77. On April 2, 2013, the Court heldhearing on the motions to dismisSeeDoc. 95. At

* The Jessica Lunsford Act, signed into law2@05, created additionalsteictions for sexual
offenders in the State of Floridé&see generall2005 Fla. Sess. Law Serv. Ch. 2005-28 (West).
Plaintiff's previous complaints to managemditt not specifically raise the Jessica Lunsford Act
or any general risks to the public, but rataddressed purported vitiens of FDOC policies
and proceduresSeeDoc. 112-2, p. 3; Pl.’s Dep., 74:2-11.

11



the hearing, the Court entered @mal Order granting in part ardknying in part the motions to
dismiss, as set forth on the record, while asferring a ruling on certaiather issues in the
motions to dismissSeeDoc. 96. Subsequently, the Courtexed a written Order resolving the
remaining issues in the motions to dismiSgeDoc. 104. As a result of the Court’'s Orders, all
of Plaintiff's claims were dismissed exceptl) Count One against Dettio and Scala in their
individual capacities; (2) Courtour against the FDOC; and) (@ount Fifteen against DeCicco
and Scala in their individual capacitieSee idat 18.

On May 27, 2013, Plaintiff filed a Notice of Apal, expressing her intent to appeal the
rulings in the Court’s @l and written Order3.SeeDoc. 108. On June 10, 2013, the FDOC filed
its Motion for Summary Judgment, and DeG@icand Scala filed their Motion for Summary
Judgment seeking a judgment in their favor on the remaining clatbeeDocs. 116, 117.
Because Plaintiff failed to file a timely mense to the Motions for Summary Judgment, the
Court entered an Order on July 15, 2013 (“2By 2013 Order”), direatig her to respond to the
Motions within fourteen days, dnadvising her that failure to dso would result in the Court
considering the Motions as unoppos&ikeDoc. 123.

On July 23, 2013, Plaintiff filed a resporteethe Court’s July 15, 2013 Order (“Motion
to Rescind”), requesting thatehCourt rescind that OrderSeeDoc. 124. In the Motion to
Rescind, Plaintiff argued that upon the filing bér appeal, this @urt was divested of
jurisdiction over the Motiongor Summary JudgmentSee id Thereafter, on July 29, 2013,
Plaintiff fled her Response to the Motiorisr Summary Judgment, which she filed “in
recognition of the deadline set by the court but stat[ing] that this filing is not to be construed as a

formal response to the pending motion[s].” Db25. She further stated that “she [was] not, by

® Plaintiff's appeal was dismsed for want of prosecution on June 27, 2013, but reinstated by the
Court of Appeals on July 1, 201%eeDocs. 120, 121.

12



the filing of this notice, acceding to this cosrjurisdiction to proceeith the motion[s] for
summary judgment.”ld. She also requested clarification of the Court’'s July 15, 2013 Order
given the pending appeal and, i tevent that the Court determingdt it retained jurisdiction

to proceed with the Motions for Summary Jodmt, requested additional time to prepare a
substantive response to the MotioiBee id

On August 1, 2013, the Court entered an Odlrying Plaintiff’'s Motion to Rescind.
SeeDoc. 133. The Court noted that its written and oral Ordeti@motions to dismiss did not
adjudicate all the claims in the case, and tloeeethe Orders did not operate as an appealable
final judgment, absent a Rule 54(b) certifioa from the Court which Plaintiff had not
requested.ld. at 5. As such, th€ourt explained that it continugd retain jurisdiction over the
case® Id. at 6. The Court granted Plaintiff another oppnity to file a response to the Motions
for Summary Judgment, directing her to resptmthe Motions within seven days, and advised
her that failure to do so wallresult in the Court consideg the Motions as unoppose&ee
Doc. 133.

On August 8, 2013, Plaintiff filed a document titled “Response to Defendants’ Motions
for Summary Judgment; Renewal of Objection to District Court Eserof Jurisdictional
Authority.” SeeDoc. 134. In that filing, Plaintiff reitated her argument that the filing of the
Notice of Appeal had divestedishCourt of jurisdiction over # case, and again requested that
the Court reconsider its contied exercise of jurisdictionSee id Plaintiff did not provide any

substantive response to the Motions for Summary Judgn$m=d.id Thereafter, on August 21,

® The Court also explained that it retainedgdittion over the claims addressed in the Motions
for Summary Judgment because any rulings on those claims would not affect the Court of
Appeals’ review of this Court’s himgs on the motions to dismisgd. at 6-7.

13



2013, the Court of Appeals dismissed Riffis appeal for lack of jurisdictionseeDoc. 135,
rendering moot her arguments regagdthis Court’s jurisdiction.

As Plaintiff has ignored thisd@lirt’s repeated dir¢iwes to file a response to the Motions
for Summary Judgment, the Court now considbesMotions without any substantive response
from Plaintiff.

Il. STANDARD OF REVIEW

Summary judgment is appropriate whehe pleadings, depogihs, answers to
interrogatories, and admissions on file, togethéh whe affidavits, show there is no genuine
issue as to any material fact athdt the moving party is entitled jpdgment as a matter of law.
Fed. R. Civ. P. 56(c)Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The moving party
bears the initial burden of sitag the basis for its motion and identifying those portions of the
record demonstrating the absencegehuine issues of material facCelotex 477 U.S. at 323;
Hickson Corp. v. N. Crossarm C&57 F.3d 1256, 1259-60 (11th Cir. 2004). That burden can
be discharged if the moving partan show the court that theiee“an absence of evidence to
support the nonmovingarty’s case.”Celotex 477 U.S. at 323.

When the moving party has dischargésl burden, the nonmoving party must then
designate specific facts showing that thisra genuine issue ohaterial fact.Id. at 324. Issues
of fact are “genuine only if @asonable jury, considering the evidence present, could find for the
nonmoving party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 249 (1986). The existence of
some factual disputes betwedre litigants will not defeaan otherwise properly supported
summary judgment motion; “theqeirement is that there be genuineissue ofmaterial fact.”

Id. at 248-49 (emphasis in original). A fact is “material” if it may affect the outcome of the suit

under governing lawld. at 248. In determining whether a gemiissue of material fact exists,

14



the court must consider all the evidencethe light most favorable to the nonmoving party.
Celotex 477 U.S. at 323.

II. DISCUSSION

As a result of this Coud’ previous rulings, three chag remain: (1) Count One —
violation of Plaintiff's rightto free speech under the First and Fourteenth Amendments against
DeCicco and Scala in threndividual capacitieg(2) Count Four — sex discrimination in violation
of Title VII of the Civil Rights Act of 1964 (Title VII”) against tre FDOC; and (3) Count
Fifteen — violation of Plaintifs procedural due process rights under the Fourteenth Amendment
against DeCicco and Scala irethindividual capacities.See supraPart 1.B. Each claim is
addressed below.

A. Plaintiff’'s Sex Discrimination Claim Against the FDOC

Title VII makes it unlawful for an employer “to discriminate against any individual with
respect to [her] compensationrrtes, conditions, or privileges of employment, because of such
individual's . . . sex . ...” 42 U.S.C. § 200P@)(1). A plaintiff ina Title VIl action may
attempt to show discrimination by offeringheer direct or circumstantial evidenc&choenfeld
v. Babbitt 168 F.3d 1257, 1266 (11th Cir. 1999). “Direct evidence of diseatian is evidence,
that, if believed, proves the etasce of a fact in issue withoirtference or presumption.’d.
(internal punctuation and quotations omitted). eled, “direct evidence is composed of only the
most blatant remarks, whose intent could be ingtiother than to discriminate on the basis of
some impermissible factor.ld. Based on the Court’s review of the evidence in this case—
which consists of Plaintiff’'s deposition testimonlge affidavits of Scala, DeCicco, and Jordan,
and the respective exhibits thereto—the Courtatiss no remarks whichsg anywhere near the
level of direct evidencef sex discrimination. Plaintiff musherefore establisher case through

circumstantial evidence.
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Where, as here, a plaintiff attempts to proNsparate treatment in violation of Title VII
using circumstantial evidence rather than direct evidence, courts apply the burden-shifting
framework established e Supreme Court iMcDonnell Douglas Corp. v. Greed11 U.S.

792 (1973). Wilson v. B/E Aerospace, In@876 F.3d 1079, 1087 (11th Cir. 2004). Under this
framework:

[T]he plaintiff first has the burden oéstablishing a prima facie case of
discrimination, which creates a rebuttable presumption that the employer acted
illegally. A plaintiff establishes a prima facie case of disparate treatment by
showing that she was a qualified member protected class and was subjected

to an adverse employment action in cast with similarly situated employees
outside the protected class . . . .

When the plaintiff establishes a prima facie case, which creates the presumption
of discrimination, the burden of productionifshto the employer to articulate a
legitimate, nondiscriminatory reason for its actions. The employer need not
persuade the court that it was actuatigtivated by the proffered reasons. If the
employer satisfies its burden by artidulg one or more reasons, then the
presumption of discrimination is rebutteand the burden of production shifts to

the plaintiff to offer evidence that thdemed reason of the employer is a pretext

for illegal discrimination.

If the proffered reason is one thatight motivate a reasonable employer, a
plaintiff cannot recast theeason but must meet it head on and rebut it.
Quarreling with that reason is not soféint. The evidence of pretext may
include, however, the same evidence offergtially to establish the prima facie
case.

Despite the shifting of the burden pfoduction between the plaintiff and the
defendant under th&cDonnell Douglasframework, [tlhe ultimate burden of
persuading the trier of fathat the defendanhtentionally discriminated against
the plaintiff remains at all times with thptaintiff. A plaintiff may prevail on an
employment discrimination claim by eithgroving that intetional discrimination
motivated the employer or producing sufict evidence tollaw a rational trier
of fact to disbelieve the legitimateeason proffered by the employer, which
permits, but does not compel, the trier of fact to find illegal discrimination.

Id. at 1087—-88 (internal citains and quotations omitted).
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1. Plaintiff's Prima Facie Case

To establish a prima facie case of sex discrimination, Plaintiff must show that: (1) she is
a member of a protected class; (2) she wdgested to adverse employment action; (3) her
employer treated similarly situated male empé&sy/enore favorably; and (4) she was qualified to
do the job. Maniccia v. Brown 171 F.3d 1364, 1368 (11th Cir. 1999). The FDOC does not
dispute that Plaintiff has satisfigke first and fourth prongs dier prima facie case. Doc. 116,
p. 11. Rather, the FDOC argues tR#intiff’s lateral reassignmemd the Melbourne office did
not constitute an adverse employment action med did not involve @emotion in pay, title,
responsibilities, or prestigdd. at 12-19. The FDOC also disputbat Jordan was treated more
favorably, asserting that lveas also forced to transfer to a different offi¢e. at 20—-22.

The Court agrees that Plaintiff's laterabssignment to the Melbourne office did not
constitute an adverse employment action under Titl€ VIb establish an adverse employment
action in a Title VII discriminatiorclaim, an employee “must showsgrious and material
change in the terms, conditions, or privésgof employment. Moreover, the employee’s

subjective view of the significan@nd adversity of #1 employer’s action isot controlling; the

" As Plaintiff has failed to present any argumehe Court can only assume that the adverse
action complained of is Plaiffts lateral reassignment to ¢hMelbourne office, and not her
eventual termination, because her termination Walkarly be justifieddue to her failure to
report to work after the exhation of her FMLA leave.Cf. Nash v. Palm Beach County Sch.
Dist., No. 08-80970-CIV, 2010 WL 3220191,*& n.8 (S.D. Fla. Aug. 13, 2010ff'd, 469 F.
App’x 712 (11th Cir. 2012) (notinthat the adverse act at issueswhe plaintiff's transfer, and
could not be termination, where the plaintiff had been transferred to another position and failed
to report to work, which woulgustify dismissal). The Court'assumption is supported by the
allegations in Plaintiff's Third Amended @wlaint corresponding to her sex discrimination
claim, which appear to assert that thteral reassignment wahe adverse actSeeDoc. 62, 1
111-41.

The Court also notes thtite opportunity presented to Plaintiéf remain in the Cocoa office, but
with a lesser title, does not amount to an adversaployment action becsal she declined this
option and accepted the reassignment to the Melbourne o8& Hinson v. Clinch County, Ga.
Bd. of Educ.231 F.3d 821, 829 n.10 (11th Cir. 2000) (roposed uneffectuated transfer is not
an adverse employment action.”).
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employment action must be materially achee as viewed by a asonable person in the
circumstances.” Davis v. Town of Lake Park, Fla245 F.3d 1232, 1239 (11th Cir. 2001).
“Although [Title VII] does not reqime proof of direct economicomsequences in all cases, the
asserted impact cannot be speculative and adukdast have a tangeladverse effect on the
plaintiffs employment.” Id. Put simply, “the protections of Title VIl simply do not extend to
everything that makes an employee unhapgg."at 1242. Thus, the Eleventh Circuit has held
that “a transfer to a different position can bdverse’ if it involves a reduction in pay, prestige
or responsibility.” Hinson 231 F.3d at 829 (citin@oe v. Dekalb County Sch. DisL.45 F.3d
1441, 1448 (11th Cir. 1998)A transfer can also be adversdtifinvolve[s] arduous travel or ...
impede[s] an employee’s professional growth or advancem®ug’ 145 F.3d at 1452.

Here, Plaintiff has not shown a serious and nedtehange in the terms, conditions, or
privileges of her employment, as viewedjeutively by a reasable person under the
circumstances. For one, the CBA governingimiff's employment permitted the FDOC to
move her to another office within 50 milestbe Cocoa office in accordance with the FDOC'’s
needs. SeeDoc. 112-2, p. 26. As such, Plaintiff was oatice that she could be reassigned to
another office in the region at the FDOC’s whim. In addition, it is undispiltat, had Plaintiff
reported to the Melbourne office, her pay, joletititnd responsibilitiesauld remain the same.
SeeDeCicco Aff., 1 11. While thers evidence that Plaintiffsommute would have increased
by approximately 21 mileseePl.’s Dep., 57:6—-11, this is not the kind of “arduous travel” by
which the Eleventh Circuit has held a transfer to be a serious and material change in the terms
and conditions of employmentSee Dog145 F.3d at 1452. Indeeih, the case that thBoe
court cited for the proposition that arduous &lacould make a transfer “adverse,” the

prospective employer had changed its offer of eypent from a location iAtlanta, Georgia to
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a location in Huntsville, Alabama, mattgan three hours away from Atlantiladdow v. Procter

& Gamble Co., Ing. 107 F.3d 846, 852-53 (11t@ir. 1997). Thus, Plaintiff's increased
commute to the Melbourne office would not haween a serious and material change in the
terms and conditions of her employme&ee Williams v. Fla. Dep’t of CorriNo. 3:09-cv-213,
2011 WL 1085030, at *5 (N.D. Fla. Mar. 22, 2011WWiile a transfer over a great distance
might qualify [as an adverse employment action],dfars that simply increase the distance of
the employee’s commute do not.”). Nor is themy evidence that Plaintiff's reassignment
would diminish her prestige or hepportunities for professional@wth or advancement. To the
contrary, Plaintiff admits that she “could [hawelntinue[d] on the path of being a supervisor” if
she had reported to the Melbouroiéice. Pl.’s Dep., 58:17-18. Isum, Plaintiff has failed to
show that her reassignmentth@ Melbourne office constitutedsarious and material change in
the terms, conditions, or privileges of her employme3ge Williams2011 WL 1085030, at *5
(holding that an FDOC employeelateral reassignment to ahet duty station within 50 miles
from his former duty station did not constitida adverse employmeattion under Title VII
where the reassignment did notaolge his salary, classificationy work status and merely
increased his commute). TherefpPlaintiff has not satisfiethe second prong of a prima facie
case of sex discrimination.

Plaintiff has also failed to safy the fourth prong of hgorima facie because she has not
shown that the FDOC treated Jordan more favorahlis undisputed that Jordan, like Plaintiff,
was reassigned to another FDOC office withO0 miles of the Cooa office immediately
following the agency’s investigation of thmanagement problems in the Cocoa officBee
DeCicco Aff., T 10; Jordan Aff., I 4. Plaintifbitends that Jordan’sassignment, unlike hers,

was voluntary because he asked to be reassigned to the Titusville &eBl.’s Dep., 148:8—
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19. However, this assertion is based on her deposition testimony about statements that Jordan
allegedly made to her before the reassignme®ee id Plaintiff's testimony is directly
contradicted by the affidavits of DeCicco afmtdan, who both attested, on personal knowledge,

that Jordan’s reassignment was involuntary and likatlid not request tbe transferred to the
Titusville office. SeeDeCicco Aff., § 10; Jordan Aff., I 4Furthermore, Plaintiff's subjective

belief that she was treated diffetignfrom Jordan because of heex is insufficient evidence to
establish a prima facie casBeePl.’s Dep., 185:1-190:4olifield v. Renp115 F.3d 1555, 1564

(11th Cir. 1997). Because thecord is devoid o$ufficient evidence upon which a reasonable

juror could find that the FDOC treated a #arly situated male employee more favorably,
Plaintiff has failed to establish tiieurth prong of her prima facie case.

2. The FDOC'’s Legitimate, Nondiscriminatory Reasons

Even assumingarguendo that Plaintiff had establed a prima facie case of
discrimination, that would merebhift the burden to the FDOC pooffer at least one legitimate,
nondiscriminatory reason for reassigning her to the Melbourne ofSee Wilson376 F.3d at
1087. This intermediate burden is “exceedingly lightidlifield, 115 F.3d at 1564. Here, the
FDOC has carried its burden, offering severatifigations for the reassignment. The FDOC
points to DeCicco and Scala’s investigationtlod Cocoa office, which revealed management
issues that had a negative impact work quality and morale thereSeeScala Aff.,  11;
DeCicco Aff.,, 1 9. Specificall staff members in the officeomplained about Plaintiff's
management style and the tension between her and JdsdaBcala Aff.,  10; DeCicco Aff., |
9. DeCicco and Scala attestedttfollowing their investigation, #y determined it was in the
agency’s best interest to reassign Plaintiff doctan to another office due to the management
problems in the Cocoa officeSeeDeCicco Aff., { 10; Scal&ff., § 14. The FDOC also

submitted evidence that Plaintiff struggled wabmpleting her work in a timely manner, and
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that she was improperly entering re-review cottegive herself more time to complete 1T60
reviews, in contravention of her supeons instructions atht FDOC policies. SeeDoc. 115-2,
pp. 5, 7; Pl.’s Dep., 79:3-7; DeCicco Aff., 1 A factfinder could reasonably find that the
foregoing reasons would motivatereasonable employer to maltee reassignment decision.
Therefore, the FDOC has satisfied its burdeh articulating one or more legitimate,
nondiscriminatory reasons for the reassignment.

3. Plaintiff's Burden of Showing Pretext

Because the FDOC has satisfied its burdenbthiden shifts back to Plaintiff to provide
sufficient evidence showing that the legitimatas@ns offered by the FDOC were a pretext for
discrimination. See Wilson376 F.3d at 1087. Plaintiff may s&ifier burden either by offering
evidence that the FDOC more likely than ndedowith a discriminatorynotive, or by showing
that the FDOC'’s proffered reasons are not credibiéess the record conclusively shows that the
real motive was a non-proffered reasthat is non-discriminatory.Alvarez v. Royal Atl.
Developers, In¢.610 F.3d 1253, 1265 (11th Cir. 2010). %bow pretext, Plaintiff must
demonstrate “such weaknesses, smgibilities, inconsistencies, incoherencies, or contradictions
in the [FDOC's] proffered legitimate reasons iisraction that a reasonable factfinder could find
them unworthy of credence.”ld. Plaintiff cannot simply recast the FDOC’s proffered
nondiscriminatory reasons or substitute Inasiness judgment for that of the FDOW. Rather,
she must meet those reasdmsad on and rebut them, astlie cannot succeed by simply
guarreling with the wisdom of those reasofts.at 1266.

The record does not contain a singleestant by an FDOC employee which constitutes
even circumstantial evidence of discriminatarymus. In fact, the Court has not uncovered any

statement by an FDOC employee relating to sé€kerefore, Plaintiff hasailed to show that a
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discriminatory motive more likely than not motiedtthe FDOC'’s decision to reassign her to the
Cocoa office.

Nor has Plaintiff produced sufficient eviden to show that the FDOC's asserted
justifications are unworthy of credence. Btdf's subjective belief that she was treated
differently from Jordan due to her sex is instiffnt evidence to survive summary judgment, and
is unsupported by admissible evidence whichidde believed by a reasonable ju§ee supra
Part IlIlLA.1. Moreover, Plaintiff admits th#tere were “management problems” in the Cocoa
office due to her and Jordan’s “different phdps[ies]” of being a supervisor, and that these
differing philosophies led to “fction” between the tw of them. Pl.’s Dep., 55:1-21. Plaintiff
also acknowledges that she entered re-revieses when IT60 reviews were not complete in
order to provide herself with additional tinbhe complete the reviews. Pl.’s Dep., 32:11-15,
69:21-24, 73:11-14. Thus, she has in fact bolsteeeBHIOC’s asserted reasons for reassigning
her. In sum, Plaintiff has failed to denstrate such weaknesseimplausibilities,
inconsistencies, incoherencies,contradictions in the FDOCHsroffered legitimate reasons for
its action that a reasonable factfindeuld find them unworthy of credence&ee Alvarez610
F.3d at 1265. Therefore, Plaintiff has failed tagder burden of demonstrating pretext, and the
FDOC is entitled to summary judgment on her sex discrimination claim.

B. Plaintiff's Claims Against DeCicco and Scala

Counts One and Fifteen of the Third Ameddgomplaint assert @ims under 42 U.S.C.
§ 1983 for alleged violations of Plaintiff’'sefe speech and procedural due process rights under
the First and Fourteenth Amendments, respectivegeDoc. 62, pp. 13, 74. DeCicco and Scala
contend that they are entitleddoalified immunity on these claim&eeDoc. 117.

With regard to 8 1983 claims, “[g]ualilieimmunity offers complete protection for

government officials sued in tweindividual capacities when teg within their discretionary
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authority if their conduct does nuiolate clearly establieed statutory or cotitutional rights of
which a reasonable person would have knowddann v. Taser Int’l, InG.588 F.3d 1291, 1305
(11th Cir. 2009) (citingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). “The purpose of
qualified immunity is to allow officials to carryut discretionary dutiesittout the chilling fear
of personal liability orharassive litigation[.]” McCullough v. Antolini 559 F.3d 1201, 1205
(11th Cir. 2009) (citingAnderson v. Creightq83 U.S. 635, 638—-39 (1987)).

To establish that the challenged actionsrewvwithin the scopeof her discretionary
authority, a defendant must show that thosgoas were: “(1) undertaken pursuant to the
performance of [her] duties, and (2jtlwn the scope of [her] authority.Gray ex. rel. Alexander
v. Bosti¢ 458 F.3d 1295, 1303 (11th Cir. 20(Bjternal citatbns and quotations omitted). Here,
there can be no serious disputattbeCicco and Scala made thaégcisions regarding Plaintiff's
employment while they were acting withinettcourse and scope of their duties as FDOC
administrators.

Once it is established that a defendant aeting within the cowe and scope of her
duties, the burden shifts to the plaintiff to shtwat qualified immunityis not appropriate.
McCullough,559 F.3d at 1205. To do so, the plaintiffshsatisfy the two-prong test articulated
by the Supreme Court iBaucier v. Katz533 U.S. 194, 201 (2001). First, the Court asks
whether the evidence, viewed in the light méstorable to the plaintiff, shows that the
government official violated the guhtiff's constitutional rights.McCullough 559 F.3d at 1205.
Second, if such a violation occurred, thee fBourt must determine whether it was clearly
established at the time of éhincident that the actions of the government official were
unconstitutional.ld. Specifically, to defeasummary judgment, a plaintiff facing a defendant’s

alleged qualified immunity must produce evidenta factual dispute rdisg a genuine issue of
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fact material to the determination of thederlying issue—here, whedr DeCicco and Scala
violated Plaintiff's free speech procedural due process rightsl.

1. Plaintiff's Free Speech Claim

While it is well-established that a governmi@mployer may not demote or discharge a
public employee in retaliation for the employee’s exsaa@f her right to frespeech, that right is
not absolute.Travers v. Jones323 F.3d 1294, 1296 (11th Cir. 200B)ypchu v. City of Riviera
Beach 304 F.3d 1144, 1157 (11th Cir. 2002). As Supreme Court first explainedmickering
v. Board of Education391 U.S. 563, 568 (1968), “[tlhe problemany case is to arrive at a
balance between the interests of the [emgddyas a citizen, in commenting upon matters of
public concern and the imiest of the State, as an employiarpromoting the efficiency of the
public services it performs through its employees.” Followsngkering the Eleventh Circuit
developed a four-part test for determining Wieeta government employkad violated a public
employee’s free speech rights. To prevail under tist, the employee was required to show
that:

(1) the speech involvedmatter of public concern; (2) the employee’s free speech

interests outweighed the employer’s interieseffective and efficient fulfillment

of its responsibilities; and (3) the speeithyed a substantial part in the adverse

employment action. If an employee satisfies burden on the first three steps,

the burden then shifts to the employ@show by a preponderance of the evidence

that it would have made the same dexriséven in the absence of the protected

speech. The first two steps are questionswf the final two steps are questions

of fact designed to determine whetliee alleged adverse employment action was
in retaliation for the protected speech.

Cook v. Gwinnett County Sch. Djst14 F.3d 1313, 1318 (11th Cir. 20@bBjternal citations and
guotations omitted).

The Eleventh Circuit modified the first step this test following the Supreme Court’s
decision in Garcetti v. Ceballos 547 U.S. 410 (2006). IGarcetti the Supreme Court

emphasized that a public employee must sge#k on a matter of public concernd as a
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citizen, rather than as an employee, to betqmted under the First Amendment. 547 U.S. at
416-22. As a result, the EleventhrcTit now requires district courts determine at the outset:

(1) if the government employee spoke as an eygd or citizen; and (2) if the speech addressed

an issue relating to the mission of the govemineenployer or a matter of public conceBoyce

v. Andrew 510 F.3d 1333, 1342 (11th Cir. 2007). “@aalify as constitutionally protected
speech in the First Amendment government empkent retaliation context that warrants the
Pickeringanalysis, . . . the speech must be madedigvarnment employee speaking as a citizen

and be on a subject of public concerti the government employee, however, was speaking as

an employee, then there can be no First Amendment issue, and the constitutional inquiry ends
with no consideration of theickeringtest.” Id. at 1342—-43 (internal citations omitted).

In light of thesanstructions, the Court must first ddeiwhether Plaintiff spoke on behalf
of the public as a citizen, or whether she spoke for herself as an empldye#.1343. The
Court makes this determination based on the “ectinferm, and context of a given statement, as
revealed by the whole recordId. The mere fact that aamployee makes her speech through
workplace resources is not dispositive, as “[my]aitizens do much of their talking inside their
respective workplaces.D’Angelo v. Sch. Bd. of Polk County, Fl497 F.3d 1203, 1211 (11th
Cir. 2007) (quotingGarcett, 547 U.S. at 420). Also nongissitive is the fact that an
employee’s speech concerns the sabmatter of her employmentd. (quoting Garcetti 547
U.S. at 421).

In Boyce the two plaintiffs were case managénsa county agencyesponsible for
investigating and supervising casesolving child welfare and abuseld. at 1336. Case
managers were required to pead to allegations of child abuse neglect, and eventually take

certain actions and close the case, within specified time periodst 1336-37. The agency
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was experiencing very high caselsadnd the plaintiffs made n@al, email, and other written
complaints about the size of theaseloads to their supervisorfd. at 1337-39. In some of
these complaints, the plaintiffs raised conceabsut the effect that ¢hlarge caseloads would
have on child safetyld. One plaintiff, who had missed seakdeadlines for closing cases, was
placed on a work performance plan with deadlines for closing the overdue kchs#s1338. At
an office meeting, she voiced concerns aboatafjency’s operations to her supervisold.
After the meeting, she was notified that shd baen dismissed, which the agency claimed was
due to her inability to meet theeddlines of her performance plald. The other plaintiff was
transferred to another unit with a loss in pdgl. at 1340. The plaintiffs filed a § 1983 action
against their supervisors, alleging that th&rmination and transfer, respectively, were
retaliation for their protectellirst Amendment speechd.

After the district court foundhat the plaintiffs had adeqtely demonstrated a First
Amendment violation and deniethe defendants qualified immity, the Eleventh Circuit
reversed.ld. at 1341, 1347. In examining the form and context of the complaints made by the
plaintiffs, the Court oAppeals found it importarthat the complaints weréntended to address
only matters connected with [the pitffs’] jobs at [the agency].”Id. at 1343. Specifically, the
complaints “focus[ed] on therespective views thdheir caseloads were too high, which caused
each not to meet expected deadlines, and their consequent need for assisfaatd.343—-44.
Moreover, the complaints “were not sent toautside entity” and “dichot address any subject
not personal to [their] workingonditions at [the agency].ld. at 1344. As to the concerns
voiced by one of the plaintiffs dhe open staff meeting, the cooliserved: “Significantly, this
speech by Boyce occurredter she had been reprimanded and placed on a performance plan

because of performance issumésed by [the defendants] ardter her dismissal had been
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recommended . . . and approved . . .. Therefmeremarks at the meeting could not have been

an instigating factor in the employment dgens of any of her dendant supervisors.1d. The

court concluded that the plaifiti “were complaining to theiruperiors as employees about their
workloads for a work reason: they wanted twenéheir caseloads reduced or to receive help
with their work. The purpose dlfieir grievances clely was not to raise public awareness about
children within the care of DeKalb DFCSId. at 1346. Because the plaintiffs were speaking as
government employees about their jobs and naiteens, the court helthat they had no First
Amendment claim based on their supervisors’ reaction to the speech, and there was no need to
engage in théickeringbalancing analysisld. Notably, the court alspejected the plaintiffs’
attempt to characterize themselves as whistleblowers, finding that this characterization was
irrelevant in light of the court’s conclusion thtte plaintiffs were not speaking as private
citizens. Id. at 1347 n.15.

Similarly here, the Court concludes that Pii#invas primarily speaking as a government
employee, not a private citizen, because henpaints were aimed at improving her work
conditions, not at reducingny danger to the public posed tiglays in closing probation case
reviews. In her emaiénd verbal complaints to managemdriaintiff protested her excessive
workload and claimed that the workload prevented her and other supervisors from completing
case reviews in accordance with FDOC polici8geDoc. 112-3, pp. 2-4; Pl.’s Dep., 74:7-11,
104:24-106:2. These complaints, like tBeyce plaintiffs’, are purely related to working
conditions at Plaintiff's place oémployment. Moreover, thesgaims were made after her
supervisors had identified deficigas in her performance and, therefore, they were an effort to
rehabilitate her standing in the view of epervisors. Doc. 112-3, pp. 2—4. This is further

evidence that Plaintiffs speech was concerpetinarily with her own interests in mind.
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Additionally, in her verbal anémail complaints, Plaintiff dichot allege that the delays in
closing the reviews were creating a danger topthigic or violating the Jessica Lunsford Act.
See idat 3; Pl.’s Dep., 74:2—-11. Notagbkhe first time she expreska concern over a danger to

the public or violations othe Jessica Lunsford Act wadter her reassignment, in her first
retaliation charge submitted to the FCHReeDoc. 112-3, p. 3; Pl’'s Dep., 76:11-19. This
charge, as well as the seconthliation charge that she submittto the FCHR, were similarly
concerned primarily with challenging the FDOGIscisions to transfeand discharge her, and
thus were intended to address only matters connected with Plaintiffs job at the FDOC.
Accordingly, it is clear that Plaintiff's speech addressed merely personal grievances with her job.
Therefore, she was speaking onlyaagovernment employee, notaprivate citizen, and there is

no need for the Court to conducP&keringanalysis because Plaintiff's speech is not entitled to
First Amendment protectich. See Boyge510 F.3d at 1346. As &htiff has failed to
demonstrate a violation of her First Amendment rights, DeCicco and Scala are entitled to
gualified immunity orthis claim.

2. Plaintiff's Procedural Due Process Claim

The Supreme Court has held that “[t|hgueements of procedural due process apply
only to the deprivation of intests encompassed by the Fourteelimendment’s protection of

liberty and property. When peatted interests are implicated, the right to some kind of prior

8 Even if the Court had concluded that Pldintias speaking as a citizen on a matter of public
concern, aPickeringanalysis would prove unailing to her cause. Fdhe reasons explained
previously in Part Ill.A.1,supra Plaintiff is unable to deonstrate an adverse employment
action, and thus fails the third step of tPiekeringanalysis. See Akins v. Fulton County, Ga.
420 F.3d 1293, 1300-01 (11th Cir. 2005) (descrilangtandard for an adverse employment
action in First Amendment retaliation cases whiclsimilar to the standard used in Title VII
discrimination cases). In additi, for the reasons explainedepiously in Parts Ill.LA.2 & 3,
suprg the Court would be compelled to find, asmatter of law, thathe same employment
decisions would have been made by the FDOéher the absence of any protected speech by
Plaintiff. Thus, Plainff would fail the fourth step, as wekven though that step is normally a
fact question for the juryCook 414 F.3d at 1318.
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hearing is paramount. But the range of irdeseprotected by procedulrdue process is not
infinite.” Bd. of Regents of State Colleges v. Rd08 U.S. 564, 569-70 (1972). Therefore,
when reviewing a procedural dpeocess claim, the threshold gtien is whether the plaintiff

was deprived of a protectedoperty or liberty interestOladeinde v. City of Birminghan963

F.2d 1481, 1486 (11th Cir. 1992)yerruled on other grounds by Swann v. S. Health Partners,
Inc., 388 F.3d 834, 837 (11th Cir. 2004). The Elekie€ircuit has continually held that a
transfer which involves no loss of pay or rank does not deprive an employee of a protected
property or liberty interestSee id. Faucher v. Rodziewic891 F.2d 864, 870 (11th Cir. 1990);
Maples v. Martin 858 F.2d 1546, 1550-51 (11th Cir. 1988).

In Maples the Eleventh Circuit considered a procedural due process challenge from a
group of tenured professors at Auburn Univeraibho had been transfeddrom the Mechanical
Engineering Department to other engineeringagitments against their will. 858 F.2d at 1548.
The transfer was effected by the head of the rieyest after the professors had written a report
criticizing him and describing prégms within the departmentld. at 1549. None of the
professors suffered any lossiatome, rank, or tenure asresult of thetransfers. Id. at 1549
n.4. The professors were provided approximgatero months’ noticebefore the transfers
became effective.ld. at 1549. Although the university provided a grievance procedure for
faculty to challenge peonnel decisions, none of the professaitiated such a proceeding, and
instead they challenged the transiera 8 1983 action in federal couit.

After the district court granted summarnudgment to the defendant university
administrators on the professors’ procedural due process claim, the Eleventh Circuit affirmed.
Id. at 1548. The court concluded that the profesgbd not have a constitutional right to

continued assignment in the Mechanical EngimgeDepartment, observing that “transfers and
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reassignments generally hanet been held to implicata property interest.’Id. at 1550. The
court noted that the trafers did not have any tangible effect the professors’ salary, rank, or
job responsibilities. Id. Moreover, the professors had meited any provision of the Faculty
Handbook or Alabama state law whigtovided that a college prafsor could not be transferred
to another departmentithout his consent.ld. at 1550-51. Therefore,dhcourt held that the
professors did not have a cahsgionally-protected property intesein continued assignment in
the Mechanical Engineering Departm@nid. at 1551. The court further remarked that, even if
the professors had demonstrated such a property interest, they had not been denied procedural
due process.d. First, the professors had been giaequate notice of the transfels. In
addition, the Faculty Handbook included a grievgmmeedure which satisfied the requirements
of due processld. The court determined that the profasséailure to avail themselves of this
procedure, or to present evidence that such a procedure would have been futile, precluded their
claim that their procedural duegmess rights had been violatdd.

The Court findsMaplesto be instructive here. AsdhCourt has explained, Plaintiff's
lateral reassignment to the Melbourne officdt lber pay, job title, and responsibilities
unchanged.See supraPart IllLA.1. Maeover, similar to the professorsMuaples Plaintiff has
failed to point to a provisioonf the CBA or state law whicprovides that an FDOC employee
cannot be transferred to anothdfiom. To the contrary, the CBAXxplicitly statesthat the
FDOC, in its discretion, may transfer an employ@a different duty station located within 50

miles of the employee’s current duty station according to its neddisc. 112-2, p. 26.

® TheMaplescourt, in a footnote, also foumb deprivation ofhe professordiberty interest due

to loss of reputation, because the professorbs @ demonstrated that their transfers were
accompanied by any stigmatizing changes whichight seriously damaggheir] standing and
association with [their] community’ or foreclosgheir] freedom to take advantage of other
employment opportunities.”ld. at 1551 n.5 (quotin&ullivan v. School Bd. of Pinellas County
773 F.2d 1182, 1187 (11th Cir. 1985)).
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Therefore, Plaintiff had no comisitionally-protected property righn continued assignment to
the Cocoa office. Nor did Plaifft have a protected liberty interest against injury to her
reputation resulting from the lateral reassignment, if any such injury occueel.Cannon v.
City of W. Palm Beac¢250 F.3d 1299, 1303 (11th Cir. 2001) ¢inb that a discharge plus a
stigmatizing injury is necessary before a imia of an employee’s libgr right can be found);
Oladeinde 963 F.2d at 1486 (holding that, absent a digghar more, injury to reputation itself
is not a protected liberty interesiaples 858 F.2d at 1551 n.5.

While Plaintiff did not have aonstitutionally-protected right continued assignment in
the Cocoa office, the FDOC does not dispute thatighbave a state-creat@doperty interest in
continued employment with the agency. Thereftre,Court must decidghether this property
interest was violated as a resoftthe FDOC'’s decision to suspd Plaintiff without pay for ten
work days or by its separate dgon to terminate her employmenklarshall v. City of Cape
Coral, Fla, 797 F.2d 1555, 1559 (11th Cir. 1986). Ag thredetermination stage, “a tenured
public employee must receive, as a matter of titotisnal rights, ‘notice of the charges against
[her], an explanation of the employer’s evideraed an opportunity to present [her] side of the
story.” 1d. at 1560 (quotingCleveland Board of Education v. Loudermdl70 U.S. 532, 546
(1985)).

Here, it is undisputed that in both didoiary actions, Plaintiff was provided notice of
the charges against heBeeDoc. 112-2, p. 17; Doc. 112-4pp28-29; Scala Aff., § 17; DeCicco
Aff., 19 15, 19. In addition, she was presented withopportunity to éar the evidence against
her, and to present her own testimony and ewégent the predetermination hearings. Scala
Aff., 1 20; DeCicco Aff., 1 17. This all that due process requirddarshall, 797 F.2d at 1560.

Plaintiff's decision to forego theecond hearing and any appealssdoet invalidate the fact that
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due process was made available to hkf.; see Maples858 F.2d at 1551. Indeed, “[d]ue
process was at Plaintiff's dispas any deprivation of that dugrocess clearly resulted from
Plaintiff's own inaction.” Marshall, 797 F.2d at 1560 (quotingewis v. Hillsborough Transit

Auth, 726 F.2d 664, 667 (11th Cir. 1983)). Moreover, there is no evidence before the Court that
Plaintiff was denied the process due under@BA or under FDOC polies and procedures.
SeeScala Aff.,  20; DeCicco Aff., T 1Marshall, 797 F.2d at 1559-60 (recognizing that a
discharged public employee is entitled toogedural rights afforded under the employer’'s
regulations). Accordingly, theneas no violation of Plaintiff gorocedural dugrocess rights,

and DeCicco and Scala are entitledjt@lified immunity on this claim.

V. CONCLUSION

For the aforementioned reasons, the Coiultgrant the Motions for Summary Judgment,
as no genuine issues of mateffiatt exist and there is an sdmce of evidence to support the
causes of action in Plaintiff's Tid Amended Complaint. Defendis are entitled to judgment in
their favor as a matter of law.
Accordingly, it is herebp) RDERED andADJUDGED:
1. Defendant Florida Department of i@xtions’ Motion for Summary Judgment
(Doc. 116) isSGRANTED.

2. Defendants Edith DeCicco and Barb&eala’s Motion for Summary Judgment
(Doc. 117) iSGRANTED.

3. The Clerk is directed to terminate any pending motions and deadlines as moot,
enter judgment in favor of Defendantofitla Department of Corrections, Edith
DeCicco and Barbara Scala.

4. As all claims by the Plaintiff againghe Secretary, Florida Department of

Corrections, have been dismissed (Doc. 104), the Clerk is further directed to enter
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judgment in favor of the Secretary, Flai®epartment of Corrections, and close
this case.

DONE andORDERED in Orlando, Florida on December 2, 2013.

Charlene Edwards Honeywell ]

Inited States District Judge

Copies furnished to:

Counsel of Record
Unrepresented Parties
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