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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

J. PEARL BUSSEY-MORICE,
Plaintiff ,
V. Case No: 6:11ev-970-0rl-41GJK

PATRICK KENNEDY, TIMOTHY
HERBERNER, IVETTE GOMEZ, DON
WILLIAMS, ROBERT OWENS,
MATTHEW LEVERICH, CITY OF
ROCKLEDGE, FLORIDA and
GORDON HEWATT,

Defendans.
/

ORDER

THIS CAUSE is before the Court dPlaintiff’'s Motion for Reconsideration (Doc. 626)
and the Responses thereto (Doc. Nos. 630,, 63aintiff's Motions for Attorney’'s FeesDc.
Nos. 617, 618, 619) and the Responses thereto (Doc. Nos. 622 P&#8iff's Motions for
Sanctions (Doc. Nos. 620, 621) and the Responses thereto (Doc. Nos. 622, 624), the City’s Motion
to Quantify Attorney’s Fees (Doc. 615), Defendants’ Motion to Quantify At{a'neees and
Costs(Doc. 625), and Plaintiff’'s Motion to Disqualify (Doc. 632). For the reasons stateith,here
Plaintiff's Motion for Reconsiderationnotions forattorney’s €es motions forsanctions and
Motion to Disqualifywill all be denied. The City’'s Motion to Quantify Attorney's Fees and
DefendantsMotion to Quantify Attorneys’ Fees and Costs will be granted.

l. BACKGROUND
On January 12, 2018, this Court entered an Ofdanuary 12 Sanctions Ordei)oc.

612),sanctioning Plaintiff's counsel for misconduct that has occurred throughoutigagan. In

Pagel of 11
Dockets.Justia.com


https://dockets.justia.com/docket/florida/flmdce/6:2011cv00970/259292/
https://docs.justia.com/cases/federal/district-courts/florida/flmdce/6:2011cv00970/259292/644/
https://dockets.justia.com/

response to that Order, the parties have filed numerous motions, which & rpgew. The
Court will address each of the pending motions in turn.
Il MOTION FOR RECONSIDERATION

Plaintiff asks the Court to reconsider its January 12 Sanctions Qalets in this District
recognize “three grounds justifying reconsideration of an order: (1) an integvehange in
controlling law; (2) the availability of new evidence; and (3) leed to correct clear error or
manifest injustice.’McGuire v. Ryland Grp., Inc497 F. Supp. 2d 1356, 1358 (M.D. Fla. 2007)
(quotation omitted)Montgomery v. Fla. First Fin. Grp., IndNo. 6:06¢cv-1639-0rl-31KRS, 2007
WL 2096975, at *1 (M.D. Fla. July 20, 2007). For a claimant to prevail on a motion for
reconsideration, the movant “must demonstrate why the court should recongidier itecision
and set forth facts or law of a strongly convincing nature to induce the court teerégeprior
decison.” Lacy v. BP, PLC11-Civ-21855COOKE/TURNOFF, 2015 WL 11822160, at *1 (S.D.
Fla. Nov. 4, 2015) (quotation omittedyinally, “[r]econsideration of a previous order is an
extraordinary measure and should be applied sparin§ketta v. Delicatessen Supt Servs.,
Inc., 89 F. Supp. 2d 1311, 1320 (M.D. Fla. 2000).

Plaintiff asks the Court to reconsid&s rulingsstated in the January 12 Sanctions Order
with respect td1) the City’s Renewed Motion to Quantify Attorney’s Fees (Doc. 5013h@)
Individual Defendants’ Motion for Civil Contempt and Sanctions (Doc. 592), (3) Defendant
Kennedy's Motion for SanctionBursuant to 28 U.S.C. 8927 (Doc. 511) (4) Defendants
Leverich, Owens, Williams, and Herbener’s Motion for Sanctlumsuant to 28 U.S.C. 8927

(Doc. 512), and (5) the City’'s Amended Motion for Attorney’s Fees (Doc. 596). iRlangfues

! The ternt'Individual Defendants” will be used throughout this Order to refer colldgtive
to Defendants Patrick Kennedy, Timothy Herbener, Gordon Hewatt, Ivettez; Don Williams,
Robert Owens, and Matthew Leverich.
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that reconsideration is warranted because there is a need to correct clean@rmanifest
injustice. All of Plaintiff's arguments are without merit.

First, Plaintiff argues thashe inadvertently failed to include arguments opposing
Defendants’ motions for sanctions pursuant &®87in the responses she filédPlaintiff fails to
explain whyshe should get a second bite at the apple, even wkefailure to respond was an
honest mistakeSeeWilchombe v. TeeVee Toons, Jrig55 F.3d 949, 957 (11th Cir. 20000
motion for reconsideration cannot be usedetiigate old matters, raise argument or present
evidence that could have been raised gadheentry of judgment.(quotation omitted))Second,
Plaintiff argues that sanctions were improperly ordered agamstof Plaintiff’'s attorneys,
WendellLocke, pursuant to 8927because all of the conduct justifying sanctions occuretore
Lockefiled a notice of appearance in the cadewever in deciding to impose sanctions against
Locke in the January 12 Sanctions Order, the Court cited meiadinsthat occurred after Locke
filed his Notice of Appearance (Doc. 25#)ese incidentdemonstated that Plaintiff's counset
including Locke—litigated this case unreasonably and vexatioushgeDoc. 612 at 2628).
Accordingly, this argument fails to persuade the Court thE2§ sanctions were improperly
orderedagainst Locke.

Next, Plaintiff agues thashe was denied due process. Specifically, Plaintiff argues that it
was improper for the Court to rely upon record documents that were not cited by Defé@mdants
their motions for sanctions to suppist decision to impose sanctions against RE&scounsel.

Plaintiff contends that the Court imposed sanctions for reasons not raised by ogposisgl

2 The first argument Plaintiff actually raised iarmotion for reconsideration was that the
law of the case doctrine precludes this Court from changing prior rulitegstitae entry of final
judgment. SeeDoc. 626 at 37). However, Plaintiff has withdrawn this argument. (Notice of
Withdrawal, Doc. 628). Thus, the Court declines to address it.
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andtherefore,Plaintiff was denied due process because she and her counsel were not afforded
notice and a hearing to respond to the basedrsisespnteby the Court. Plaintiff's argument is
without merit Firstand foremost, Plaintiff was afforded notice and an opportunity to respond. In
addition to having an opportunity to file written responses to Defendants’ various motions for
sanctionsthe Court held a hearing on September 27, 2@&vmitting Plaintiff’'s counsel to
addressvhy sanctions shouldot be imposed(SeeSept. 6, 2017 Order, Doc. 603, ali Min.
Entry, Doc. 6@. See generallpept. 27, 2017 Tr., Doc. 61@econdPlaintiff’'s objection to the
Court’s reliance on record documents to impose sanctiomsnsensicalDefendants argued in
their motions that sanctions were appropriate und&2§ because Plaintiff's counsel had litigated
this case vexatiously. In addition to relying on the documents cited by DefentantCourt
independently conducted a thorough examination of the entire record in this case tindeterm
whether Plaintiff’'s counsel’s behavior necessitates impositionof sanctionslt goes without
sayng thatthe Court is allowed to review and rely upon record documents in reaching its
conclusions. Indeed, this ensures that the Court’'s decisions are supported byprtherl hea,
manyof thedocumentshat Plaintiff purports were not referencedgfendantsverein factcited
by Defendants in theganctions motions or addressed at the September 27, 2017 hearing.
Finally, Plaintiff aversthat there have been additional instances where the Court has
demonstrated partiality towar@efendantsand, as aesult, Plaintiff and her counsel were denied
due procesdn particular,Plaintiff assertshatshe was denied due procedsere the Court ruled
on motions without giving Plaintiff an opportunity to respond. For example, Plaantjfies that
she was daad due process when the Court granted Defendants’ Motion for Leave to Ejdya R
(Doc. 551) and Defendants’ Motion for Extension of Time (Doc. 613) without firsingeiom

Plaintiff. Plaintiff fails to cite any legal authority indicating that the €@acted mproperly when
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it grantedDefendantsmotions without first hearing from Plaintiff. Moreovénge purported denial
of due process in these two instances fails to establish that the Court’s rulitegdanuary 12
Sanctions Order were the resuoiliclear error or manifest injustice.

In sum, Plaintiff has failed tsatisfy her heavy burden and demonstrate that reconsideration
of the Court’'s January 1&anctions Order is warranted. Therefore, Plaintiffiotion for
Reconsideration will be denied.

. PLAINTIFF 'SMOTION S FORATTORNEY 'S FEESAND SANCTIONS

Defendants previously filed motions for sanctions pursuant to R§@dcl Nos. 511, 512,
596), which this Court denied in its January 12 Sanctions Order. (Doc. 612 at 24). Phawtiff
seeks attorngs fees as the prevailing party on Defendants’ Ruleétions. (Doc. Nos. 617, 618,
619). Plaintiff alsoasks the Court to sanction defense counsel pursuant to 28 U.B€7 $or
filing the Rule 11 sanctions motions. (Doc. Nos. 620, 621).

Federal Rule of Civil Procedure 11(c)(2) provides that “the court may aiwatide
prevailing party the reasonable expenses, including attarfess, incurred for the motidri[A] s
the language of the provision makes clear, prevailing party statusdbestitle the Plaintiff to
attorney fees as a matter of course. Instead it is left up to the' distretiori. Denning v.
Powers No. 1214103CIV-MARTINEZ/LYNCH, 2012 WL 12865839, at *1 (S.D. Fla. Nov. 26,
2012),report and recommendation adopt&td12 WL 12867837 (S.D. Fla. Dec. 28, 20R)r
Plaintiff to be entitled to an award of attorney’s fees as the prevailig gaa Rule 11 motion,
the“Rule 11 motionitself, musthave been clearly frivolous, filed f¢an] improper purpose, or
not welkgrounded in fact or law.ld.; seealsoMiller v. RelationServe, IncNo. 0561944ClV,
2006 WL 5849318, at *8 (S.D. Fla. Dec. 1, 200®] n order for the Court to find a violation of

Rule 11 by[defense]counsel it must determine that the claims asgddrig[the defendantsjn
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[their] Motion for Sanctions were objectively frivolous and unreasonable anddéfense]
counsel was aware that they were frivold(siting Baker v. Aldermanl58 F.3d 516, 524 (141
Cir. 1998)).

Additionally, Title 28 of the United States Codel®27 provides that “[a]ny attorney or
other person admitted to conduct cases in any court of the United States orraagyTikereof
who so multiplies the proceedings in any case unreasonably and vexatiously regyitesl by
the court to satisfy personally the excess costs, expenses, and attorneysaseesbly incurred
because of such conduct.” “To justify an award of sanctions a court must find tegtréuleates
apply: (1) an attorney must engage in unreasonable and vexatious conduct;q@)dist must
multiply the proceedings; and (3) the amount of the sanction cannot exceed the @stsedc
by the objectionable conductTraffic Sports USA, Inc. v. Federacion Nacional Autonoma De
Futbol De HondurasNo. 08-20228-CIV, 2008 WL 4792196, at *4 (S.D. Fla. Oct. 31, 2008).

“[A]n attorney multiplies proceedings unreasonably and vexatiously within thaingeof
the statute only when the attorney’s conduct is so egregious that it is tantamouwhtfadghoa
Amlong & Amlamg, P.A. v. Denny’s, Inc500 F.3d 1230, 1239 (11th Cir. 2007) (quotation
omitted). “For an attorney’s conduct to be classified as egregious, theegttoust knowingly or
recklessly pursue a frivolous claim. Negligent conduct alone will not support agiatibad faith
under § 1927, and for sanctions to be appropriate something more than a lack of merit is required.”
Traffic Sports USA, Inc2008 WL 4792196, at *4 (citingudson v. Int'l| Comput. Negotiations,
Inc., 499 F.3d 1252, 1262 (11th Cir. 2007)). “[F]or purposes of § 1927, bad faith turns not on the
attorney’s subjective intent, but on the attorney’s objective conduttiéng & Amlong, P.A500

F.3d at 1239. “What is crucial is whether, regardless of the attorney’s subjeténtions, the
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conduct was unreasonable and vexatious when measured against an objective skunizod.”
499 F.3d at 1262.

Plaintiff argues that an award of attorney’s faeder Rule 11 and sanctions pursuant to
§ 1927 arexppropriate becaug#) the Defendants’ Rule 11 sanctions motions were untini@jy
the motions improperly sought sanctions pursuant to Rule 11 and 28 U.BE7i8 the same
document—according to Plaintiff, Defendants were required to file motfonRule 11sanctions
separately, and3) the Ekbventh Circuit denied different motions for sanctions brought by
Defendants Plaintiff also repeatedly declares that the filing of the Rule 11 sanctions siotion
amounted to frivolous, intentional, unreasonahlel vexatious conduct that is so egregitas t
it is tantamount to bad faitithe Court is not persuaded that Defendants’ Rule 11 sanctions
motions were frivolouso as to support an award of attorney’s fees against Defendants under Rule
11. The procedural grounds raised by Plaintithe timing ofthe motioné and the fact that
Defendants requested sanctions pursuant to Rule 11 28#78in a single documentfail to
demonstrate that the motions were frivolous, filed for an improper purpose, and not grounded in
fact or law.Additionally, the fact tlat the Eleventh Circuit concluded that Plaintiff's second appeal

was not frivolous and that the circuit court denied different motions for sanctiodsbfjle

3 Plaintiff also argues thatheis entitled to attorney’s feemndsanctions against the City
because the City figd to comply with Eleventh Circuit Rules. Specifically, the City faileshtive
for the Eleventh Circuit to transfer consideration of attorney’s feesratton appeal to thaéstrict
court; rather, the City filed an Amended Motion for Attorney’s Fedh the district cour{Doc.
596), which included its attorney’s fees arising out of the appeal. However, the redmates
that the Court authorized the City to file an amended motion for attorney’s feesludeinc
attorney’s fees expended on appeal. (May 30, 2017 Order, Doc. 595, at 1). Consequently, the Court
does not find the City’'s conduct to bereasonable or vexatiouk.is also worth noting thate
City has not actually sought to recover its attorney’s fees expended oh appea

4 The Court delines to determine whether the sanctions motions were timely filed.
Nevertheless, the Court finds that this “procedural defesgé,(e.g.Doc. 617 at 6), raised by
Plaintiff is insufficient to support an award of attorney’s fees.
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Defendants does notean that the motions for sanctions filed with this Ceusthich were based
on Plaintiff's pursuit of allegedly baseless clainwere frivolous.Similarly, that Defendants
requests foRule 11sanctions werelltimately deniedby this Court does natstablishthat the
motions were frivolousSee Denning2012 WL 12865839, at *1 (“Although the [d]efendant lost
its motion, it does not follow therefrom that the motion was frivolous.”).

Furthermore,defense counsel did not act unreasonably or vexatiously in filing their
motions for sanctionsAlthough Defendants’ request for Rule 11 sanctioas @eniedby this
Court, their request for sanctiepursuant to 8927—which waspresented in the same motias
the request for Rule 11 sanctienwasgranted As such, Defendarit®Rule 11 sanctions motions
did not unnecessarily multiply the proceedings. Given Plaintiff's counsel’s cotitocaghout
this litigation, 6eegenerallyDoc. 612), the Court finds that Defendants were completely justified
in seeking sanctiongccordingly, Plaintiff's motions for attorney’s fees as the prevailing party
on DefendantsRule 11 sanctions motions will be deneslwill Plaintiff's motions for sanctions
pursuant to § 1927.

IV.  MOTIONS TO QUANTIFY ATTORNEY'SFEES

In this Court’s January 12 Sanctions Order, the Court grdbédendants’motionsfor
attorney’sfees asanctionsand directedDefendantdo file a motion to quantify‘outlining the
attorney’s fees, costs and expenses incurred in respond[/atotiff's] Amended Motion to
Vacate” (Doc. 612 at 3435). The City hasfiled a Motion to Quantify (Doc. 615), requesting
$2,96Q and the Individual Defendantsvefiled a Motion to Quantify (Doc. 625), requesting
$7,824.

The City has relied on the lodestar method to determine the amotioroég's fee®wed.

Under that methodhe lodestar fee is calculated by multiplying the reasonable hourly rates of
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counsel by the number of hours expended on the litigaResolution Tr. Corp. v. Hallmark
Builders, Inc, 996 F.2d 1144, 1147 (11th Cir. 1993).

The City's fee request is based on 18.5 hours of services providedadmert Bonner,
counsel for the City, at the rate of $160 per houe Gburt finds that Bonner’s hourly rate of $160
is reasonable. Further, the Court concludes that the 18.5 hours of work perforiBedniey in
connection withPlaintif's Amended Motion to Vacate is reasonabl€herefore, the City’s
Motion to Quantify Attoney’s Fees will be granteRlaintiff's counsel will bgointly and severally
liable for the payment of $2,960 to the City.

The Individual Defendantalso appear to rely on the lodestar methodsmatkattorney’s
feesin the amount of $7,824, which is based on 49.1 hours of work performed to respond to
Plaintiffs Amended Motion to Vacate and to prepare a motion for sanctions baseairtiifBI
frivolous Amended Motion to Vacate. The 49.1 haadudes M hours of paralegal time at a rate
of $80.00 per hour and 48.7 hours of partner time at a rate of $160.00 per hour. The Court finds
thatthese hourly rates are reasondbiaditionally, the Court has reviewed thdling entriesof
counsel for théndividual Defendants and concludes that the #81iss is reasonabléSeeBilling

Entries, Doc. 628, at 5-7).” Thus, the Individual Defendants’ Motion to Quantitorneys’

5 In support of its rquest for fees, the City submitted Bonner’s time ent(iselnvoice,
Doc. 6163, at 1). Additionally, the Cityhas indicatd that Plaintiff's counsel, Locke, does not
oppose the amount of tiee requestedDoc. 615 at 5).

® Locke does not object to the hourly rates requested; however, he does object to the number
of hours expendedSgeDoc. 625 at 4). Notably, Locke did not file a response to the Individual
Defendants’ Motion to Quantify.

" In addition to the billing entries, which justify thedividual Defendantsrequest for fees
for 49.1 hours of work, the Individual Defendants expiaithar motionthat defense counsel was
required to spend a significant amount of time responding to Plaintiff's AmendénhMol/acate
Judgment and filinghe resulting motions for sanctions against Plaintiff becausiimg so
“undersigned counsel was required to scour the record, in boft]istict and[c]ircuit courts”
due to Plaintiff's failure to mention in the Motion to Vacate and the AmenddbMt Vacate
that the evidencesupporting these motions was not new evidence. (Doc. 62534tFRurther,
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Fees and Costwill be granted.Plaintiff’'s counsel will be jointly and severally liable for the
payment of $7,824 to the Individuakfendants
V. MOTION TO DISQUALIFY

On February 21, 2018, Locke sent Elizabeth Warren, Clerk of the Court for the United
States District Court for the Middle District of Florida, a letter requesting cerfanmation under
the Freedom of Information ActROIA”), 5 U.S.C. &52et seq (“Apr. 4 Letter;” Doc. 632,at
1). Warren denied Locke’s FOIA requedt.). On April 4, 2018, Locke sent Warren yet another
letter. See id. Though Locke conceded “that the court is not obligated to comply with the
undersigned’s request pursuant to FOIA,” he nevertheless averred tisat'dmitled to the
information sought in the FOIA request pursuant to the common law right of accesscial |
records’ (Id.). Accordingly, Locke requested that Warren produce “[a]ny and -atliés,
correspondence and records from the Clerk regarding any policy changes©iitieJudge Anne
C. Conway,” including correspondence regarding assignment and/or reassignnasgsatocor
from Judge Charlene Edwards Honeywell and to or from Judge Carlos E. Mendoag1{2).
Given Locke’s apparent concern that this case was “erroneously reassigmed frJudge
Charlene Edwards Honeywell to .[the undersigned],”id. at2-3), the Court construes the April
4 Letter as a Motion to Disqualify, which will be denied. Plaintiff has not shtvat the
undersigned was improperly assigned to this case or established any sthgudidying the
undersigned’s disqualification.

VI. CONCLUSION

despite the fact that the legal and factual issues presented by Plaintiff reignrédast effort
from defense counsel, the Individual Defenddrgveonly sought to collect for a portion of the
expenses incurred in responding to Plaintiff's motidlus.at 3). This persuades the Court that the
Individual Defendants have not sought attorney’s fees for an excessive amount of hours
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For the reasons stated herein, DRDERED andADJUDGED as follows:

1.

2.

6.

7.

Plaintiff's Motion for Reconsideration (Doc. 626)D&ENIED.

Plaintiff's Motions for Attorney’s Fees (Doc. Nos. 617, 618, 619)H&IED .
Plaintiff's Motions for Sanctions (Doc. Nos. 620, 621) BEENIED.

The City’s Motion to Quantify Attorney’s Fees (Doc. 61555RANTED. On or
before September 24, 2018Plaintiff's counselis ordered to pay sanctions to the
City in the amount of $2,960.

Defendants’ Motion to Quantify Attorneys’ Fees and Costs (Doc. 625) is
GRANTED. On or before September 24, 2018Plaintiff’'s counsel is ordered to
pay sanctions to the Individual Defendants in the amount of $7,824.

Plaintiff's Motion to Disqualify (Doc. 82) isDENIED.

The Clerk is directed to close this case.

DONE andORDERED in Orlando, Florida on August 27, 2018.

CARLOS E. MENDOZA
UNITED STATES DISTRICT JUD@E

Copies furnished to:

Counsel of Record
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